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J ae a AND: CUTTINGS. . 


‘OBITER DICTA.’ 

The Retirement of Lord Loreburn.—After nigh on seven years 
of strenuous and, on the whole, successful work in all the great 
functions of the highest legal office under the Crown, Lord Lore- 
burn has surrendered the Great Seal in circumstances which have 
drawn to kim the universal sympathy of the nation, ‘ Speaking for 
myself,’ said the retiring Lord Chancellor a year ago in the House 
of Lords, ‘I shall go on as long as I can doing my best, but the 
time is coming, and near at hand, when the continuation of the 
duties of Speaker ofeone of the Houses of Parliament, of a Judge of 
the Court of Appeal, of a member of the Cabinet which has import- 
ant and momentous matters to decide, to say nothing of the 

e administrative duties of lunacy, magistracy, and other matters, may 
be too much for the strength of anybody, unless it ts mitigated by 
the lightening of the burden in some direction,’ There has been go 
lightening of the burden; on the contrary, it has been in some 

e measure increased by the heat and woy of politicas ferment, and 
the foremost representative of the law has fallen a victi to his own : 
high sense of duty and responsibility. His career as a politician 
may be ended, but not, we all hops, his career as a judge and as 
a leader in legal reforms. In neither capacity can he be said to 
have been. faultless, but he would have despised the flatterer who 
told him that he was, In England character coynts for more than 
either profundity or brilliancy, and in Lord Loreburn the highest 
moral tone kas been found united with great legal acumen and a 
*real, passion for jlistice.—The Law Journal. e ° 


HO 
Ga e 


The New Lord Chancellor. — As I came through the Temple I 
tooked longingly at Paper Buildings and King’s Bench Walk, and 
wished I had been going to a consultation,’ said Lord Haldane only 
three week? ago ‘when presiding at the annual meeting of the Bar- 
risters’ Benevolent Association. And at the conclusion of the short 
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proceedings fe expressed the pleasure it had given him to renew, 
even for a pment, the sense of being associated once more with 
his old comrades at the Bar. One can imagine with what sense of 
relief fhe new Lord Chancellor throws off the arms which have « 
fettered his action as a born lawyer and assumes for good the toga 
of the judge. There has been much in the past career of Lord 
Haldane reminding one of John Selden, who was; and remained, a 
* mere barréster, only appearing in a few cases involvin& great’ learn- 
ing while giving opinions and practising as a conveyancer, but 
exercising a paramount political influence ge his vast accom- 
plishments. Lord Haldane has done all tĦt, and those who know 
him best believe that he will improve on Selden's example, and 
rival some of those great Chancellors which the Equity courts have 
given us in the past. The profession, which welcomes him to his 
high office, is secure in his ability as a jurist of the first rank ; but 
it recognises also that he is no less eminent as an administrator, and, 
it will expect at his hands the speedy carrying into effeg of many 
reforms which have long been declared urgent but are still délayed. 
The administration of the law has been challenged. It will be the’ 
business of Lord Haldane to strengthen it and its hold on the people. 
One may say to him, as Bentham did to Wellington when he was 
Prime Minister— Alre&dy you are as Cromwell in his day was, the 
hero of war. Listen to me, and you will be what he tried to be, 
but could not make himself—the hero of peace, of that peace which e 
is the child of Justice.’—Ibid. 
Lord Loreburn and the Bench—In no way has Lord Loreburn 
won more thoroughly the confidence and esteem of the profession * 
than in the e&ercise of his patronage. The personnel of nearly half 
the High Court has been changed during the six and a half years 
he has sat upon the Woolsack. Three Chancery judges—Justite 
Neville, Parker, and Eve—and eight King’s Bench judges— Justices 
Pickford, Coleridge, Hamilton, Scrutton, Bankes, Avory, ° Horridge, 
and Lush—owe tħeir appointments to him. The names of these 
learned judges are sufficient to prove the scrupulous. and single- 
minded regard for the interests of justice which hag governed Lata. 
Loreburn’s judicial’selections. Not less fitting andsdiscerning have 
, been his appointments to the County Court Bench, to which more 
than twenty members of the Bar have been, promoted during his 
comparatively brief tenure of office. And no incident in Lord 
Loreburn’s career has reflectel greater credit upon his character— 
none has displayed more clearly the fine judicial tanper which he 
has brought to the performance of all this manifold duties—than his 
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courageous and dignified refusal to permit mere pglitital considera- 


tion to influence him in the appointment of Justices. —Ifid. 
. A 


TK 
e 


The Attorney-General as Cabinet Minister. — The EN 
of Sir Rufus Isaacs as a member of the Cabinet is an unprecedent- 
ed distinction for one of the most powerful and popular Law 


Officers of modern times, and his professional brethren, will, on . 


personal grounds, offer him their cordial congratulations upon it. 
‘The Attorney-Generalqvas a traditional claim to the Lord Chancel- 
lorship, and the profess@n would, we feel certain, have been ,grati- 
fied if that claim had been recognised on this occasion. It is a 
fresh proof of Sir Rufus Isaacs’ public spirit that he should have 
been willing in the present crisis of affairs to add to the very onerous 


_ duties of is office as chief Law Officer by accepting the responsi- 


bilities of a Cabinet Minister. But although we rejoice, on personal 
grounds, at the signal honour which the Attorney-General „has 
received, yet we hope that the official statement that his promotion 
to the rank of a Cabinet Minister is not intended to create a prece- 
dent will be justified by the future history of the office. It is, to 
say the truth, somewhat anomalous that a member of the Cabinet 
should practice in the Courts even as a Law, Officer of the Crown, 
and it is not impossible that membership of the Cabinet may, in 
certaine circumstances, render more difficult the performance of the 
judicial duties of the Attorney-General’s offic2.— Ibid. 
* až 


Contempt of Court.—The Northamptén Justices haye iced 
an important point by assuming jurisdiction to punigh contempt of 
the Bench not committed in the Court itself but by*a statement 
made elsewhere. The Northampton Bench had come into conflict 
with the local society of teetotallers, who—dissatisfied with the 


‘decision of the Justices in a case where a publican was accused of 


drunkenness—passed a resolution protesting against their alleged 
* extraordinary partiality to the drink traffic.’ The Bench summon- 
ed the Chairman for ‘contempt of court,’ and after an adjournment 
„tO give him®n opportunity of withdrawing the objectionable words, 
* ordered him to enter into recognisances, and in default to a term of 
imprisonment, which he is now serving. It is very doubtful whether 
Justices possess any power to punish contempt outsid their court, 
although where it is committed in court they can bind the offender 
over fo be of good behaviour. Polock and Follett, when Law 
Officers of the Crown, advised that the proper way in which Justices 
should punish contempt of court was by prepar ing an indictment or 
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information Sgajnst the offender (Stone’s Justices’ Manual, p. 935). 

It is true Ne Dr. Blake Odgers, in’ his well-known work on Libel 

and Slander, expresses an opinion that Justices have’ power to adopt 

the ceurse taken by the Northampton Bench; but the matter is, 
doubtful, dnd either of ihe alternative courses recommended in the 

standard authority on magistrates’ law would have been better.e— 

Ibid. 

e re e 

Lord Loreburn’s Retirement-Reference in the House of Lords. 
—Lorp LOREBURN, acting on the adgfe of his doctors, has 
resigned the office of Lord Chancellor, Which he had held since. 
the formation Sir Henry Campbell-Bannerman’s Ministry, at 
the end of 1905. Lord Loreburn, whose resignation is deeply 

regretted by all his old colleagues at the Bar, to whom he 
was long familiarly known as ‘Rob Reid,’ has had an active 
connection with the legal profession’ covering a period of more 
than forty years. Called to the Bar at the Inner Temple in 
1871, he joined the Oxford Circuit, among his contemporaries being 
Lord James of Hereford, who refused the Chancellorship when ` 
Mr. Gladstone formed his Home Rule Government ; Lord Llandaff, 
who, as Mr. Henry Matthews, was Home Secretary in, Lord Salis- 
bury’s first Administration; and Mr. Lyttleton, who. was Colonial 
Secretary in the last Unionist Administration. He was elected 
member for Hereford in 1880, and two years later was appointed e 
a Q.C. After the Liberal disaster in 1886 he sat no.more for Here- 
ford, but found a more secure representation in his’. native country 
ot Dumfries. When tle Liberals returned to power in. 1892 he 
was not vivengoffice, but in $894, on the elevation of the late Sir, 
Charles Rugsell and the late Lord Justice Rigby, he became 
successively Solicitor-General and Attorney-General. Lord” Lore- 
burn has resignéd . the office of Lord Chancellor at the age of 
sixty-six. . 

‘THE MARQUIS OF CREWE, in the course of a graceful tribute 
to the ex-Lord Chancellor in the House of Lords on Tuesday, said : 
Earl Loreburn’s doctors informed him that it was impossible for 
him to continue the heavy labours and anxieties insep@rable to the 


office of Lord Chancellor without growing risk to, his health; and” 


they advised that he ought to resign immediately and take a thorough 
fest, for a time, from all business. Earl Loreburn begs me to say 
that he resigned the -Great Seal on that ‘ground, and on that 
ground alone, and he specially begs me to convey to the House 
his: most deep gratitude for the uniform kindness which he has 
received at its hands for more than 64 years. I think that even 
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those who had traced with great admiration thè cereet of my 
noble and learned friend in another place would harflly hawe ventured 


to foretell how Soon and how completely, on coming hefe as Lord 6 


, Chancellor, he would win both the confidence and the regard ef this, 


House as a whole. We all knew that Earl Loreburn was a 
thoroughly good party man; we all knew that-he held his political 
principles with something approaching religious fervour. We all 
knew his deepecapacity for moral indignation at anything hich he 


considered mean or wrong. But perhaps the possession of these 


very qualities conceivAly might have created doubts in the minds 
of some whether, on beg suddenly cast into the middle of a critical 
assembly such as this, with all its ancient traditions, Earl Loreburn 
would hold—as I venture to think he held—an equal balance 
between both sides without, of course, ever in any degree hiding the 
strength of his own views on debateable subjects. It might have 


been doubtful, I think, whether he would have been able—as I 


think I may claim that Earl Loreburn did—to estimate the mean- 
ing and tlfe strength of the position which his opponents might take 
up on any particular question. I believe he succeeded entirely in 
winning, not merely the respect, but, in a great measure, the affection 
ot the House as a whole. We all regarded him, I think, in the 
familiat quotation, as justissimus unus qui fuit in Teucris, et 
servantissimus aequi, because I am quite certain that the recollec- 
tion of Earl Loreburn’s Lord Chancellorship will be that of a 


„wholly just and fairminded man. I am certain, toa, that the whole 


House will trust, during his retirement from political activity— 


which we hope may be only temporary—that he will find some - 
work to do which may be of interest te himself, ang whieh, I am 


certain, will be fruitful and serviceable to his fellow-cpuntrymen. 
THe MARQUIS OF LANSDOWNE said: We were all of us 
aware that Earl Loreburn was suffering from the heavy strain of 
the enormous official duties which he had to perform, but I do not 
think that any of us quite realised how much that strain told on 
him: He will leave the Woolsack amidst the universal regrets of 
all who had to do with him, and we cordially join with the Marquis 
of Crewe in*the hope that the relief he will obtain from official work 
will bring about the restoration of his health, and enable him to 
take.a not infrequent part in our proceedings. The Woolsack will 
know him no more. It is for others to speak of the publite 


eservice that he has rehdertd asa Minister, as a judge, and as the head 


of thè legal profession. We think of him rather as we knew him 
in his capacity fs Speaker of this House, and it is no exaggera- 
tion to-say that during the six and a half years in which he filled 
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‘that positio since the day when he came to us a stranger, having 
—perhaps ne would have thought-not very much in common with 
most of us, he at once establislfed a hêld, which h&has never lost, 
. uponethe respect, and, if I may follow the expression of the noble, 
Marquis, upon the affection of your lordships’ House. I think those 
of your lordships who hold the position of Lord Lieutenant ofa 
county have every reason to look back with much gratitude to the 
assistance Earl Loreburn gave us in the importané and difficult 
matter of the appointment of Justices of the Peace. We shall 
always remember with admiration the detefiined manner in which 
he set his face against the attempt to connect the appointment to the 


local Benches with party politics. 


LoRD HALDANE: It would not be natural were I not to desire 
to add something after what has fallen from those who have spokes ; 
and my words shall be very few. I have had the privilege of the 
` intimate friendship of Earl 'Loreburn. No man realises more, or » 
has better ground for noting, than I, the strong moral character of 
Earl Loreburn, and the combination of qualities which made him 
the personality which he is, I only wish to say that the feeling 
which is uppermost with me just now is a sense of the difficulty of 
following adequately in his footsteps—The Law Journal. 


+% 


* 


_ The New Lord Chancellor.—ViscouUNT HALDANE has been e 
- appointed Lord Chancellor, in the place of Earl Loreburn, . They 
were the only members of the Cabinet who had remained in the 
positions to which they*were appointed on the formation of Sir 
Henry Camphell-Bannermaf’s Ministry; Earl Loreburn having e 
oceupied the Woolsack since the return of the Liberal Party to 
office at the. end of 1905, and Lord Haldane having remained 
Secretary of State for War. The new Lord Chancellor, like his 
predecessor, is a Scotsman, and comes of the ancient -family of the 
Haldanes of Gleneagles, from which the Earl of Camperdown is 
descended. Another resemblance between Earl Loreburn and his ` 
successor may be noted. Both are the sons of lawyers. Earl - 
Loreburn’s father was Chief Justice of the Ionian IsPands ; Lord 
Haldane’s father was a Writer of the Signet. The promotioneof.° 
-Lord Haldane to the Woolsack is noteworthy not only because he 
Has resigned a Secretaryship of State in order to occupy it, but 
also because he is one of the very ftw Lord Chancellors ofe E 
modern times who have risen. to the highest judicial position fn the 
land-without having held the office of Attorney-Gentral or Solicitor- 
General, Apart from his recent appointment as a member of the 
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Judicial Committee of the Privy Council—he succegde@ to the posi- 
tion on the Committee which Lord James of Hereford rfigned last 
year—Lord H aldane has, indeed, reached the Woolsack without 6 
having held any kind of legal or judicial office. Another fa@t in 
connection with his promotion—which has been cordially welcomed 
by” the profession—deserves to be mentioned. During the past 
quarter of a century the ocupants of the Woolsack have been Lord 
Halsbury, Lord Herschell and Lord Loreburn, all of them €ommon 
Law lawyers. Lord, Haldane is the first Chancery lawyer to 
become Lord Chancello ince Lord Selborne ceased to occupy the 
office in 1885. In learning and experience—for before he came a 
Cabinet Minister he bore an unrivalled reputation as a leader in 
Chancery and Privy Council cases—he is a worthy addition to the 
long line of Equity lawyers, ending with Cairns and Selborne, who 
have maintained the highest traditions of the Woolsack. 


Lord Haldane of Cloan, who is in his fifty-sixth year, was 
educated ag Edinburgh University, where he took his M.A. degree 
with first-class honours in philosophy, and at. Gottingen, where he 
became steeped in German thought, and acquired that deep interest 
in the Fatherland of whith his recent mission to Berlin was the 
latest expression. Called to the Bar at Lincoln's Inn in 1879, he 
‘deviled’ for a short period for Sir Horace Davey, and soon acquir- 
ed a lagge practice as a junior in the Chancery Courts. In 1890, 

° when he was but thirty-four years of age, he was appointed a Q.C, 
the present Prime Minister being among those who téok ‘silk’ with 
him. He practised first in Mr. Justice Kay’s court and afterwargs 
in Mr. Justice Romer’s, but the position of ‘an ordinary Chancery 

*leader did not satisfy him, and it was not long beforethe jOined’ the 
select band of ‘specials’ at the Equity Bar. In thise capacity he 
quickly won a high and distinctive place at the Bar, especially in 
Privy Council appeals, a class of work for which by training and 
instinct he was peculiarly fitted. His active interest in the Society 

_of Comparatiye Legislation may be mentioned as one of many 
proofs of his wide outlook on things juridical, Entering the House 
of Commons as the Member for Haddingstonshire in 1885, he sat 

_continuously*for the constituency until 1911, when he was raised 

“to the peerage. «So influential was the positior he had gained in 
Parliament that, although he had never held office, nobody was 
‘surprised when Sir Henry Campbell-Bannerman included him in hi 

' Cabinet. Whatever surprise there was related solely to the particular 
office ‘which he was selected to fill, «His interest in legal matters, 
has not þegn gllowed wholly to subside whilst he has been at the 
War Office, He represented the Government on the Departmental 
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Committee hose recommmendations resulted in the appointment 
of the twohdditional judges in 1910, and the guestion he put to the 


” witnesses—more numerous than-those of any other member of the 


Comfnittee—indicated a keen interest in reform of the administra-« 
tion of the law. Lord Haldane-has gained a reputation as an 


< author as well as a lawyer and a statesman, His publishetl works 


include ‘Essays in Philosophical Criticism,’ a‘ Life of Adam 
Smith, 2nd “The Pathway to Reality.’ They also foclude a tran- 
slation of Schopenhauer’s “The World as Wil and Idea.’ Nor have 
his literary labours been confined to philosophical subjects. Whilst 
he was a junior he was one of the chief editors of the sixth edition 
of ‘Dart on Vendors and Purchasers.’ A few weeks ago, in presid- 
ing at the Barristers’ Benevolent Association, he expressed his 
regret that the ‘ accident of circumstances’ debarred him from being 
in the region of the Courts as often as he used to be. ‘As I came 
through the Temple,’ he remarked, ‘I looked longingly at Paper 
Buildings and King’s Bench Walk, and wished I had bza} going to 
a consultation.’ .He now has the opportunity—which probably 
none of those who heard him foresaw— of resuming a closer associa- 


tion with his old profession. 


In Appeal Court I, on Tuesday morning; the Master of the 
Rolls and the five Lords Justices, accompanied by the Lord Chief 
Justice, the President of the Probate, Divorce, and Admirality Divi- 
sion, and many, other Judges of all the Divisions of the High Court, 
assembled on the Bench to witness the swearing-in of the new Lord 
Chancellor. Sir John eMacdonell attended to record th? proceed- 
ings. Immedigtely afterwards Viscount Haldane entered, preceded | 
by the Mace-bearer and the Purse-bearer, and, standing on the right 
of ‘the Master of the Rolls, who handed him the Book, with uplifted 
hand took the Oath of Allegiance and Oath of Office as Lord High 
Chancellor, the words, of the oath being read to him by Sir Kenneth 
Muir Mackenzie. On the motion of the Attorney-General it was 
ordered that the proceedings should be recorded. In the afternoon 
on the reassembling of the House of Lords after the Whitsuntide 
recess, Lord Haldane took his seat on the Woolsack, Most of 
the peers who atfended the sitting as they entered shook hands with 
Lord Haldane and congratulated him on his promotion, the greeting 
extended to him by Lord Halsbury being marked by special cordia- 
lity —The Law Journal, . œ 
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THENHINDU GIFTS BILL. 

_ We have always thought that there are very many questions on 
Hindu Law which the Legislature should take in hand and that there 
are very many matters which can be usefuly improved upon by the 
action of the Legislature. We do not-mean to recapitulate all these 
questions and matters” here but we think that some pressing matters 
require the immediate attention of the legislature. The first is with 
reference to the shares which females such as mother, widowed 
daughter ot sister, are entitled to according to the Mitakshara 
but which owing to the action of the Courts have not been 
given effect to. If any Legislative Councillor were to take the 
matter in hand, he will be doing real service in the advancement 
of ‘the cause of social reform. ‘The second is the one dealt with in the 
Bill now under consideration and we must congratulate the Hon. Mr. 

e T. V. Sshagiri Aiyar for the same. The Bill is headed the Hindu 
Gifts Bill, but, as will be seen from the terms of the Bill it is not, 
confined to gifts but deals also with bequests. The title may there- 
fore be more aptly worded as the Hindu Gifts and Devises Bill bw 

.of course according to the Hindu theqry even a bequest is danam 
and danam is gift and in that sense gifts may be hdd to include 
bequests also. Before we proceed to discuss the provisions of the 
Bil] in detail we may state that there can be no question as to the 
soundness of the main principle embodied in the Bill. 

It needs hardly be menti¥ned that the doctrine that a gift should 
always be to a person in existence is quite foreign to Hindu Law and 
we doubt whether there is any system of law, whiéh recognizes that 
doctrine without any exception. The doctrine was enunciated by 

*the Judicial Comtnittee for the first time in 1872 im a case arising 
under Dayabhagha Law and well-known as the Tagore case.” That 
the doctrine there laid down was foreign even to the Dayabhagha e 
system based upon a misconception of a text of Dayabhagha 
wouldeeem to be the prevalent opinion of the Bengal Lawyers. 
Sir Gurudags Banerjee attempts to Show in his book ‘Ona few 

°F L (1874) 14 B, L. R. 60 (P. C.) 
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ge EA TENI fe unsoùndness of the position taken 
by the A YA “Council. “However” that may be under the 
Dayabhaga, it is inconceivable how that doctrine can have any 
founelation under the Mitakshara system of law, where persons get 
rights immediately on their births and the tights of co-parcenary 
are affected necessarily by persons who are to be born hereafter. 
A gift to persons in co-parcenary necessarily pre-supposes the 
creation of rights where future co-parcenary come#into existence. 


. Although consistently with the doctrine laid 4 down in the Tagore 


case, a gift in co-parcenary was thought by Fulton, J. to be invalid 
in Bai Diwali v. Patel Bechardas.2 We have no doubt his dictum is 
wrong and can hardly be supported. It is not necessary to quote any 
authority on this question ; it is sufficient, if we refer to a text cited 
by Vignaneswara in the Mitakshara and referred to by Mr. Sesha- 
giri Aiyar in his opening Speech in the legislative council. “ They, who 
are born, and they, who are yet unbegotten and they, who are sti! 
in the womb, require the means of support.” This text is also 
cited by Mitra Misra, the author of Viramitrodaya and by Varada- 
raja in his Vyavaharanirnaya. The authorship of the text has been 
variously ascribed by these writers. 

Before discussing the sections in detail it may be useful to con- 
sider the history of the English law as regards the validity of gifts or 
devises to unborn persons. In Chudleigh’s case? a feofimeng to the 
use of A for life and remainder io children unborn in tail was 6 
regarded as valid, although it was equally held that the future- 
uges te., the remainder to unborn children could be destroyed by 
feoffees conveying to tht life tenant in fee. Now, however, future uses 
are held invalid beyond certan limits but within those limits indes- e 
tructible. The history of the development of modern English lawimpo-. - 
sing limitations on future uses is sketched by Mr. Justice Mukherjee 
in his book on Perpetuities, pp. 25 to 44. In The Duke of Norfolk's 
case? it was settled that a future interest to an unborn son might 
be limited to commence on any contingency if the same occurs’ 
within lives in beigg so that there might be any number of life estates 
to persons in existence and the remainder on the expiry of such 
life estate should be given to unborn persons if such urfborn persons A 
come into existenee before that period. In Stephens v. Stebhensé 
the modern limitation as to 2t years was enunciated. According to 
that decision a future interest is not too remote if it depends upon 
a contingency which must happen befdre some person born os 

1, (1902) KL. R. 26 B. 445. © 2. (1595) 1 Coke 120 A. Tudor and Smith’s - 
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begotten during a | . Thus it willbe seen that 
according to the modern principles a gift? to E unborn 
person is not; neĉessarily. invalid and may be valid under certain 
çontingencies. pe ; 5 
“We have already referred to the text of the Mitakshara and 
the joint-family system as inconsistent with the principle laid down 
in the Tagore case that a gift to an unborn pason, IS; Yor he 





Tagore case reeognises two exceptions (1) Ye Ki 
the womb and (2) an Ge son. In the petgans’ 
are deemed to be in existence‘ for the aK ng, the pift.: 






In the case of an adopted son there may, ba KGS hich pe sê nia 
held to-be in existence only by a fiction. Wéi ihe 

his widow to adopt and gives property to hiwdanied Sonst 
may adopt a soa not born during the testator’s ife-time but born 


only afterwards. ) | ) £l 
There is another exception referred to by the Judicial Commit 


in the Tagore cuse viz., that of marriage settlements and apparently 
the present’ Bill is intended to bring such settlements also within its 
scope. _ It is well that this is so because although the Judicial Com- 
mittee recognises the exception the exact nature and application of 
the exception are still uncertain. Coming to S. 2 of the Bill the 
lst paragraph declares that a transfer or legacy is not invalid, merely 
< by reagon of the donee or legatee not being in existence. For this 
“e. general declaration no exception can be taken. The section how- 
. ever creates a proviso by importing the provisions of Ss. 13 and 14 
of the Transfer ‘of Property Act and the provisions of Ss, 100 and 
101 of the Indian Succession Act to gifts and devises. 2 
< The statement of objects and reas®ns shows that, the" Bill has 
been so framed as to introduce the same limitations te Hindu gifts 
and devises as exist under the English law. The author of the 
Bill however forgets that S. 13 of the Transfer of Property Act and 
the corresponding section of the Succession Act are not the same as the 
English law. According to English Jaw an interest for life .can be 
given to an-unborn child, but according to S. 13 an interest for life 
cannot be created as that section states that where the gift is to an 
unborn chil@ it must extend to th? remaining interest of the trans- 
@ . E . . 
fewer in the property. If it is intended to apply the provisions of the 
- “Transfer of Property Act and the Succession Act to Hindu gifts and 
wills, the section need not be so elaborately worded. It may simphy ° 
run thus:—that Ss. 18 and 14 of the Transfer of Property Act shall 
appl¥ to transfers intervivos made by a Hindu after the date of this 
Act; Ss.400 ahd 101-of the Indian Succession Act shall apply to 
wills made by a Hindu after such date. The necessity for changing 
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the language of this section of the Bill as it stands will be more 
apparent when Š. 4 of the Bill is taken into consideration. The Ist 
paragraph "of S. 2 speaks of a transfer ‘or disposition by a ‘person 
govegned by the Hindu Law. S. 4 however makes the. provisions of 
S. 2 applicable to persons not governed by the Hindu ‘Law i.e., 
Hindus governed by Marumakkattayam Law. When S.-2 ‘speaks 
only of a person governed by Hindu Law it is hardly correct to say 
that the Act shall apply to all transfers and wills “made by persons 
governed by Hindu Law including those persons governed by Maru- 
makkattayam Law.” As the Bill and the sections in the Bill are 
worded S. 2 may not apply to Hindus governed by Marumakkatayam 
Law and it is apparently the intention of the framer of the Bill to 
extend the privilege accorded by the Act to those persons also. _ If 
the section is changed in the way pointed out by us viz., that Ss. 13 
and 14 of the Transfer of Property Act shall apply to Hindus the 
term Hindus has to be interpreted in the following way :—Persons 
resident within the limits of the Madras Presidency and governed (a) 
by the Hindu Law (b) by the Marumakkattayam Law or (c) by any 
special custom of succession or inheritance prevailing in any part of 
the said Presidency. This may be introduced either as an interpreta- 
tion clause or may b2 added to S. 1.. S. 1. will then run thus:—This 
Act may be-called the Hindu Gifts and Devises Act and shall apply to 
all persons resident within the limits of the Madras Presidency and 
governed (a) by the Hindu Law (b) by the Marumakkattayam ‘Law or 
(c) by any specjal custom of succession or inheritance prevailing in 
any part of the said Presidency. l 
6 l 


In fhis @onnection it nlay be pointed out that S. 4 extends the 
application of the Act also to transfers and wills made by persons 
governed by the Hindu Law or Marumakkatayam Law and residing 
outside those limits. This is of doubtful propriety. The sectibn 
speaks of “ Such persons residént outside those limits.” Here “Stich 
persons” obviously refers to persons governed by the Hindu Law, 
including those Hiwdus who are governed by the Marumakkatayam 
Law. Does the author of the bill intend that the Act 
should apply to,persons resident in Bengal governed *by -systems 
of law peculiar tothe Bengal School of law or governed “by the 
Mitakashara system of law as prevalent in that Presidency or to per- 
sons in the Bombay Presidency governed by the Hindu Law asadmi- 
nistered in that Presidency ? We do not think that it was ever in-e 
tended by the promoter of the» Bill to extend the Bill to such Presi- 
dencies and we could not conceive of the expediency of afplying the 
provisions of the Bill to such persons unless those persons also-agree 
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that the provisions of the Act should extend to thems Ph sucha case 

it should have been more properly introduced in the Impfrial Coun- 
cil-than in the Provincial Council. It must be remembered that 9 
he Hindu Law is only a personal law aad not a territorial la® and 
as regards this question if it is wanted to make it a territorial law 
it Should be one which applies to all persons governed by the Hindu 
Law as administered in any part of British India. 


Apparently it is the object of the promoter to extend “the Act 
only to persons who, bng governed by the system of Hindu Law 
as administered in this Presidency have for purposes of official em- 
ployment or otherwise gone outside the Madras Presidency and -are 
residing for the purposes of profession or employment merely in other 
provinces. If that is the intention it is very desirable that it should 
be applied to such persons also and better language must be employed | 
for covering such cases. < so 


Je CRITICAL NOTE. 


Kamini Daebi v. Pramatha Nath Mookerjee. I.L. R. 39 
C. 33:—The question in this case was whether compensation money 
paid under S. 32 of the Land Acquisition Act in respect of lands 
belonging to an idol and invested in approved securities could be 
withdrawn in respect of a part for effecting necessary repairs and 
whethef the Court which had the custody of these securities had 
jurisdiction to deal with the question relating to the application of 
the fund in its custody. The learned Judges held that the compensa- 
tion money was rightly invested under S. 32 gf the Land Acquisitiot 
Act. This question was apparently notgraised in the, Land Acqui- 
oe f a ° 
sition case when money was paid by Government under S. 32 and 
the cotrt invested the money in approved securities. When- 
ever money is paid under S. 32 without objection on the part of 
the shebait or trustee of the temple it would not be open to 
any one to question the propriety of that payment at any subse- 
quent stage. On the construction of S. 32 the learned Judges find 
no difficulty in holding that the case in hand came’ under the scope 
of S. 32, although it must be said that the language used in the 
«section cannot be said to be altogether clear. S. 52 pre-supposes 
tha? money is deposited in court under Sub-section 2 to S. 31 
which in turn requires any of the following requisites for a deposit, e 
to be made by the CoNectar. 


1.° If the person entitled theretg shall not receive the com- 
pensation awarded. 


2. -If there is no person competent to alienate the land, 
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3. If there be any dispute as to the title to receive the. com- 


pensation pr as to the apportioament of it. A 


Tbe present case can only come under the second heading 
although the idol may be regarded as the person who is the owner 
of the land or who is entitled to it—it can only be represented by a 
human agent and the word person in the expression “no person com- 
‘petent to alienate the land ” is shown by the contexj to mean only 
‘a natural person or at any rate the human agent representing the 
idol’ as the idol by itself cannot alienat#it. The Collector is 
therefore justified or rather is bound to make the deposit in court i.e., 
the court to which reference under S. 18 has to be submitted and 
that draws with it the jurisdiction of the Court to act under S. 32. 


S. 32 further states that in order that the Court may act 
under that section it should appear that the land in respect 
whereof the compensation money is awarded“belonged to any person 
who had no power to alienate the same.” But for the word “‘belong- 
ed” the language used in S. 32, cl. (1) follows closely the language 
` used in S. 31, cl. (2) and but for this term there can be no difficulty 
in saying that this part of S. 32. cl (1) has reference to the second 
class of cases dealt with in S. 31. cl. (2). The only difficulty is 
that caused by the introduction of the word “belonged.” Can it be 
said that land which belongs to a temple or deity is land belonging 
to a person who has no power to alienate the same? The shebait e 
in whom the management is vested has power to alienate but only 
under certain circumstances of necessity. He may therefore be a 
Person who has the power to alienate the land under S. 32. cl. (1) 
but can it be gaid that sucleland belongs to the shebait? The word. 
“belong? however does not necessarily mean that a person is the 
owner of a thing. If land appèrtains to a person it may also be 
said to belong to him. Land dedicated or endowed to a temple. or 
idol may be said to belong or to appertain to the shebait. l 


` The second question raised and decided in the case is one of 
more difficulty and that is this: Is the shebait entitled to ask 
that the whole or a portion of the investment under S. 32 ,cl. (1) shall 
be given over to, him for the purpose of effecting ,repdirs to other, 
lands belonging tg the endowment and whether ‘the court in which” 
the payment is made and which has directed the investments has 
‘jurisdiction tc make such payment? The terms of S. 32, cl. (1) 
2nd paragraph would seem to limit the’ jurisdiction of the couré 
‘to make over such investmemts to two classes of cases ites, (1) 
purchase of other lands and (2) for payment fo any person or 
persons becoming absolutely entitled. This last can have no 
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application to the present case. The first is limited.to fhe purchase 
of other lands and the purchase of ofher lands is not thg same as 
effecting repairs for existing properties. Again from the specific 
mention of two purposes it may fairly be argued that the @ourt 
under S. 32 at any rate can have no power to make payments in 
otlfer classes of cases. The learned Judges in the case under notice 
however held that the section was based on an English Statute 
and ought to b@ interpreted in the same manner as Englisk courts 
have interpreted the cagresponding sections of the English Statute. 
S. 69 however of the Lands Consolidation Clauses Act of 1845 

and the succeeding section as regards the payment of money into Court 
which may be said to correspond to the Indian Section are 
worded in a different way. S. 32 of the Indian Act deals with only 
two purposes as already stated while S. 69 of the English Act deals 
with 4 purposes and the amount is paid into the Bank in the name 
of the Accountant-General in the Court of Chancery so that the money 
is deposited in the Court of Chancery as is done in other cases and the 
special jurisdiction of the Court of Chancery is thereby invoked. But 
under the Act the payment is made under a special statute. The 
Mofusil Courts have no jurisdiction to deal with moneys in the way 
in which the Court of ‘Chancery in England does, so that it is a 
special jurisdiction conferred upon the court under S. 32 of the 
Indian Act. Again under the Indian Act power is given to the court to 
e deal with moneys in two ways viz., (1) purchase of other lands or if 
that cannot be effected forthwith (2) in investment of other securities. 
The power is thus given only for investments. When the invests 
ment is made i.e,, in Government or other se¢urities power is given 
.to the court to direct payment of inter@st or other proceeds arising 
from the investment and the amount of the investmentecan only be 
applied in the purchase of other lands or to payment to a person 
absolutely entitled thereto. There is no power given to the Court 
acting under the Land Acquisition Act to deal with the moneys or other 
investments in any other way. The English Act does not give the 
power to any other court but gives power to the Gourt of Chancery 
which has jurisdiction to deal with trusts and other matters peculiarly 
within its jurisdiction and is wider than the Indian Act. The money 
according to the English Act ‚S. 69 shall be applied’ (a) in the pur- 
chase or redemption of land tax, (6) in the discharge of debts or 


other incumbrances binding upon the trust, (c) the purchase of other? 


lands subject to the same trust, (d) in removing or replacing build- 
ings or substituting others in their stead and (e) payment to persons, 
becomming e absolutely entitled. It will therefore, be seen that, the 
power given tothe Court of Chancery under this clause as regards 
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the applicati®n of moneys even if it be regarded as a special power. 
conferred &pon the Court of Chancery is wider than the powers con- 
ferred by section 32. We cannot therefore agree ‘with the learned 
Judgts that the decisions under S.69 of the English Statute Law are 
to be looked into in arriving at a correct construction of S. 32 of the 
Indian Act. The learned Judges state that the second clause of S. "69 
corresponds to the first clause of S. 32 że., the purchase of other lands. 
This may -be so. They state that with reference to this clause “ it 
has been held in numerous decisions in Englaad that the Court may 
sanction the application of the Compensation money to effect repairs 


and improvements upon the remainder of the trust property.” 


They, however, admit that the decisions are by no means uniform. 

If we examine the cases relied on as supporting the principle 
that S. 69 of the English Act allows deposit of moneys for effecting 
repairs we shall find that there is no such authority as to justify the 
enuniciation of the principle as understood by the learned judges 
in this case. The casein In re Venour’s Settled Estages-Venour 
v: Sellond+ was a case under the Settled Estates Act and was not 
a case where any question of applying money for repairs arose. 
Far from its being authority in any way for the proposition that 
money could be applied for repairs it would seem to be one against 
such proposition. Jessel M. R. referring to the case of In re New- 
mans Settled Estates? observes: ‘If nothing more had taken place. 
I might have been embarassed by the circumstance that the applica- 
tion was allowed on respect of drainage: but in Drake v. Trefus? s,3 
the court was asked to lay out money in both ways, that is, both in 
erecting new buildings&nd in repairs and permanent improvements 


of old buildings; and the c@se as regards the latter was very strong, . 


because there had been a fire which destroyed a large part of the 
mansion—house on the estate, and it was proposed to apply the 
fund in reinstating it. But Lord Justice James said: ‘ We never 
intended to go further than this, that the expending money in build- 
ing a house on a vacant piece of ground forming part of the settled 
property is in substance the same thing as buying a house; and 
that money to be invested in the purchase of real estate may there- 
fore be properly, applied in the erection of new buildiggs. Repairs 
and permanent improvements do not come within fhis principle, I* 
am therefore of opinion that the proposed expenditure in reinstating 


‘the mansion cannot be sanctioned, nor any outlay in permanent 


improvements which do not put new builtling$ on the ground.” Thag 
case decides, therefore, that the = DAD k to jahe sut the 


1, (1876) 2 Ch, Div. 526. ee L R. 9 Ch. 681. 
3. (1875) L. R.10 Ch. 364, 366, 
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money in the purchase of real estate is putting a new buflding on the 
ground: and it also decides that the,rule applies where the money 
is held under the trusts of a will or settlement just as much as 
when it arises under an Act of Parliament. I am therefore unable to 
follow the decision of Vice-Chancellor Stuart in Re Gilbert” There 
is “nother case reported at p 225 of the same Volume referred to 
by their Lordships: In re Louth and East Coast Railway Company, 
Ex parte Rectér of Grimoldby.+ In that case a part of theedeposit 
money was paid for the repair of the rectory buil(lings. No ques- 
tion arose as to whether the court had jurisdiction. In fact it is 
not stated under what section the/application was made or the pay- 
ment ordered. In In re Leigh’s Estate? James L. J. held that 
under S. 69 Land Clauses Act the court might have jurisdiction to 
apply the money deposited in court to new buildings on old land 
and it could not be done if the remainder men objected and that 
such money could not have been paid on repairs, or alteration on 
other parts of the trust estate. Far from this case being any autho- 
rity for the view taken by the learned judges it is directly against it. The 
case of Drake v.-Trefusis,® is an authority against the view taken by 
the learned judges as pointed out in the case of 2 Ch. Div. 225 though 
the case itself is not a case under the Land Clauses Act. It is a general 
authority for the position that capital funds should not be applied to 
repairs, and permanent improvements. In Clarke v. Thornton, 
e the question arose under the Settled Land Estates Act 1882: 
Chitty, J, held that improvements should be done at, the expense of 
capital funds but that repairs should not be done and that must be 
done out of the income. That has no bearing upon the case which 
. their Lordships considered. In the casem Derbyshire y. Montague,® 
the question arose under the Settled Land Estates Act apd the Court 
held that it had no jurisdiction to authorize the raising of money by 
mortgage of the settled estate for the purpose of pulling down and re- 
building houses on the land. There was a suggestion that if the 
buildings are falling down actually it would be a case of actual salvage 
but this would have no bearing upon Section 69 of the Land Clauses 
Act. The case of Reigh v. Kane,® was also.a case under the Settled 
Land Estate Act; and that also does not advance the position sug- 
*gesjed. In In re’ Aldred’s Estate,” the Court was ‘asked to pay a 
certain sum for repairs which were being effected and that the balance 
be re-invested in consols. The case in Jn re-Letghs’ Estate was 
ee to and relying*upon that case the learned judge North, J. made 





1. ° (1876) 2 Ch. Div. 225. e 2 (1871) L. R. 6 Ch. A. 887. 
a. (1875) L. Rel Ch, A. 364. 4. (1887) 35 Ch. D. 307. 
E (897) 2 Gh. 8, 6. (1902) 1 Ch. 711. 


7. (1883) 21 Chi D. 228. 
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the order thet the contract price of repairs be paid.to the trust out of 
the fund in court. The case relied on by the learned Judge does not 
support his position. The case in L. R. 10 Ch. not feferred to by the 
learned judge is a clear authority against it. In In re Daves Estate, 
Turner L. J. held that the expenses incurred by a tenant for life in 
reinstating structures on portion of property settled in trust in cen- 
formity with the provision of the Metropolitan Building Act might be 
paid out of other lands taken under the Land Clauses Consolidation 
Act. Turner L. J. held that whether the case,was or was not within 
the words of the Act of Parliament Section 45 was plainly within 
its equity and spirit. The previous case referred to by the Lord 
Justice was a case exactly coming under Cl. 3 of Section 69. It was 
a. case of rebuilding within the meaning of the decision in L.R, 10 
Ch. Thecase in In re Barny? was not a case of any compensation 
money paid in Court. It was a case coming under the construction 
of a will which created the trust. The case of Williams v. Aylesbury 
Railway Co.? was a case under the Land Clauses Consolidation 
Act and it was there held that the Court had no power fo pay the 
money for the expenses incurred in rebuilding the rectory. In the case 
of Ex parte Vicar of St. Botolph, Aldgate,* the purchase money was 
paid under the Metropolitan Street Improvement Act and part of the 
purchase money was paid for the purchase of a new house. Certain 
alterations and. repairs were regarded as necessary for the house so 
purchased and a part of the money was so expended. The cases 
under the Land Clauses Consolidation Act do not, therefore, support 
the view of their Lordships. 


; NOTES OF INDIAN CASES. 

` In re Guardian and Wards Act (VIII of 1890) and In re 
Bai Jamna Vai.—. L. R. 36 B. 20.—Various interesting* ques- ` 
tions have arisen for decision in this case. The case arose in the Presi- 
dency Town and the application was made under the Guardian and 
Wards Act. The Court held that where certain moneys were held 
in trust for a minor the trustees could be directed to pay the amount 
in Court. O. 39 r. fO applies in terms only to suits and to suits “ where 
the subject matter is money.” The learned Judge sitting og the original 
side held that theCourt had power toappoint a Receiver. Inacase e 
governed by the Old Prozedure Code (i.e. Code of 1882) the Madtas 
High Court held that there was no jurisdiction for a court moved under - 
the Guardian and Wards Act to appoint a Receiver. Abdul Rahiman 
Saheb v. Ganapathi Bhatta®. The learned Judge relies upon $. 141° 

1.. (188) 3 De. G. & J. 144. ` i 2, $1894) 3 Ch.: £62. 


3. (1874) 9 Ch. 684, 4, (18%) 3 Che 5+2. 
5. (1900) I-L. R. 23 M. £17. 
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of'the Act. That section, however, corresponds to Old®S. 647. All 
that it says is that the procedure in eregard to suits shall pe followed 
in all proceedings of any Court of Civil Jurisdiction so far as it 
scan be made applicable. Jurisdiction to appoint a Receiver is 
given by S. 94. That section says the court may appoint a receiver 
of any property if it is so prescribed. Here ‘ prescribed’ means 
either ‘prescribed by law or by rules.’ O. 40 deals with rules 
relating to th® appointment of receivers and rule 1, cl. 4 (a) of 
that order pre-suppo&¥s a suit in order that a receiver may be 
appointed. In answer to this, the learned Judge says that the 
order should not be read as so controlled but that it should be read 
with S. 141 which according to him apparently confers along with 
S. 94 (a) power to appoint receivers in all cases. S. 141, however, 
cannot be said to confer any power. All that it says is that the pro- 
cedure prescribed shall be followed. The section cannot be con- 
strued as meening that the powers conferred upon a court in a suit 
„are also"pessessed by the courts in other cases. We are therefore, 
of opinion that the sections of the Civil Procedure Code referred to 
have no bearing on the question and are not a sufficient warrant for 
the view taken by the learned Judge. In the Presidency Towns 
the High Court has powers over infants apart from the Guardian 
and Wards Act and it is possible the High Court may have power 
to appgint a receiver. The learned Judge however does not appa- 
* rently consider this question or this aspect of the case. 


Ghelabhai Gavri Shankar v. Uderam Icharam.—l. L. 
R. 36 B. 29.—There is one remark in thes judgment to which 
exception may be taken and that is thae a prayer fom possession is 
outside the purview of S. 539 C. P. C. No authorityis cited for 
this view and we donot know why such a prayer should be outside 
the purview of the section. If the learned Judge had said that a 
claim for possession could not ordinarily be asked by the persons 
entitled to sue under that section there might be some justification 
for the same. Even then it is conceivable that there may be cases 
in which persons are entitled to claim possession and yet have to 
obtain the permission of the Advocate-General under that section 

° especially as the ‘Bombay High Court has held that’ the old section is 
mandatory and ‘not permissive. 

The decision of the learned Judges that a claim to eject a tres? 
passer does not come*within the scope of S. 539 may be correct in 
one sense. The decision, however, cannot be said to be any authority 
for the view that*in a suit which otherwise falls within the scope of 
the section a Person claiming trust property in his own right cannot 
be added. 
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TanajiDagde v. Shankar Sakaram.—I.L.R. 36 B. 116.— 
A DivisionyBench of the Bombay High Court held in this case that 
where a Judge on appeal does not think it necessary to issue notice 
. to the respondent the provisions of O. 41, r. 31 requiring the Appel- e 
late Court to have a written judgment which should contain certain ` 
particulars stated therein is not applicable and that that order “is 
applicable only to regular hearings of appeals in the presence of., 
the partjes and with the record before the Court. “The Division 
Bench admits that the decisions under the rresponding sections 
of the old code were different. We do not see that any change in 
the language of the rules justify a departure from the old 
sections especially where they relate to a matter of practice, 
The Division Bench relies upon Rule XI, Order 41. This however 
in substance corresponds to the Old S. 551 in so far as this matter 
is concerned and we do not think that that order any way justifies the 
view that it is intended to alter the law as laid down in the previous 
decisions. If the view of the learned Judges is to be logicajly pushed 
there need be no judgment and no decree. We do not think that 
such a consequence was ever contemplated by the legislature and we 
do not think there is anything in the language of the rules to justify 
view taken by the learned Judges. 


Bagas Umarji v. Nathabai Utamram.—I. L. R. 36 Bee * 
146.—We do not think the learned Judges of the Bombay High 
Court were justified in whittling away the decision of the Privy 
CBuncil in Abhiram Gaswami’s case in the way they did. Nor do 
we think the learned Judgesewere justified in ‘making the remark 
that “ None af the cases in which the mortgagee has been treated as 
a purchaser for value is referred to by the Judicial Committee in 
argument.” We think that the legitimate conclusion of the decision 
of the Judicial Committee is that a mortgagee is not a purchaser for 
value. The question is not important after the enactment of the 
new Limitation Act but that does not in any way justify the 


Judges in not giving effect to the decision of the Judicial Committee, 
oo e 
e En apa AE . < 


SUMMARY OF ENGLISH CASES. 
$ London General Omnibus Co., Ltd. y. Halloway. 
l [1912] II. K. B. 72. e., 7 


Principal and Surety—-surcty for fidelity o fsetvant—action 
upon surety bond—avoidance of contract—non-disclosure by 


a 
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principal of previous dishonesty of servant—concealinent of previ- 


ous-fraud not necessary. x j 


An employer of a servant when taking a bond from another which 
purported to make him responsible as surety for the fidelity ofthe 
servant did not disclose-to the surety the fact known to the employer 
thaf the servant had previously been guilty of dishonesty: Held in 
an action to enforce the surety bond that even in the absence of fraud 
on the part of thè person taking the security mere non-disclogure by 
him of the previous dislgnesty of the servant will vitiate the bond. 


. Kynoch v. Rowlands: [1912] 1 Cb. 527 (C. A) 

Adverse possession—Possession, Single—Vacant land outside 
wall—Cattle grazing, effect of. 

Kynochs and Rowlands were adjacent owners. In 1895, 
Kynochs put up a wall. Rowlands sued in trespass alleging that 
the land on which the wall was built was his. It was found, how- 
ever, that the middle of a natural watercourse outside the wall was the 
boundary. Question was whether Rowlands acquired title to the 
strip outside the wall by adverse possession. It was found that 
Rowlands’ cows occasionally strayed into the ditch and grazed right 
up to the wall of Kynochs. It was also found that Kynochs also 
occasionally made use of the strip in alterations or repairs to his 

ebuilding? On these facts, Joyce, J. held that there was no evidence 
of possession on the part of Rowlands and that at any rate, as each 
was doing some act in assertion of his possession, the inference of 
law was that possession was with the righéful owner. Said h 
Lordship “ it is a well-settled principle vaith reference fo land at all 
events, and I think also with reference to chattels that where posses- 
sion is ih fact undetermined or the evidence is indecisive, possession 
in law follows the right to possess.” The judgment of Joyce, J. was 
confirmed on appeal. To the argument that there was at least a 
discontinuance, the Court of appeal observed that a discontinuance 
unaccompanied by possession by Rowlands was insufficient in law to. 
give him a title. It was impossible to infer from the mere fact of the 
building of tha wall an intention on the part of the owner to abandon 
everything outside ‘the wall, Pes 
In-re Consuelo, Dowager Duchess of Manchester: Viscounts 
Duncannon v. Duke-of Manchester [1912] 1 Ch. 540, 
Estate-duty—Foreign property bequeathed to foreign Execu- 
tors by an English testator—English -Executors liable for Estate 
duty. i 
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Observed Sir Arthur Hobhouse in Blackwood v. Rey! * There is 
nothing in the law of nations which prevents a Government from tax-: 
ing its own subjects on the basis of their foreign possessions. It may 
be iwconvenient to do so. ‘The reasons against doing so may apply 
more strongly to real than to personal estate. But the question is 
one of discretion and is to be answered by the statutes under which ‘ 
each state levies its taxes and not by mere reference to the laws 
which regulate successions to real and personal property.” It was ac- 
cordingly held on the construction of the English Finance Act that 
the executors of a deceased lady of English domicile, of the lady’s , 
property in England were bound to pay estate duty on foreign person- 
alty bequeathed to foreign executors. Their liability, however, is 
limited to the extent of assets in their possession. 


In re Eustace: Lee v. McMillan [1912] 1 Ch. 561. 
Equitable right to follaw assets—dela y—Mortgagee recziving 
interest from assignee o f the equity of redemption. 


Thirteen years after the death of the mortgagor, the mortgagee 
(who in the meanwhile was being regularly paid interest by the 
assignee of the equity of redemption) sought to realise the deficiency 
in the security from the estate of the deceased which had long since 
been distributed. Held: that his equitable right to follow the assets . 
was not gone. Mere delay on the part of the mortgagee with, 
out any active assent to the distribution asin Black v. Gule? or 
apy conduct by which the position of the beneficiaries was altered 
or prejudiced as in Ridgway v. Newstead, will not take away this 
right. ° 


l Printing Machinery Company, Limited v. Linotype and 
' Machinery, Limited. [1912] 1 Ch. 566. 


Deed, construction—Claim for rectification of deed—Not 
claim relating to deed—Arbitration clause—Not given effect to 
. . e 
under Arbitration Act. f 


`- The question as to the rectification of a lease is not within the 
arbitration clause which required the parties to refer « any dispute 
touching the construction meaning or effect of these presents or’ the 
tights or liabilities under or in any relation to these presents.” And 
the existence of such a claim for rectification was considered by 


Warrington, J. a good ground gor refusing to stay the action even in | 
1. (1882) 8 App. Cases 82. 2. (1886) 92 Ch, Ð. £71.. 
3. (1861) 3D Fox, J. 474, 486, : 
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reference to a question of construction. when the claim gor rectifica- 
tion was partly dependent on the question of construction. 
e 


Kingston and Miller & Co, Limited v. Thomas Kingston &°*Co., 
` Limited ; (1912) 1 Ch. 575.. 


 Company—Can't borrow name of individual without good— 
will when confysion likely. . 4 
A man can trada in his own name although it might-lead to 
confusion between himself and another person or company. But 
he cannot, so long as he has not acquired a good will of his own, 
give a company the benefit of his name, if the use of such a name is 
likely to lead to confusion between the company and other persons 
or companies. In this case, the plaintiff's company was known by 
' the name of “Kingston and Miller & Co.” On the death of Miller 
Kingston became the sole managing director and took his son 
Thomas Kingston as his Assistant and the Campany came to be 
known popularly as “ the Kingston ” Thomas Kingston was dissatis- 
fied with the salary given ‘by the company and offered his services 
and name to a new company which was to be run in the name of 
“Thomas Kingston & Co.” doing the same business as the old 
company. Under the circumstances, Warrington, J. thought that 
people were likely to confuse the old company with the new and 
e accordingly restrained the defendants from using the name any 
longer. . 





In re Shields: Corbould-Ellis v. Dales? (1912) 1 Ch. 591. 
e 


. . . . 
Secret trust—Ademption—Letter uncommuntcated, not admis- 
. id . > e: 
sible, as evidence of either the one or ihe other. 


A testator left a legacy of £300 to his house-kéeper. Subsequent 
to the date of the will, he gave her a cheque for the same amount 
and also an envelope with a letter enclosed which he asked her to 
open only after his death. The letter requested her to tell his 
executors that they need not pay her the £300 left by the will as he 
had already paid het the amount by the cheque. Held: as the gift 

“was,one unaccompanied by conditions and as tha, éontents of the 
letter were not communicated to the legatee during the life time or 
the testator, there was nothing to preclude her from taking both thee 
legacy and the gift. No doubt, parol evidence is admissible to prove 
that the transaction was intended to be an ademption but “ ademp- 
tion” in this confext means a transaction to which the donee as well 
as the donor is & party. l 


24 THE MADRAS LAW JOURNAL.  [VOL, XXIII. ` 


In re Ljoyds Bank Limited and Lillington’s Contr act. 
[1912] 1 Ch. 601. 
Vendor and Purchaser—Open contract for sale of “lease- , 
hold ”—“ Underlease” of part of property comprised in head lease 
with clause of forfeiture—Not good title. 


A purchaser entered into: an open contract to purchase a 
“leasehold” house and paid a deposit. It appeared subsequently 
that tle property was an underlease and formed part of the property 
comprised in the head lease. It also apared that there was a 
clause of forfeiture in the head lease for non-performance of covenants 
&c. Held, under the circumstances, the title shown was defective 
and the vendor was not bound to accept it, 


In re Hobson, Barvoick v. Holt. [1912] 1 Ch. 627, 


Will—Construction—Gift of income to named persons —two 


shares of persons d ying—lIntestacy as to. å 


The testator in this case gave the income of his properties tò 
S and 13 other named persons in equal: shares, on the death of any 
of them to the issue of the person dying, with further direction, for 
the distribution of the corpus after the death of the last survivor of - 
the fourteen named persons to such of the children of the mother of S 
and the thirteen other persons as were living at the time Some 
of these persons died during the life-time: of the testator; some” 
others after his death leaving no issue and the question was what 
gas to become of the income that was to go to them and their 
issue, Parker, J. held that the facts did not warrant the inference 
of joint gift to the legatee®and therefore there was an intestacy as 
to the shares of the persons dying without issue. The ‘only 
possible way of preventing intestacy was by reading the will as 
providing for survivorship by stocks but his Lordship was not 
prepared to go so far without express provision to that effect in 
the will itself, f 


Pocock v. Carter. [1912] 1 Ch..663., l 
- Partnershtpb—Lease of premises belonging to partner—dus~ | 
ration of—Tenancy during partnership. Ni 


7 The premises on which a partnership business was conducted 
belonged to one of the partners. There was nothing in the deed as tp 
the terms on which the premjses were to be held by the partnership 
though it was plainly the intention of the parties that business should 
be carried on there. There was a general provision in the deed 


. Y 
e ` 
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that the rents &c. ought to be paid out of partnership. Held that the 
tenancy was a tenancy during the partnership and not a tenancy 
from year to year. < 


Attorney-General (at the relation of the Glamorgan 
e County Council) v. Price. [1912] 1 Ch. 667 (C. A.) 

.Charity—C ypres—Dedvcation for education associated with 

Established Chitrch—If undenominational education, cypres. 

In this case, an imWrtant question of principle arose for deci- 
sion. In 1869, land was conveyed by a charitable donor upon trust 
to permit buildings to be erected and used for the education of 
childfen of the poorer classes of the place with a further direction 
that the school was to be conducted according to the principles of the 
National Society for promoting the education of the poor in the 
principles of the Established church. This purpose failing, the ques- 
tion was whether it could be used for the purpose of education gener- 
ally apart feom Established church or any denominational religion. 
The majority of.the Court of Appeal held that the dominating intention 

_of the donor was education and therefore it could be so used while 
Lord Justice Buckley held that it could not be His Lordship held 
that to. charitable endowment coupled with a particular denomina- 
tional religion, education not coupled with religion or coupled with 

„religion Qot of that denomination was not cypres. The alternative 
suggestion made was that the site was to be let for a commercial rent 
and the rent utilised for Church Educational purposes. This according 
to Lord Justice Fletcher Moulton was illegal. . é 





In re Hume: Public Trustee v. Maby : [1912] 2 Ch. 693. 

Wil—Construction —Contingent or vested—Gift on attaining 
certain age, income applicable for bzne fit of legatees in the discre- 
tion of trustees. 

It is not permissible to construe a gift otherwise than according 
to its natural meaning because, if construed according to its natural 
meaning it would offend against the rule against perpetuities. The 
gift however reight equally well be construed in two ways, one of 
ewhich only would oftend- against the rule the Court might because of 


the rule, be led to” adopt the other construction. 


If there bea gift to an individual or a class upon the attainment of * 
acertain age such a gift is prima facie is contingent on the specified 
age being attained. But where there is algoa gift to the same individual 
or class of *the ificome to accrue before the specified age to the 
gift of the corpus though in form contingent will be construed 


3 e 
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as conferring a vested interest. The same will be the case when the 
gift of the intermediate income consists in a direction to apply such 
income for the maintenance of the individual of the’ meimbérs 
of the class provided that in the latter case each beneficiary is 
to have the income of his share and that the testator does not create 
a common fund for the common maintenance of the class. In no dase 
has it however been held that the creation in the trustees of a mere 
discretfonary power to apply the income of the *expectant share 
for the maintenance of the beneficiary with aflirection to accumulate 
the income not so applied for the benefit of the persons who 
ultimately attain a vested interest in the share in question, is suffi- 
‘cient to make the interest a vested one, 


JOTTINGS AND CUTTINGS. 


Lawyers and Strikes—Strikes are very much in the air at the 
present time, and even the pacific lawyers abroad appear to have 
been infected with the contagion. The advocates of Milan have 
refused to plead until the Government has remedied the gross abuse 
of the congestion in the Courts by appointing more judges. The 
judges, it is said, openly sympathise with the- advocates, and have 
not inflicted on them any fines. It is difficult to contemglate the 
profession in England taking so extreme a step to back up the” 
resolution which the Bar Council has sent to the Lord Chancellor 
to remove a similar grievance. Strikes, indeed, are hardly known 
in England among th® professional classes, although the receat action 
of the doctore in relation t8 the Insurance Act shows that new times 
are producing new manners, and that the weapons of the working- 
men are being adopted by those who exercise more skilled voca- 
tions. But in several foreign countries strikes have been tried by 
the Bar as a protest against the interference of the Executive with 
the advocate’s independence. Thus in Russia some years ago the 
whole Bar refused to continue its work, and the Government ‘by 
way of reprisal forthwith constituted a new order of pleaders from 
among those who had not qualified. But we doubt if lawyers have 
ever before resorted to a strike as a protes against the defeetive 
administration of justice. It is, however, certainly one of the proper 

“functions of the profession to use their influence so as to secure the 
efficient working of the Courts. They know better than any other 
| class that delay of justice is a denial of justice, and they cah voice 
‘the demand for the adequate manning of the Benth with more force 
than the luckless individuals whose causes are retarded, We may 
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give a new turn to the old maxim, interest Reipublicae ut sit finis 
litium, and interpret it to mean that, there should be no delay in the 
bringing of cases to trial. In England there are many peaceful 
ways of forcing the attention of the Government to the need for 
more judges. The connection of the Lord Chancellor and the 
Bench. with the Bar,.and the remarkable number of lawyers in the 
Cabinet and the House of Commons, ought to ensure that the well- 
considered-demand of the profession made on behalf of thee,public 
should meet with a mady response. But if the. present unsatis- 
factory state of affairs is not remedied during the Long Vacation, 
who knows but that our Bar may be induced to imitate the Italian 
precedent ?—Law Journal. 

During the past hundred years there have been seventeen Lord 
Chancellors. Nine of them—Eldon, Cottenham, St. Leonards, 
Cranworth, Westbury, Cairns, Hatherley, Selborne, and Haldane— 
have been Chancery lawyers ; eight of them—Lyndhurst, Brougham, 
Truro, Chelmsford, Campbell, Halsbury, Herschell, and Loreburn— 
have been Common Law men :—The Law Journal. 


LAN 
* 5 


The New Copyright Law:—ON Monday next, July 1, the 
great tangle of copyright laws from which authors and proprietors of 
copyright have so long suftered, comes tc an end, and the new Code 

e propounded by Mr. Sydney Buxton, as President of the Board of 
Trade, will come into operation. The changes in the substantive law 
of copyright are many and far-reaching—a uniform term of life and 
fifty years will be established for all species ef copyright. instead ok 
the varying terms hitherto prevailing, performing right will be merged 
in the author’s copyright, architectural works will for the first time 
receive the same protection as other works of art, wordless plays, 
ballets, cinematographs, and musical records will also become subjects 
of copyright. The right will begin to run from the making of any 
work, so that it will extend: also to work unpublished. Authors, or 
rather their legal personal representatives, will gef the benefit of a 
< double term,’ the second half of the 50 years’ term after death being 

_ unassignable @xcept by will, and per contra the system of ‘ compulsory 

*licese’ will be introduced "by the provision that during the last twenty- 
five years any person may reproduce a work without consent, on 
payment of a small fixed royalty. Some long-standing grievances and? 
anomalies will, at the Same time, be removed—the author of a novel 

_ will, io? future, have the exclusive right pf dramatising and translating 
it, and, conversely, the writer of a play will have the right of noveli- 
sing it. Works of art will no longer be capable of reproduction 
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(without comsent of the proprietor) as tableaux vivants or ‘ living 
pictures,’ and the composer of a musical composition will have the 
right (subject to some exceptional privileges given to makers of gramo- 
phomes) of adopting his composition for use upon mechanical instry- 
ments. New anomalies and difficulties are, indeed, introduced, - as in 
the case of these same privilegia for traders in musical records,the 
provisions as to joint-authorships and commissioned works, and the 
more rious powers of exclusive and separate legislation given to the 
self-governing Dominions. But what will ceyfiinly commend the Act, 
generally, is its abolition of the futile system of registration, which 
has hitherto ‘been such a pitfall in the way of aggrieved owners of 
copyright, the simplification and extension of the remedies for infringe- 
ment, and, above all, the grant of all these new rights and advantages 
to the present proprietors of copyright, with the free grant to the 
original authors of the extended term unaftected by any. existing 
assignments. These are great boons, for which we are indebted largely 
to the work of Sir John Simon, who stood sponsor with Mr. Buxton 
for the Act, and they should secure the new copyright Code a hearty 
welcome, whatever may be said of its minor defects—-The Law 
Journal. 
ka 3 
THE LORD CHIFF Justice, in charging the Grand Tey at 
‘Hertford, said:—We have noticed lately in the Court of Criminal 
Appeal—and of course you know that the Court.of Criminal Appeal, ° 
apart from any question whether it works well or not, is very valuable 
gs enabling us to see how the criminal business is being conducted at 
quarter sessions and &ssizes—we have noticed lately that there is a 
disposition or the part of tRe police sometimes to question a prisoner 
‘unduly. Néw it must be understood that, although it is quite right -to 
ask questions of a man before he is charged, or at times even after he 
is charged ; neither before nor after ought questions to be put in the 
nature of cross-examination. Therefore the police authorities must 
understand, particularly superintedents, that.the cross-examination of a 
prisoner, or persen charged, or likely to be charged, can only be 
properly done when he is giving evidence, and it is not in accordance 
with our law, gr right, that a man should be cross-exatnined at any 
other time. I repeat that the police are entitled ta make inquiries of 
persons before they are charged because it gives innocent people 
“an opportunity at once of clearing themselves; but when a person 
is under suspicion, and the police know that he is likely to ke 
charged, that man ought not to be cross-examined. f ‘make 
these observations because I think it is desirabh, particularly in 
these counties near London, where.the police-have “ery 3 important 
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work todo, that it should be finderstood what she duties of 
the police are in connection with questioning prisoners. The Judges 
had to consider this matter formally some two or three years ago, and 
they issued a circular, which was circulated among the authorities, and 
if any of you gentlemen care to consider the opinions there given, I 
shall be very pleased that you shall have a copy sent to you. Ibid. 


Ga 


. 0 | 
Tit-Bits has ungarthed an old yarn but it is good. Counsel 
was intent on making’: point as to time. He thundered at the 


„witness. “ You swear, do you, that by the clock in your house it 
‘was exactly nineteen minutes past ten ?” “Ido.” The lawyer paus- 


ed and looked triumphantly at the jury. Atlast he had entrapped 
the witness into a contradictory statement that would greatly weak- 
en his evidence. “I think that will do,” he said, with a wave of 
his-hand. The farmer picked up his hat and started to leave the 
witness-box- “I ought, perhaps, to say,” he added, “ that too much 
reliance sh®uld not be placed upon that clock, as it got out of gear 
about six months ago, and it’s been nineteen minutes past ten ever 
since.” —The Law Students’ Journal. 


* 


* A grim suggestion is put forward in Paris-Midi by the emi- 
nent physician Dr. Buizard. Why, he asks, should condemned 
criminals be executed when society might make a better use of them 
by making them subjects for medical research? The doctor suggests 
that the criminal would, rather than submit to capital punishmeng, 
prefer to allow himself to be inoculated wifh disease germs. ‘He 
would have a chance, however remote of*surviving, ‘and since he has 
been adjudged guilty of taking human life he would be given a better 
opportunity of expiating his crime by the probability that owing to 
the experiments he has been submitted to, hundreds of lives might 
be saved by the medical knowledge gained. A very practical 
suggestion, but it will not, we think, commend itself to public 
opinion.—TheLaw Note. e 


m Ni 


e The Judges at the Mansion House:—THE LORD MAYOR, in 
proposing the toast of ‘ His Majesty’s Judges,’ said he could bear 
testimony to the valuable services which the judges rendered daily 
to the county in maititaining security and affording protection to 
all ramks of His Majesty’s subjects. The whole nation had perfect 
confidencesin then for the unswerving impartiality which was daily 
witnessed in tfleir' administration of.the law. The day when they 
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ceased to hage that confidence'on the support of all classes would ` 
be,the commencement of decline in the Empire. ` 
THE MASTER OF THE ROLLS, in responding, said it would 
be interesting to know for how many hundred years that toast had 
been given in the City of London. He doubted whether it would 
be so given in the metropolis of any other country. It was a fri- 
bute to the majesty of the law of the land of which they were, for 
the time being, the administrators, and they acceptéd it as a token 
` that they were not altogether unworthy of tgse who had preceded 
them in the administration of justice. Referring to the great loss 
which the Bench had sustained by the resignation of Lord Loreburn 
he said he was a man whom it would ill become him to attempt to 
compliment, but he thought he was expressing the voice of every 
one of his colleagues .when he said that they admired him for his 
straightforwardness, for his courage, and for his zeal’in securing the 
despatch of business, as well as for his charm of manner and the 
personal kindness which he showed to every one of them., (Cheers.) 
They would all miss'him. ‘They trusted that he would be.long pre- 
served to do more service of a judicial character in the House of 
Lords and in the Privy Council. Since last year, when His Majes- 
ty’s Judges were hospitably entertained in that hall, two members 
of the Bench well known in the City had ceased to be of- their 
ranks—Mr, Justice Grantham by death and Mr. Justice Lawrence 
by retirement. He feared that the arrears in the lists which are 
being reduced by the appointment of two extra judges to the King’s 
Bench Division were again showing signs of increase, and that unless 
eGovernment saw their way to do that which they could do by 
an Address o&both House and increased the number of Judges 
‘again by oneor two, their business might not long be in a satisfac- 
tory position. The law of the land was the solid foundation upon 
which the structure of our highly organised society rested. It was 
that which preserved the true liberties of the people. But he some- 
times thought that there were signs on both sides of the Atlantic of 
a wish that the Jugges should do something more than declare and 
administer the law as it existed; that they should yield and give 
effect to the passing views and wishes of the time. ©n behalf of 
himself and his colleagues he protested against any such doctrine. ° 
It was not for them to legislate; it was not for them to administer 
that which they personally might like to be the law, but only what 
was the law. It was no part of their duty fo say. whether it was 
morally justifiable to break windows in order to perfect goverfment, 
nor to condone the non-observance of contracts, *Thei duty was 


much. simpler. It was to endeavour to ascertain by means of a 
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trained and disciplined intellect what was the law if regard to a 
given state of facts, and then to administer it without fear, favour; 
affection, or ill-will. That was the spirit in which they endeavoured 
to discharge their duties, and it was their duty to see that the tradi- 
tions which they had inherited should be handed down to their suc- 
cegsors unimpaired and unimpeached, (Chzers.) 


LORD SHs\w proposed ‘The Profession of the Law,’ and 
spoke of the conscidgtious spirit in which Lord Loreburn had 
always performed his duties. They would always remember with 
gratitude the combination of courage and courtesy, of tenacity of 
purpose and charm of manner, of untiring industry and devotion to 
duty, which he had manifested by day and by night in the discharge 
of his great office. It was with feelings of gratification that he 
found that when the Woolsack was vacated by one Scotsman it 
was instantly occupied by another. (Laughter and cheers.) Refer- 
ring to the work of the Privy Council, he dilated on the unprecedent- 
ed characfer and extent of its jurisdiction. They had to settle the 
disputes between state and state, province and commonwealth, 
rulers and governments, and they were often reminded of the great 
stores of power which had gone forth from that metropolis. The 
Bench found its source of strength in the Bar, and he paid his 
tribute to them as well as to the solicitors who rendered such excel: 
lent service in the administration of justice. 


“The SonicrtoR-GENERAL, in responding, gavé expression to 
the general regret at the unavoidable absence of the Attorney 
General through the urgency of public _busifiess, and said that the 
great distinction which had been confétred upon hifa—not on his 
office hut on him personally—had_ been greeted by evefy section of 
the public with sincere feeliags of satisfaction. To his friends Sir 
Rufus Isaacs stood as the most loyal and attached, to his colleagues 
the: most trustworthy and unswerving of comrades, and he had 
attained this great distinction without incurring the envy of any- 
body and enjoying the admiration of all. (Cheess.) His was one 
of the supreme examples of how success might be secured without 


_ acrimony of bitterness, but with the cheerful acclaim of all. 


Nothing was morg astonishing to those who followed the trade of the 
law than to observe the idèas current as to what led to success. It 
was not eloquence. Eloquence was, indeed, bad’ nowadays. : One 
of the reasons was that the advocate could “not be eloquent. 
if he Was interrupted ; interruption wae as destructive of eloquence 
as any poison could be of other flowers. It was not dissimulation 
either. If there was one thing more certain than another 
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which an «lvocate learnt as essential ‘to success, it was the 
necessity of absolute candous with the’ Court., Any want of 
candour was fatal. There was no profession in the world in 
which the exact exercise of the most punctilious honour was sa 
much inculcated. No one could succeed in. it who did not act 
up to that standard. It was a special distinction of the Bar that 
it was also å servant of justice, that it, too, was doing something | 
towards the ascertainment of truth. (Cheers.) ` ° 


The PRESIDENT OF THE LAW Socry also responded to 
the toast. Ta 


SIR E. CLARKE proposed “The Alderman of the City of 
London. and the Sheriffs? for whom Str HENRY KNIGÉT and 
ALDERMAN and SHERIFF HANTON responded and the health of 
the Lord Mayor was proposed by LORD MERSEY. The Law 
Journal. ‘ 
* af 

Women as Lawyers in Russia :—THE Russian ‘Duma has 
passed a Bill permitting women to practise as lawyers and barristers 
in the courts of justice. Many peasant deputies even voted for it, 
and only members of the Right were in opposition. ‘This is the 
second step in the emancipation of Russian women, the first having 
been permission to practice as doctors of medicine. Ibid. 3 

EM s 


The Bacon Commemoration at Gray’s Inn.—No more fitting 
wibute could have been paid to the memory of Lord Bacan than the 
statue which the Benchers of Gray’s Inn have erected in South 
Square, in the*Inn with which he was all his life associated, and close 
to those gardens which is genius did so much to embellish. No less 
appropriate was Mr. Balfour’s address in unveiling the memorial— 
admirable as much in what he did not say as in what he did. He 
resisted the temptation to range over Bacon’s many-sided career as 
politician, lawyer, historian; and essayist ; but he brought into clear 
relief in what it was that, Bacon’s real greatness consisted —as ‘the 
seer ’—the founder of modern science. What Bacon found was an 
age busy with ‘ words and disputations’—the inhéritors ôf the School- 
men—but barren of fruits of ‘ works for the benefit of the lifee of 
man.’ The vital truth which Bacon taught was that we must go to 
Nature in the spirit of children and learn her secrets by inquiry. and 
observation and experiment vivified by the scientific imaginations 
Man can do. nothing except so far as he understands Nature. 
Natura parendo vincitor. That was his great discovery’ his central 
truth, and to his insistence on it we oweall the splendid.-achieve- 
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ments of modern science—triumphs, as he predicted, greater than of- 
Alexander the Great. In the words of Cowley’s fine ode: 

_ From these 2nd such like errors of the way i 

In which our wandering predecessors, went, . 
aaa Bacon, like Moses, led us forth at last; 

The barren wilderness he passed ; 

© Did on Mwery border stand 
Of the blest promised land, 
And, from phe mountain top of his exalted wit, 
_ Saw it himself an&shewed us it. 

Pity that at such a gating hardly a word was said of Lord Bacon 
as a lawyer. Nothing of his admirable collection of ‘ Maxims of the 
Law ’—‘I hold every man debtor to his possession,’ he said, and this 
was how he discharged his debt—or of, his ‘ Fountains of Equity,’ or 
of his scheme fora Digest of the Laws of England—precursor pf 
codification—or of his wise and weighty charges to the judges he 
appointed. Best of allis the ideal which he held up for lawyers 
He was persuaded that if the profession of the law was to be worthy 
of the name æf a learned profession, if its members were not, in Lord 
Bolinbroke’s words, to ‘grovel all their lives ina mean but gainful 
application to all the little arts of chicane,’ they must climb to the 
‘vantage ground of science’—they must look to it that the Law 
should be ‘the better of their industry.’ That is a counsel of perfection 
which the English lawyer peculiarly needs to keep always before 
him.— The Law Journal. 
e 


ree et, A 

SIR EDWARD CLARKE, K. C., presided ata dimmer given to 
Mr. and Mrs. Frederick Corbet at the Hotel. Cecil on Tuesday, in á 
celebration of the appointment of Mr. Corbet às Advocate-General 
of Madras. Among the company, which ficluded manyeladies, were 
Lord Justice Vaughan Williams, Lord Reay, Sir Edward Morris, 
K.C., Sir Thomas Barclay, Sir Ralph Foster, Sir Erle Richards, 
K.C., Mr. Frederick Dornhost, K.C., Mr. J. R. Atkin, K.C., Mr. W. 
R. Bisschop, Mr. Theobald Mathew, Mr. J. F. W. Galbraith, Mr. J. 
F. Carr, Mr. H. C. Gutteridge, and Mr.-D. R. Wijewardene. Lord 
Pentland and Sir Robert Finlay wrote expressing their regret that 
they were unavoidably unable to be present. Sir Edward Clarke, 
in proposing tlte toast of ‘The Guests of the evening,’ said that Mr, 
‘Corbgt was about to take up the responsible duties of Advocate- 
General of Madras, and he was very glad, as one of the Bar, to join 
in congratulations and good wishes to one of the younger members ° 
of, the profession who was about to enter upon the work of his life. 
Anotherereason why he was glad to occypy the chair on that’ occa- 
sion was that Mr. Corbet was an old -president of the Hardwicke 
Society, the best Gebating society he had ever known or heard of, 
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Mr. Corbet Wad been closely associated with Ceylon, and had done 
much for the law students coming from that country by welcoming 
them and giving them a helping hand in their progfess in study and 
work. His work as a a ‘counsel before the Judicial Committee had 
been characterised by acalm and strong judgment which showed 
that he was eminently qualified to perform the duties the office to 
which he had been appointed. The Advozxce-Generalship of 
Madras was really the Attorney-Generalship Ladue’, and he was 
glad to learn that Mr. Corbet, more fost than Attorney- 
Generals elsewhere, would not be excluded from private practice, 
He would ba not only an official, but also the leader of the Bar 
bound by the great traditions of the profession, and having an 
opportunity of showing what an advocate should be. Mr. Corbet 
responded in a brief and appropriate speech, saying that he could 
but strive to emulate, as far as he could, the high example of the ` 
fearless and noble advccate who had done him the honour of taking 
the chair at that gathering, the tecollection of which would be a great 
encouragement and stimulus to him throughout his cfreer. Lord 
Reay proposed the toast of ‘The British Empire,’ to which Sir 
Edward Morris, Sir Mancherjee Bhownaggree, and Mr. Dornhorst 
responded, Lord Justice Vaughan Williams proposed the health of 
the chairman.—The Law Journal. 

THE Green Bag is responsible for the following :— | . ° 

Shakespêre's lines— < 

6 And oftentimes, excusing of a fault 
Doth make the fault the worse by the excuse, 

are exempliffed i in the story told of Lord Eldon, who is said to have 
been the readiest of barristers in offering neat excuses to the court. 
Eldon’s remarks were frequently of the most impudent sort. 

A young counsel, lacking in self-control, hearing ‘judgment against 
his client, exclaimed that he was astonished at such a decision. He 
was ordered by the judges to attend at the bar next morning, to 


_ answer for his.irfegular remark." Lord Eldon, then plain Mr. Scott, 


undertook to see his friend through the little difficulty. When his 
‘name was called, „Scott rose and said :— 

“My lord, I am sorry that my young friend has so far forgotten - 
himself as to treat your honourable bench with disrespect. He is 
extremely penitent, and you will kindly ascribe his unintentional insult 
to his ignorance. You must,see that it originated in that. e À 

“ He said that he was surprised at the decisiof of yeur Lordships. 
Now, if he had not béen very ignorant of what t&kes place in this 
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court every day—had he but known you half as long ag I have, he 
would not have been astonished at anything.” 


Speaking for ourselves, we quite think that this could be well said 
in some of our courts to-day—but there were giants in those days.—* The 
Law ah. ts? Journal. 






#4 
* 


‘THE followi 
France :— 


is a case of poetic justice as meted out in 
e 

A well-known ParWian architect was sitting in his office when he 
heard a knock at the door. As he wished to be alone, he took no 
notice of the knock, but went on with his work. A few moments 
later he heard a key moving in the lock. Not doubting that his visitor 
was a burglar, the architect armed himself with a revolver and quietly 
hid behind some curtains. Presently the thief entered and proceeded 
to rifle the place. Then suddenly he started and grew pale. Ina 
‘mirror he had seen a revolver levelled at his head from behind the 
curtains. 6 


“Open the window,” ordered the architect, “and shout 
< police |?” 


The burglar had no alternative but to obey, and so summoned 
the officer by whom he was to be arrested.—Ibid. 
e + 
HINDU AND MAHOMEDAN LAW AT THE LAST TRINITY 
BAR EXAMINATION. é 
The following were the guestions in the Hindu Law. e 
1. In what respects does the Bengal School differ from other 
schools? Enumerate the leading authorities of the Bepgal School ? 
Say what you know about them? 
2. Describe a “ Kritrima” adoption. How does it differ in its 
‘conditions and effects from a “ dattaka” adoption? 


3. Who are “Bandhus”? What rules determine the order 


of inheritance of bandhus according to the Bengal and Mitakshara 
Schools of law respectively ? 


4 A ha to marry his infant son, B, to C’s infant daughter, 
D.” Advise A a$ to the various points which must be taken into 
consideration. 


: 5, Discuss the following texts :—“ That which was given by 
‘the father, by the mother, by the husband, or by a brother: 

. sand also property which she may have acquired by in- 
beritenct, purchase, partition, seizure or finding, are denominated by 


36 a THE MADRAS LAW JOURNAL. [VOL, XXIII. 


Manu and the rest.‘ Woman’s property.” (Mitakshara ii. 11,.§ 2.) 

“A woman’s property has thys been described. The author next 
¢ propounds the distribution of it: ‘ Her kinsmen lake it; if she die, 

without issue?” (Ibid., ii, 11, § 8.) 


Mahomedan Law. 








6. Who are entitled to pre-emption? W formalities are 

necessary in the case of pre-emption? A ownfthe, lower floor of a 
house,*and B owns the upper floor with a rigf of way to it through l 
the house of C. B sells the upper floor fand its right of way. 


Contrast the rights of A and C ? 


7. What are the liabilities to maintain relatives other than 
parents and children? A has a paternal uncle and a maternal aunt. 
Is either, or are both, of them liable for .A’s “maintenance ? f 


8. (a) Define “ Dower.” How is the right to dower comple- 
ted? (b) Is dower payable in the following .cases:—(i) The 
husband divorces his wife for marital misconduct ? (ii) dhe husband 
dies before consummation of the marriage? (iii) The wife exercises: 
the option of puberty? (iv) There is an express stipulation in the 
marriage contract that no dower shall be payable ? l 

9, A was a wealthy Mahomedan girl, whose father and grand- 
father were both dead. Her grandmother, B, with the consent of 
the rest of the family, gave A, when eight years of age, inemarriage , 
to C, a boy of nine. B immediately afterwards took A on a. pilgri- 
mage to Arabta, where A died at the age of sixteen. A never saw 

eC and-was never informed that she’ had been married to him. The 
claimants to A’s estate are her grandmother, B; her husband, C; 
-her mother, D; a full brother, E; a consanguine brother, F; and 
a uterine brother, G. Distribute A’s estate on the assumption, that 
the family are (i) Sunnis, (ii) Shiahs. 


10. Define Wakf. Could a Mahomedan, if he so desired, con- 
vert the whole of his property iato wekf.—Ibid. 


BOOK REVIEWS. 


The Indian Decisions Old gorea and New ‘Series. by T. 
Venkasami Rao, * j 

. It was a happy idea of the late T. V. Sanjiva Rao to reprint and 

publish the decisions reported in the pre-authorised series as also 

the decisions reported in such series. As regards the former the 

necessity is apparent and as regards the latter eas the authorised 

series are not now available completely a reprint las be¢ome also 
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necessary.‘ To beginners in the profession these reprimt series will 
be very welcome. The Indian Decisions New Series, Vol. I, Allahabad, 
contains the Alfahabad cases between the years 1875 to 1880, 
Apparently the arrangement of the cases has been according te the 
respective dates ; the present volume contains cases interpersed in the 
3ré and 4th mes of the Allahabad Series. It exhausts the cases 
referred to in Vo and II and also the Privy Council judgments on 
appeal from A®ahaRgd cases reported in Sutherland’s Privy Council 
judgments, Indian Apals, B. L. R. Sarswati’s Weekly Reporter 







` Baldeo. Some attempt has also been ‘made to state how the case 


has been dealt with -in subsequent cases. There is one advantage 
which the publishers have in not getting the sanction of the Government 
of India to reprint the authorised series and that is the necessity 
they have to give the head notes themselves. As very often the head 
notes of the official reports are wrong it is quite necessary for any 
person engaged in reprinting the old decisions to give correct head- 
notes. While there is this advantage there is at the same time 
the disadvahtage of the publishers being una ble to give any state- 
ment of facts of the cases. Even here there are very many 
cases in which statement of facts are not given in the authorised 
reports and the statement of facts given is very often con- 
fused and insome cases the relevancy of facts is not even 
apparent. A mere reprint of the statement of facts as given in the 
official Teports will not therefore be of much use without a careful 
revision which of course it will be difficult to ungertake. The 
publishers have taken every possible care to make their edition of 
the reprint useful to the profession and we trust the series will hav® 
a warm welcome from the profession. ahe two volumes of the Old 
Series and the two volumes of the New Series now published show 
the considerable labor bestowed on them by the publishers and if the 
subsequent volumes are edited as well as the 4 volumes now before 


“us we have no doubt the series will be immensely useful and will be 
“appreciated by the profession generally. 


A guide*to the statutory Law of Administration to the estates 


of deceased persens in British India by S.N. Subbramania Sastri, 
B.A. B.L., Retired First Grade Pleader, published by the Law à 
Printing House, Madras. Price Rs. 2. _ 


This contains the statutes relating to the administration of 


estates of deceased person: As a handy collection of these Acts 


the book will be useful. 
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Praticabefore the Camptrollers of Patents by Carrol Romer 
M. A., Barrister-at-Law, 1911,,published by Messrs. Sweet & Max- 
° well, Tid, '3 Chancery Lane, London. 


Hitherto there has been no book to “which the profession may 
refer as a guide for the practice regarding Patent Cases, The Law, of 
Patents is no doubt of modern growth but it i: bgeéming of con- 
siderable importance and the practice on Patent is very consider- 
able. The present book thereforé supplies a lof-fel want, 







The Elements of Criminal Law and Procedure by A. M. 
Wilshere, M.A., L.L.B., 2nd Edition, 1911, published by Messrs, 
Sweet and Maxwell, Ltd., 3, Chancery Lane, London. Price 8 s. 


The present edition of Wilshere’s Elements of Criminal Law. 
and Procedure is a very much improved edition upon the old one, 
It contains much useful information to the beginners and we have 
no doubt it will be useful to the students studying for the law 
examinations, 


Goodevee’s Modern Law of Personal Property, 5th Edition 
1912, by Messers, John Herbert Williams and William Moores 
Crowdy. Published by Messrs. Sweet and Maxwell, Ltd., 3 Chan- 


cery Lane, London. é 
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IAGE IN HINDU LAW. 
BEING A CRITICISM OF BASU’S CIVIL MARRIAGE BILL.* 





INTRODUCTORY. 

The object of this Bill is to extend the operation of Act III 
of 1872 to all religionists by dispensing with the declaration 
required by that enactment from persons taking advantage of it, 
that. they do not profess any of the chief religions of India. The 
first question for consideration is whether the Bill can or is likely to 
become Jaw in its present form. ‘The Christians have a Civil Mar- 
riage Law in Part V of Act XV of 1872, the provisions of which are 
to some extent at variance with the provisions of this Bill. The Mu- 
hammadan Jaw does not recognise marriage between a Muhammadan 
and a believer in many gods as valid, and that community is, it is to 
be taken,as a body opposed to the Bill. The Parsees and the Sikhs 
shave got t their own marriage laws,'and none of the communities 
named above have asked fora change. In the’ Hindu community 
itself doubt has arisen in a most unexpected quarter; and reading 
between of the lines the memorial to the Government of India 
adopted in September last by the Bombayocial Reform Association 
one can see that the Bombay Reform party will be content with a 
Bill confined in its scope to Hindus only, while some members of the 
extreme party in Madras are of opinion that it will be sufficient for 
the present to merely legalise intermarriages between the sub-castes 
comprised under each primary Varna. It may, therefore, be safely 
assumed that if any law is passed as a result of the, present discus- 
sions, it will be confined in its scope to the Hindu community only. 
It is proposed mow to draw attention to certain aspects of the Bill as 
thus | limited, which have not receivéd sufficient emphasis in the dis- 
cussions and in respect of which there is considerable misconception. 


In their attempt to disarm opposition to the Bill many have argued ° 


that to the extent to which it legalises intermarriages between persons 

belonging to different main castes, the Bill merely brings about a rever- 

sion to the state of things which prevailed in the Golden Age of India. 
ee: 9 








* Reprinted with modifications from the Indian Review for October, 1911, 


1 
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The Hon’b® Mover of the Bill remarked in the Imperial Legislative 

Council :— It cannot be denigd that ‘intermar- 
4 pea ihe riages between different Varnas were prevalent 
Bill. in ancient India and are sanctioned in Smritis 

and Samhitas...Manu, thg great law-giver of 
the Hindus, sanctions the marriage of a Br 
lower degrees though he reprobates the marria} Rahman with 
a Sud?a woman, a reprobation which shows th 
Dr. P. C. Chatterji, (July number of theMuegyot a Bw), points 
out that Sanskrit literature is full of allusioné “to intermarriages 
between main castes and that all the Hindu law-givers recognize such 
intermarriages, the earlier commentaries mentioning the same with- 
out forbidding them. He therefore argues that there is no cogent | 
reason why, if custom has changed in the past, it should not change 
“now. The Hon’ble Mr. Justice Sankaran Nair, points out that 
though-the sacred books discourage intermarriages, there is hardly 
any Hindu law-giver who does not recognise such gnarriages or 
classify their issue, and that an appeal from the moderately sacred to 
the undoubtedly sacred books of the past, such as the Upanishads 
and the Vedas, completely disarms the objection that the -caste 
system as now understood in Courts of Law is an essential part of 
Hindu religion. He adds that it has also been placed beyond doubt 
that not only throughout the time of the Vedas, the Upanighads and 
the Puranas, but for most of the historical period and-even in ouf 
own day intermarriages have frequently taken place. (“Contemporary 
Review,” September, 1911). Similar views were expressed by Dr. 
Bhandarkar in the Bombal Reform Meeting of the 30th September 
1911. . 







Il. THE SMRITIS. 


Masnsihienes, the Greek ambassador in the Court of Chandra- 
gupta, speaks thus of the caste system from personal observation :— 

“The custom of the country prohibits inter:nar- 
e riage between castes. No one is allowed to mariy 
‘out of his own caste or to exchange one profession or trade for 
another. An, exception is made in favour of the philosopher 
(Brahman) whorfor his virtue is allowed this priyjlege.”* of following 
“more than one occupation. The statement of Megasthenes refers to 
the country of Magadha in the fourth century before,Christ and 
shows that the present prohibition of intercaste mariages has been 


in existence for at least twenty-two centuries. Even in eaflier times 
J . 
* M’crindle. Ancient India-Megasthenes and Arriangpp. 84, 86, Ancient 


ndia £5. 


Megasthenes. 
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when such iyiqeg @hges were allowed it must be remgnbered that 
the law neveg} eq} sed Pratiloma marriages t. e., the union of a 
woman with a'BiDUuS 10 nging to a class lower than herself. To this ex- 
tent the stater ted above, of the advocates of the Bill, are wholly 
incorrect, an: e only partially correct in regard to Anwloma 
or kypergamo ges, as when a woman of one caste is married 
to a man of a higher caste. This point will 
become obvious eeveN@from a cursory examination of the Smrįtis. I 
‘see there i§ a prejudiceW some quarters against Manu who is some- 
times called recent on account of the many interpolations in the code 
< that goes by his name. I shall therefore.take up his Smriti last and 
shall not accept any rule of his which is not found in other writers. 








In Yajnavalkya’s Smriti and Vijnanesvara’s Mitakshara 
thereon castes are either pure or mixed. The pure castes are the 
four. primary ones and are made up of the 
offspring of couples belonging to the same caste 
joined in holy wedlock (1-90) ; for instance, only those are Kshatri- 
yas both of whose parents-are Kshatriyas. The mixed castes fall 
under three heads—Anulomaja, Pratilomaja and Samkirnasankara 
—the last being composed of the offspring of the Anulomaja and 
Pratilomaja cé&tes with one another and with the four primary 
castes (I. 91-95). Both, Yajnavalkya and Vijnanesvara who use the 
word Vigaha or holy wedlock when speaking of the formation of the 
*pure and the Anulomaja castes studiously avoid the use of this term 
when speaking of the genesis of Pratilomaja castes. e There are six 
different Anulomaja -castes—three born of Sudra mothers, two of 
Vaisya mothers and one of Kshatriya mothers—and six different 
Pratilomaja castes—three born of Bahman mothers, two of 
Kshatriya mothers and one of Vaisya mothers. Yajnavakkya charac- 
terises the Anulomaja castes by the word Sat (good) while the 
adjective used for the Pratilomaja castes is Asat (evil) (1. 95) * 
The Sankhasmriti which the Mitakshara quotes under verse I. 91, 
says that Anulomajas belong to the caste of the mother. Verse 
1. 62. 2+ and the Mitakshara thereon lay down that when the bride 
and bridegroom belong to the same caste the former should take 
hold of the hæhd of the bridegroom during the marriage ceremony ; 
but when the bridegroom belongs to a higher caste. "Kshatriya bride 
should touch an arrow held by the bridegroom, and a Vaisya bride 
should touch a goad held by the bridegroom. No similar rules find“ 
„place in the Smriti for Pratiloma unions. In the section dealing 


_ Mitakshara. 





* Asatsantastu vijney 2h pratilomanulomagah. 
+ Panirgrihyab Savarnasu gribniyat kshatriya saram. Vaisya-pratodam 
adadyat vedanety a@rajanmanah. 
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with sexual @ffences the death penalty is prescribed for the man when 
he is of a caste lower than the woman’s (II. 236) * It should be 
noted here that though Anulomaja castes born gaji mothers are 
mentioned by Yajnavalkya he does not admi twice-bory 
castes can marry a Sudra woman ; he says that t ans can take 
wives only from the three twice-born castes, th yas from fwo 
and the Vaisyas from only one (I-57). + Theyftakshara on verse 
1-96 gontains rules as to how mixed castes argfelevéted through the 
stages as it were of Mulatto, Quadrooon, %ctaroon, &c. Thus, a 
Nishadi woman—the offspring of a Brahman on a Sudra woman— 
marrying a Brahmin produces a girl who again marries a Brahman ; 
in this manner the marriage of the daughter in the sixth generation 
produces a full Brahman. This rule is applicable to all Anulomaja 
castes. 


Baudhayana says that a Brahman can take wives from all the 
four castes, a Kshatriya from three castes, a Vaisya from two, and 
a Sudra from his own caste only [(Ip(8) 2-5]. 1. 
The offspring of a Brahman ona Kshatriya wife is 

a Brahman; of a Kshatriya ona Vaisya wife is a Kshatriya ; of a 
Vaisya ona Sudra wife is a Vaisya [I (8) 6]. 2. With these exceptions 
the Anulomaja and Partilomaja castes are th2 same as in Yajna- 
valkya. There isa rule in regard to the elevation of the Nishada 
which differs from that in the Mitakshara, on Yajnavalkys 1-96. 3 
and is expressed this :—“ A Nishada marrying a Nishadi produces” 
oftspring whd in the fifth generation throw of their Sudrahood.: 
elhe fifth generation can be invested with the holy thread; and the 
sixth can perform sacrifices” [I. (8) 13, 14-15]. 4 This rule is 
restricted to*Nishadas only and the caste so formed has a special 
name and’ does not become any of the three primary twice-born 


1. Tesham varnanupurvyena chatasro. 












Baudhayana, 


bharya brahmanasya, 
Tisro rajanyasya. . 
Dvevaisyasya, 
Eka Sudgasya. 
2. Tasu putrah savarnanantarasu savarnah. 
3. Jatyutkargho yuge jneyah panchame saptame piva. 
4. Nishadenan&hodlyam apanchamat jatah apahanti, sudratam (13) eTam. 
upanayet shashtham yajayet. (14) 
Saptamo Vikritabijah samabijah sama ityekesham samjnah karmena 
nipatanti. 











* Sajatavuttamo dandah anulomyetu madhyamah Pratilomye vadah oi 


sam naryah karnadikartanam. ° ‘ 


+ Tisrah varnanupurvyena -dvetathaika yathakarmam Brahimanakshatriya- 
visam bharya sva sudrajanmanah. 
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castes. Pro: 03 seu attention must be drawn to this es some have 


understood nS tearing the thread as identical with becoming 
a Brahman. agak, 

* The Ga 
six distinct 









Dharma Sutras like the Mitakshara recognize 
castes, and six distinct Pratilomaja castes, 
the names of the castes are not always the 
e in both (IV-16, 17, 18, 19, 20 ,21). Gautama 
denies purificafory Y¥tes to all Pratilomajas and persons orn of 
Sudra mothers. (IVW4, 25). 1 The Vasishtha Smriti refers to 
Pratilomajas as devoid of virtuous qualities and 
good conduct (XVIII-5) and deprecates the 
marriage of a Brahman with a black woman (XVIII-13)..2 The 
Apastamba Dharma Sutra prohibits the marriage 
of any man out of his own caste [II-5 (13) 3.] 3. 


1. Pratilomastu dharmahinah (IV-24) 
Sudrayam cha (IV-25.) 


Gautama. 


Vasishtha. 


Apastamba, 


23. Kristnavarna yarama 
. f 
ramanayayaiva nadharmaya 


3. Purvavatyam asamskritayam varnantare cha maithune doshah. 


In Manu Smriti (Chapter X) as in Yajuavalkya’s the four 
principal castes are composed of the offspring of couples belonging 
Manu. to the same castes joined in holy wedlock (X. 5). 
In regard to Anulomaja castes a distinction 
is made (as in Baudhayana) according as the man takes his wife 
from the next lower class or goes further down. In the former case 
X. ‘6.1 says that the offspring though partakjng of the lower natufe 
of the mother should be regarded as of the same status as the father; 
but Kulluka Bhatta, the commentator, says that they. are intermedi- 
‘ate in status between the father and the mother. Verses III- 43, 44 
lay down the same rule as Yajnavalkya’s I-62 referred to above ; no 
corresponding rule is found for Pratiloma unions. In sexual offences 
the death penalty is prescribed for the male oftender if he is inferior 
in caste to the woman (VIII-366).2 
J. Strishvanantarajatasu dvijairutpaditan sutan. 
Sadrigan eva tanahuh matridoshavigarhitan. 


2. Uttamam sevamanastu. jaghanyo vadham arhati. ° 
e . 


III. “ANULOMA AND PRATILOMA UNIONS. 
It will thus be obvious that there was no marriage ritual for 
Pratiloma unions, and that the law-givers locked upon Pratilomaja 
castes? as evil and treated Pratiloma sexual offences as capital 
offences. It will’ be wrong to argue that the mention of Pratilomaja 
castes is ‘proof that the practice of Pratiloma unions once existed, 
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As, has beer® pointed out by competent critics the classification 
of society into four main Varnas had become traditional éven in the 
Fletjtious sees time of the earlier law-give eg 
sis of the- so-called the mixed’ castes given in tis is an at-s 
aca tempt on the’part of the Bra 
from the original four Varnas. I believe this i 
tion of the.genesis given of most of the Pratilor castes, for, with 
the singe exception mentioned in the footnotel #iere 4re no instances 
of Pratiloma marriages or unions in the whéle range of Sanskrit 
‘literature. The disinclination tq allow one’s womankind to con- 
sort with men of lower races seems to be a deep-seated instinct of 
the human breast. The Rajputs take Jat wifes but do not give 
their own girls in marriage to Jats. Itis stated that some Maha- 
ratta clans take Kunbi wives but not the other way. The marriage of 
the Negro with the white woman is looked down upon as a social 
anomaly by the white races of Africa and America. It is well 
known that the Nair women of Malabar enter into tempogary unions 
with men of other castes, but all such extra caste unions are Anu- 
loma or hypergamous. If the object aimed at 
Pointed Solan ns be mere improvement of the race there is no 
matriarchal tribes. doubt that the law-giver should condemn Pratiloma 
_ unions in matriarchal communities and encourage 

Ariuloma unions, for it is obvious that the offspring of agwoman 
entering into a Pratiloma union is worse, and that of a woman 
entering into an Anuloma union better, than the offspring of a 
Gavarna union where the male is of the same caste as the female. 
The practice of Anulofha unions so very popular in Malabar has 
thus a szientiftc basis aud hfs brought about a great improvement in 
the race. It'is stated that Vascode Gama’s. diary(15th centu ryA.D.) 
describes the Zamorin of Calicut at the time as a very dark man, and 
that a Mahomedan traveller of the same century refers to the fighting 
people. of Malabar i.e. the Nairs, as the blacks of the country. 
These descriptions have now ceased to be true. Hypergamous 
unions, of course, gecessarily imply polygamy in the higher castes 










e A 
rect explana- 


1. The solitary instance referred to above of a Pratilorga marriage in 
Sanskrit literature*is that of Yayati with Devayani, daughter of Sukrachari, 
Yayati was averse to the union but was prevailed upon by Devayani’s father, 
the Guru of the Asuras, This Asuric instance is not of course for our imitation, 
The only law book which speaks of marriage rites for Pratiloma union is 
Ausanasa which appropriately bears the name of this same Asura preceptor ; 
and the only Pratiloma union which even this book recognises is that of a Ksha® 
triya with a Brahman girl. ‘There are one or two cases mentioned in the’ Vishnu 
Purana ofkings having married the daughters of Brahmans but the mothers 
of these girls did not belong to the Brahman caste. 2 .. 
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and polyandry in the lowest or the Sudra class as wes till recently 
the case in Malabar. , 


Iv. CHANGES IN MARRIAGE LAWS. 


ken as established that to the extent to which 
e proposed Bill legalises Pratiloma marriages 
will introduce an innovation unrecognised at 
m and will offend against some of the deep- 
seated pre; 7P Nghe Hindus. ` Even as regards Anulom& marri- 
ages it is e $? that What the advocates of the Bill contemplate is 
different fråm what is described in the Smritis. The Hon’ble Mr. 
Basu apparently contemplates that when a Brahman marries 'a 
Komati or a Sudra woman the offspring of the union should have the 
status of a Brahman; but none of the Smritis accord such a status to 
the offspring, and in order to find a parallel to what the social re- 
formers contemplate we must go, as the Hon’ble Sankaran Nair puts 
it, “from the moderately sacred to the undoubtedly sacred books of 
the past "-e-that is, to times when society was yet ina fluid state. It 
The status ofthe is difficult to distinguish which is myth, which .is 
isla ds meas allegory and which fact, in the literature referred to, 
but it must be conceded that in some distant and remote past the offsp- 
ring of Anuloma unions were practically of the same status as the father. 
"The next stage is one in which the offspring of Brahmans by Dwija 
wives-omly are stated to have been regarded as Brahmans. A later 
stage of society with which we are made familiar is that disclosed by 
Baudhayana [I, (8) 6] and perhaps by Manu (X-6,)*already quoted 
in which the offspring of mixed unions is given the status of the 
father only when the mother belongs to thé next lower class. A 
fourth stage is that to which Yajnavalkya Smriti is applicable; here 
the offspring of mixed unions form distinct castes—infermediate in 
status between the father and the mother according to some, of the 
same status as the mother according to others. In both these stages 
there is an under-current of protest against the marriage of Brahmans 
with black women. To these stages also belong what may be called 
the breeding up processes under which Nishadas thsew off their Sudra- 
hood and the offspring of mixed caste mothers obtain Brahmanhood- 
Lastly, we hfve the stage corresponding to Apastamka Dharma which 
prehibits mixed marriages altogether. 7 
Now, what was the cause of this gradual change in the laws? 
There seems to be little doubt that the change was due to the gradual 
deterioration of the. higher castes consequent 
on mixed marriages. The Brahmans appear to 
E a * have begun with wrong notions as to the laws of 
heredity, and being a patriarchal race they attributed to the father 











e It may now be 
Pratilonra marri- 


ed by Hindu 


any time ; 


Mistaken law of 
Heredity. 
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the entire shgre in the production of the offspring. Manu (IX-35, 
36)* thinks in one place that the mother has no more part in the 
production of the offspring than the soil has in the conversion of the 
‘seed ento the tree. The word Kshetram meang both land and wife, 
The Vedic saying that the father reproduces JMmself in the son by 
means of the wife expresses the same notion. 
was more or less homogeneous: one could take 
castes without observing any marked physicg 

oftspring. When subseqfntly Abel al races 
he anes ce is differing in physical characteristics from . the 

Aryans began to be incorporated in the body 
politic physical deterioration as compared with the father must have 
become noticeable in the dark skin and the stunted stature of the 
offspring, and this must have led to some recognition of the mother’s 
share in reproduction ; and hence the restrictive rule that the oftspring 
will be taken into the father’s caste only when the mother did 
not differ much from the father. It is obvious how a further infil- 
tration of aboriginal foreign blood into the lower castes might have 
accentuated the physical differences among the various castes and 
led to further restrictions on mixed unions and to the rule thata black 
woman may be kept as a concubine but not married. And when ulti- 
mately, owing to the gradual disappearance of Kshatriyas and Vais- 
.yas, the Brahmans came to be settled in the midst of Bapane 
mixed marriages were prohibited altogether. 
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(To be continued.) 





* Iyam bhumhirhi bhutanam sasvati yoniruchyate Nachayonigugan kamas- 
chit bijam pushyati pushtishu. 
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MARRIAGE IN HINDU LAW. Sa 
BEING A CRITICISM OF BASU'S CIVIL MARRIAGE BILL.* 





CONTINUED FROM PAGE 46. 


Anuloma marriages ina patriarchal community must be dis- 
tinguished from Anuloma unions ina matriarchal tribe. In the 
gig tet cats. former case the offspring inferior to the father is 
ages in partiarghal left in the father’s house and leads to the gradual 

and matriarchal deterioration of his father’s race. In the latter . 

comm unties. F 4 $ : 

case the offspring superior to the mother is left in 

‘the mothers Tarwad and leads to the gradual improvement of the 
mother’s tribe. There is little doubt that the discontinuance of mixed 
marriages was due to th2 causes stated above. This is confirmed by 
the devices adopted from time to time to avoid deterioration of the 
Itigher castes. The Baudhayana rule [I. (8) 12-15] by which a Nishada 
becomes entitled to wear holy thread in the fifth generation must 
have given rise to many of the various thread wearing castes now ex- 
isting in the country. The Manava (X. 64)+ dnd the Yajnavalkya 
(I. 96) rule by which a Nishadi or other miXed caste wontan and her 
female issue continue to marry Brahmans so as ultimately to produce 
Brahmans shows how the community endeavoured to minimise the 
taint that would otherwise be introduced by mixed marriages. This 
law is not a mere figment of the imagination but must have been a 
| living rule at one time as is obvious from certain practices now 
prevailing in Malabar. In the community of the Koil Tampurans of 

f Travancore the females can form Sambandhams’ 
only with Nambudri Brahmans. ‘The same is the 

" gase among some Nayar, Samanta and Kshatriya 
Bailie of British Malabar. The females of the Tampans and 
Tirumulpads: in Travancore can form Sambandhams only with 


Peculiar Malabar 
Customs.. 





*Reprinted with modifications from the Indian Review for October, 1911. ° 
+ Sudrfyam. brahmanadjatah sreyasachet prajayate 
Asreyan sreyasunjatan gachchhati a saptamat yugat. 
? (Manu X. 64), 
1 
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Brahmans., The members of almost all the above castes refrain 

from meat and liquor ; the males form Sambandhams outside the 

caste and their children do not belong to the casté. These customs 

‘whech have prevailed now for centuries have fntitled the above com- 

munities to Brahmarhood, but none have eceived it ‘ostensibly 

because the Sambandham is not a marri equired by the 

Smritis, but really because mixed marriage come thoroughly 

discredited and the Brahmans have closed\Mieireranks. This is a 
sufficient answer to the Hon’ble Mr. Sankgg&n Nair who says “ the 

Sudra of yesterday Becoming a Kshatriya to- day may be a Brahman 

in the next few years.” The Zamorin has not attained even the title 
to wear holy thread notwithstanding at least four centuries of purifi- 

cation, Whatever “ Revenue Officers” may see, or fancy they see, 
in the north-west and in the north-east borders it is not so easy to 

rise in caste in places where Hinduism is strong. 











v. ARGUMENTS OF REFORMERS. 


The following line of argument is the one usudfly adopted in 
favour of reform. “ At present the High Court Judges did not know 
the real spirit of. the Hindu religion, ‘and when there was an 
intermarriage between different castes they declared that illegal 
because it was opposed to custom, They placed custom over the 
Vedas, the Smiritis, the Shrutis, and Sadachar, though their ancient 
law-givers Manu and Yajnavalkya, declared that such # marriage 
was not opposed to religion.*” May it not be pointed out in reply 
that in the fourth century before , Christ about the time of Megas- 
thenes there was ng inter-caste marriage. Is not a custom that has 
been in vogue for at least twenty-two centuries—for a period longer 
than the age of Christianity and twice as long as that of Muham- 
madanism—entitled to consideration not only at the hands of judges 
but also at the hands of the legislator? Next let us see what the 
Smritis—the law of still earlier times—say. According to Manu and 
Yajnavalkya whose S:nritis have been summarised under Part Il, 
the son of a Brahman by a Vaisya or Sudra wife was not a Brah- 
man; this did hot matter much in those days as the Brahman could 
then have a Brahman wife also for begetting a Brahman son and for — 
perpetuating “his family which is a religious duty. “But this is not 
allowed under the present Bill which prohibits bigamy; how then 
can a Brahman marry a Sudra wife? It might be answered that in 
still earlier literature there are instances of sons taking the status 
of the father in such unions. True, but this refers to a period when 





* Speeches in the Meeting df the Bombay Social Reform Association, held 
on 30-9-11, 
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society was ina Tie and marital relations were every loose.+ 
The instances ref . 7 .o are found mjxed up with the lower animals. 
In the Vedas the ^ 474 Svasa? means not only sister but also wife, 
and the word J # means not only brother but also husband. 
What is the st: ivilization which these indicate? If we are to 
go rom the “ ely sacred to the really sacred books,” as one 
of the social refo puts it we may as well revert to a state of 
nature. ° l 










Again does anybody contend fora moment that Manu and Yaj- 
navalkya laid down rules of their own making which they considered 
__ best for the community? They merely recorded 
gigantom the basis the customs prevalent in their days. In the 
course of natural evolution a community often 
outgrows an old custom'and change of circumstances often’ necessi- 
tate the adoption of new practices. The changes are recorded from 
time to time in.the Smritis; and as all such books are sacred with 
the Hindus-s-the older being the more sacred—a reason is usually 
given for the change so as not to detract from the reverence accorded _ 
to ancient writings. Sometimes the old practice is Kaleivarjam, 
sometimes the change is due toa Sapam. In all these cases the 
obstacle to a reversion to the old practice is custom and popular . 
sentiment. What is Sadachar but custom? What is Smriti but a 
record ofecustoms? It is well recognized that the basis of Hindu 
‘law is custom and the social Reformer is not unaware of this ; still 
he attempts to replace existing customs by practic&s abandoned 
thousands of years ago on the ground that the datter are recorded ine 
ancient law books. Of course they . are recorded 
= a unreal argu- in ancient books; it would be surprising if they 
: were not. If it is answered that the reformers 
are here meeting the orthodox party on their own ground, then the 
obvious rejoinder is “ Have you convinced them ? What is the good 
of approaching Government with an unreal argument. 


It is argued by some that many educated Indians have lost 
faith in the meaningless ceremonies of the Hindu marriage ritual, 
Arguments bafed 204 that a simple form of civil marriage should 
on treedom of be sanctioned by the legislature for the benefit of 
cong ene, “these and for safeguarding freedom of conscience. 
It is not known whether anything more is necessary now to consti- e 
tute a valid marriage than the simple ceremony of saptapadi. If 
there is,any doubt on the point let the legislature formally declare 


1. (Mahabharatd, Adi Parva, Chapter 128.) - 2. [R V. X. 3 (6). 
. © 3. [R.Vv.IVI, (£). 1-18, 124 (7), 
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the sufficiegcy of this ceremony or even enact a civil contract ; 


but let not this pretext be made use of to legalise inter-caste mar- 
riages which are now illegal and which must necessarily introduce 
foreagn blood into endogamous communities. also argued by 
reformers that Act III of 1872, and the Le Act have not 
yet operated to the detriment of any of th eligious cem- 
munities of India and that the apprehensi t the present Bill 
will have greater effect is unfounded. W aman becomes a 
Christian or a Brahmo the consequent chgfges in his belief, etc.» 
effect a complete severance between him and his Hindu relatives, and 
he leaves the family altogether. Under the present Bill a Brahman 
marrying a Panchama wife may claim shelter under the family roof 
and become a source of persecution and annoyance to the other 
members. Again a Hindu widow can adopt ason to her husband 
with the consent of her husband’s sa@pindas in Madras, and without 
any such consent in Bombay ; and the Panchama widow of a Brah- 
man may by adopting a boy from among her own relations cause 
endless trouble to her late husband’s relatives. Further, the Bill as 
drafted confers on those married under its provisions a higher status 
and larger rights of inheritance than Act III of 1872 ; for, under the 
Lex Loci Act children of converts can only inherit property which 












” became vested in their parents during the latter’s life-time, while 


children of persons marrying under the Bill can inherit directly from 
collaterals. It will thus be apparent that the Bill, if it becomes lawe 
will perpetuate incongruous family relations and confer larger rights 


tan those now accorded to Brahmos and converts to Christianity. 


ae ie 
y , š , evi. RESUME. | 

-.’ The Brahmans constitute a type suis generis and they would 
be justified in opposing a change in the present practice which has 

AAN Bak existed for-over two thousand years even if the 
no support from ancient law-givers had sanctioned intermarriages. 
Sirit As a fact, however, none of the law-givers sanc- 
tion Pratiloma marriages; the aversion to this kind of union is an 
ultimate fact traceable in the last resorts to the desire of the female 
to have the best mate available. As regards Anulonsa marriages it 
is obvious that even according to Manu and Baudhayana, the most 
liberal of the law-givers, a Brahman cannot perpetuate his lineage 
by marrying a Sudra wife and that he must have a Brahman or a 
Kshatriya wife in addition, to have a Brahman son. It is impossible 
for a- Brahman marrying a Sudra woman under Mr. Basu's Bill to 
discharge his debt to the Pitris. Mr. Basu’s Bill thus receives no 
support from the ancient law-givers. The propo€al to"go to the 
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really sacred books of the past has merely to be looked at closely to 
be summarily rejected. l 









- There is a vast 
8tep which appears 


eld for social reform without this extreme 
involve in it the extinction of the Brahman as. 
eparate type. The social reformer says that 
ill be a glorious end to the Brahman caste to 
itself lost in the endeavour to unify the various 
Mes of India. It is to be feared that the 
Brahman must greatly modify his spiritual conceptions and ideals 
before this can become possible. Meanwhile, the education of the 
masses, the elevation of the depressed classes, the fusion of the sub- 
castes, etc., offer a vast field in which the reformer can have the hearty 
co-operation of the educated Indian; and these are the essential 
preliminary measures. 


Phe propos 
change involves the 
extinction of the 
Brahmans. 


To put the case concisely, the reform proposed is not, like post- 
puberty, matriage, a desirable reform which is opposed iiietely on 
religious grounds. The practice of inter-caste 
marriages was deliberately given up by the com- 
munity in consequence of its baneful effects on the higher classes, and 
ts revival will tell most: disastrously on the Brahman community. It 
must inevitably lead to a further deterioration of the Brahmans, 
physically, mentally and spiritually. It will be many generations 
before the Brahmans can reconcile themselves to the idea of giving 
their girls in marriage to Sudras or Panchamas, and if Brahman boys 
take, in yearly increasing numbers, to Sudra gnd Panchama wive® 
the number of unmarried Brahman girls will annually ipcrease ; and, 
as a consequence, polygamy, which is now a rare exception, must 
become the general rule. The marriages under the Act will be 
usually against the wishes of the boys’ parents and will therefore 
be without any religious rites unless social reformers and other pro- 
selytising agencies kindly provide such rites for them; in any case, 
marriages will soon lose their sacramental character. Lastly, the 
Hindu scriptures have never countenanced divorce,’and the introduc- 
tion of this ag an element in the marriage. relation amongst Hindus 
must upset many a cherished notion founded on deep religious feel- 
ing’; it is no answ®r to this to say that amongst certain late accretions 
to Hinduism at the bottom of the scale, there is tribal custom, 
countenancing the free separation of husband and wife. The sup- 
porterg of the Bill cannot argue that instances of marriages contrary. 
to the present customs will be few arfd far between and that. the 
effect of the preposed legislation on society will be very limited ; for, 


l Summary. 
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it is mainly with the object of removing caste barriers that the present 
legislation has been proposed. The forward party should not there- 
fore be surprised if even educated Indians stand aghast at the 
magnjtude of the social changes involved, and guggest a less ambiti- 
ous programme which can be carried out wiffhout rousing much 
. Opposition. Our efforts may for the present be fmited to the fusion 
of: sub-castes by legalising intermarriages bety ub-castes under 
each major Varna where, and if, such marriag e really not sanc- 
tioned by law. 









The conclusions are :— 


(1) The proposed legislation is premature and far in advance 
of the community. 


(2) The Bill as drafted confers on those riarrying under its 
provisions a higher status and larger rights of inheritance than Act 
III of 1872. 


e 
(3) If and when it is decided to proceed with the legislation, 
the orthodox party should secure such ‘modification of the Bill as will 
ensure that persons taking advantage of the new Law have no more . 
rights than persons now marrying under Act III of 1872, and shall 
not be entitled to share in the rights and privileges of the caste. 
: d 


: _ APPENDIX. 
.. 


- [The following which fermed Sections V and VII of the original 
paper are here taken out of the body of the paper and printed sepa- 
rately as less calculated to interrupt the main argument :— 


ARE NOT SOUTH INDIAN BRAHMANS ARYANS? 


- The conclusion which follows from the above discussion is that 
mixed marriages (Anuloma) were once in vogue and have been defi- 
l *nitely abandoned now for many many centuries— 
Deterioration of jt is impossible to say how many -im consequence 
the higher castes : ad 4 . 
grossly exaggerat-’ „Of the deterioration they produced. in the higher 
sd by me Social “castes. The extent of this detetioration is being 
. grossly exaggerated, for political reasons by’ one 
class of writers, to pave the way for radical changes in society by 
another class of writers. The latter class includes a few individu- 
als who chafe at the inferior’ place which is accorded them in the 


religio-social scale of Hinduism and would gladly sweep away the 
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whole fabric. In their radical hatred of existing institutions these 
welcome every theory which is supposed to show that the higher 
castes are not sê very superior. One of these writing in the “ Con- 
temporary Review ’g of September, 1911, refers to “ ethnolpgical 
“investigations whiqh have shown that the features of some of the 
sarcalled lower clasf—is have more of the distinctive physical character- 
istics of the Ar e than even the higher castescan show and 
t there is a good deal of foreign and aboriginal 
Dod among the Brahmans and Kshatriyas.” 
The reference is apparently to the investigations 
of the late Sir H. Risley. It is impossible to deal adequately with 
this question here, but it may be pdinted out that some of Sir 
H. Risley’s conclusions are highly hypothetical and speculative as he 
himself admits. For instance, while there are long headed and 
broad headed nations among European Aryans he assumes that 
only long headed Aryans entered India and it is this assumption 
mainly that makes him refuse to the Mahsaratta Brahmans a place 
in the comity of Aryan races, and to predicate much aboriginal 
intermixture in the Bengal Brahmans and Kayasthas, Again, he 
places too great a reliance on the nasal index, overlooking the fact 
that among many castes, including Brahmans, in Southern India 
and parts of the Deccan, women wear nose ornaments on both sides 
of the nose and in the septum; I have reason to believe that boys 
also wore nose ornaments among some classes in the past. ‘The 
hourly manipulation of the nose which the wearing, of these orna- 
ments involves will, in the course of centuries, broaden the end of 
the nose and raise the nasal index. These,nose ornaments are, 
understand, becoming common among tke Nair females of the West 
Coast, although they have not yet been adopted in. North Malabar 
and are worn in South Malabar on one side of the nose only. The 
Nambudiri Brahmans havea rule that the noses of their women 
should not be pierced; if this is any indication of the custom that 
prevailed in the past in Northern India from which the Nambudiris 
originally came, a large deduction must be made fgom Sir H. Risley’s 
conclusions based on the nasal index. Sir H. Risley’s theory and 
classification’ requires further examination as regards, the higher castes. 
The only valid cqnclusion from his data is that the Bengal Brahmans 
and Kayasthas and the Mahratta Brahmans are not of the same race 
as the Gujars, the Jats and the Rajputs. Ofcourse not. The Jats 
and Gujars are a blend of the Sakas, Yu- chis and the Gujars who 
came to India, at the lowest computafion, two thousarid years after 
the Vedit Aryans. 







° 
Cephalic and 
Nasal indices. 
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Sir H. Risley holds, and deservedly holds, a high place among 

“the anthropologists of the world, but that is no reason why we should 
accept without question his guesses and opinions 

Ns ey at on historical and archæologi questions ; for ex- 
accepted theories ample, his assumption thaj the Jats and the 
Fane, estabilshed Rajputs of the Punjab, Rajfbtana and Cashmere 
are the descendants of the © Aryans. This 
assumption runs counter to many accepted tHe: and established 
facts and Sir H. Risley has been put to thefMcessity of adopting 
‘various devices to explain away the contradictions. Some of these 
-contradictions may be mentioned here: (1) He denies the correctness 
of the identification of the Jats with the Gete of Herodotus, (2) He 
says that the first batch of Vedic Aryans entered India through 
what are now the inhospitable deserts in South-Eastern Persia and 
Baluchistan, and first settled in Sind not in the Punjab. (3) It seems 
. that the Sakas also entered India by the same path. (4) It seems 
that the caste-system did not originate in India, but was copied 
by the Hindus from the Persians. (5) It seems that the®Yu-chi and 
other Asiatic tribes who held sway over the Punjab, Rajputana and 
Cashmere for at least three centuries disappeared without leaving 
any traces on-the population, while the Sakas in Central India and 
Sourashtra who had but a short-lived influence on the Andhra 
‘Kingdom made the people of the Deccan brachycephalous as far as 
‘Coorg. Sir. H Risley’s assumption that the Sakas were brachy- 
‘cephalic is a wild guess. He appears to have put forward his theory 







at a time when the historical data in regard to therule of Yu-chi - 


fnd allied tribes had mot been properly marshalled. ‘The theory is 
also at variance with the lisguistic theory of Dr. Grierson in some 
‘material points. Lastly, it may be noted that while the names 
Khatri and Mina occur in ancient history, Jat and Gujar are not 
-heard of till several centuries after the Christian era. ‘There are also 
other considerations which show conclusively that the Jats are not 
.Vedic Aryans, but this is not the place to enter into details, 


e ` R. SWAMINATHA AIYAR. 


q To be continued). 
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THE JUBILEE OF THE MADRAS HIGH COURT. 


On the 15th of August 1912, the Madras High Court attained its 
Jubélee?. Elsewhere, in (Calcutta and Bombay the respective High 
Courts celebrated their Jhbilee. The Madras High Court has appa- 
rently*decided not to ie any steps to celebrate its Jubilee. The 

| Calcutta High Court rightly been regarded by the people of 
Bengal as the defénde the liberties of the people, and 4 a 
bulwark against any opWressive or illegal acts of the Executive 
Government and notwithstanding individual exceptions, we believe, 
we are right in stating that the people in this Presidency repose 
great trust in our High Court. The people in this Presidency 
though they may think that some amendments of the constitution 
are necessary consequent upon th: change of time and circumstance 
feel the greatest confidence in the High Court. The words of Sir 
Arthur Collins, late Chief Justice of the High Court in opening the 
new High Cou Buildings are justly remembered by the p2ople as 
echoing the spirit of independence which ought to characterize the 
highest Court in the land. “On behalf of the Judges of the High 
Court of Judicature, I accept the charge that your Excellency, as 
representing the Queen-Empress, has been pleased to entrust to me. 
Ido assure your Excellency that His Majesty's Judges will, to the 
utmost of their ability, endeavour to do their duty in the fear of 
Gd and without the fear of man. My Lord, in India the Judges 
of the High Court have many and difficult duties to perform, * * # 
My Lord, so long as this High Court is an independent Court, 
with Judges who fear no man, and who administér the law accor- 
ding to the rules of law, equity and good cor&cience, with the juris- 
diction it has exeřcised for so many years intact, I believe it will 
continue to have and to deserve the confidence of the public. * * + 
I fervently hope that long after you and I, your Excellency, have 
passed away to that undiscovered country, of which we know so 
little, there may always continue to be found, men of ability and 
-Courage, who will administer the law in these courts without, distinc- 
tion of class, creed or race.” We regret that the Acting Chief Justice 
of the High Cour@ should not have followed the example of the other 
High Courts in the celebration of the Jubilee. We donot know the 
reasons weighing with the Judges in this matter but if there was any 
difficulty as to the mode of celebration we may say that the Bar 














1. There seems to be some doubt whether the formal opening wason the 
15th or the 16M. In Madras High Court Reports and the Lawrence Asylum 
Press Almanac for 1863 we find that the High Court opened on the 15th 
August 1862. It is sa@d, however, the judges sat for the opening of the 
Court on Saturday, when it should be the 16th August—Ed, 


2 ° 
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has always been ready to ¢0-operate with the Jgarned -Judges in any 
manner they may: have decided upon. as 









JOTTINGS AND CUY 


e Women in High Judicial Appoi ents.—The selection of 
women to fill official ‘appointments ifthe United States is (says 
thet Globe) a quite remarkable feature of the time.” Two women 
-have attained judicial positions within the past few weeks. Miss. 
Mary Bartelme, of Chicago, has been appointed Assistant Judge of 
the Juvenile Coit of Cook County, Illinois, where she will preside 
over a separate court for the trial of young women and girls indicted 
-for minor offences.. Miss. Bartelme is a lav yer of some years’ 
. standing, who has already served as ‘public Guardian’ of Cook 
County, in which Chicago is situated. The other appointment, that 
of Miss. Clara Jess, who is now Recorder of Daly City, California, is 
of especial interest: “Miss. Jess is not only the first woman magistrate 
in California, where the Recorder exercises judiciary powers and 
presides over the police court, but she is the first woman in the state 
to unite a couple in matrimony, such a ceremony inaugurating her 


official duties—The Law Journal. + 
f b A e 


. * 


“ Alienating | Criminal Classes.—In the Court of Criminal 
Appeal on Monday Mr,St. John Macdonald, in asking the Court to 
allow a pfisoner’s sentence to run from the date of the conviction, 
remarked that it was not the prisoner’s fault that his appeal had not 
been heard before, but the fault of the Government in not appointing 
more judges. (Laughter.) Mr. Justice Darling: It is nothing to 
us if the Government choose to alienate the criminal” classes. 
(Laughter.) ‘How would you remedy it 2’ asked Mr. Justice 
Channell. ‘Oh, many of us would: like to be made Judges,’ was 
counsel’s retort.—I/bid. ef es ` 


Che-dDadvas Law. Journal. 
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gp aa IDEA OF BAIL. 


In making. an application for bail under. Chapter XXXIX of the 
Code of Criminal.Procedure, very few péople have now reason to 
remember that originally it was a case of real bailment of the accused. 
into the custody of the bailes, and that the “bail” or bailee under- _ 
took to surrender the person committed. to his custody and the 
condition in the ‘ bail-piece’ was that in certain events- on the failure. 
of the bail to render his principal he would incur certain penalty in; 
a sum certain. The original idea was fo constitute the bail the, . 
gaoler or keeper of the person handed over into his contro; .. ; 

Blackstone, describing. the ordinary gaolers as a ‘merciless race: 
of men, and, by being conversant in scenes of misery steeled.. against 
any tender sensation (IV-309). speaks of bail as a delivery or bailment: 
of a person to-his sureties upon their giving sufficient security for his: 
appearance ;. he being supposed to continue in their friendly cusiodyi 
“instead of going to jail (111 290, IV, 296). 

“Thus, when the body of th debtor was committed to i bail 
and subsequently the debtor was convicted for felony and conse- 
quently got into the hands of the Sheriff, we fifid’ in 2 Strange 1217 
(Machaelmas Term 18 Geo. 11) that thé bail was allowed a writ of 
Habeas Corpus upon the Sheriff, so that the condition of’ the ‘bail: 
piece "as to delivery by the bail might be satisfied before the convict. 
was sent into transportation. Fowlery. Dunn + was a similar case. 
There the convict was acutally on board a ship in the River Thames, ° 
and Lord Mansfield, having regard to the obvious inconvenience of 
granting a writ,—refused to grant the.motion, remasking if the prayer 
was granted at that stage a bail as well might pray for a writ to bring 
up the convict even after actual transportation, for the King’s writ 
will run into the Colonies. In Trinder v. Shirley? where the prin- 
cipal attained the dignity of a peer of the realm, it was held that as a 
peer he could no longer. be kept in the custody of his bail, and there- * 
fore the bail was altogether discharged from his liability to render: 
the principal or to pay down the penalty named: in the ‘batl-piece.’ 
Similarly when, the principal became privileged by being elected a 
1. (1767) 4 Burrows 2034. _ 2 (1778) 1 Douglas 45. 


| 
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Member of Parliament, the bail was held entitled to have an exo- 
neretur entered on the ‘bail-piece, (Langridge v. Flood, 1 Tidd’s 
Practice 293 ; Phillips v. Wellesly, 1 D. P. C. 9.) 
ft is even said that a special bail in tlle superior Court is 
entitled at any time to take the principal int his actual physical. 
custody with a view to surrender him in orderffp obtain a dischérge 
on the ‘ bail-piece’ Rex. v. Hughes, and erson may lawfully. 
assist æ bail in capturing his principal and that a pérson so assisting 
does not incur any liability even though the ‘bail does not continue 
present Pywell v. Stow.? In 2 H. B. 120 a bail was held justified in 
breaking and entering into the house of a third party in which the prin- 
cipal was residing in order to seek for him with a veiw to surrendering ` 
him; and to support the plea of justification, it was not even neces- 
sary to aver, that the principal was actually in the house at the time. 
In Ex-parte Gibbons? Lord Chancellor Hardwicke said that in 
. the Court of King’s Bench the ordinary bail-piece is, such a one 
defendant, traditur inballium super cepi corpus &c., sp that in the 
constant language of that Court the bail are his gaolers, and it is 
upon this notion the bail-have an authority to take the principal, and 
he may be arrested on a Sunday, for as he is only at liberty by the 
permission and indulgence of the bail, they may take him up at any 
time. To the Attorney-General’s argument that it is contrary to the 
rules of Common law that a witness attending a Court skould be 
arrested on his way thereto, Lord Hardwicke said that he has never? 
known that a bail’s taking the principal while on his way to a Court 
of Justice has.ever been treated as a contempt of Court. ' l 

That the questiott of release on bail was really treated as one 
of bailment*in the moden sense, is further apparent from the 
fact that in Merrick v. Vaucher 4 where the principal was sent 
out of the kingdom under the Alien Bill 33 Geo. III, C. 4 so 
that it was impossible for bail to surrender his principal, the question 
as to the liability of the bail is treated to rest on the principle on which 
of the two innocent persons the loss should fall, the plaintiff or the 
bail; and Lord Kenyon decided that the bail to whom no fault or 
neglect whatever is imputable ought not to suffer. 

Blackstone, in a foot note at p. 292 of Vol. IIP quoting from 
Tidd’s Practice, says “ Mr. Tidd. to whom I hawe been so much 
indebted observes that it is curious that the changes which the law 
of arrest have undergone at different periods. Anciently, as no 
capias lay, an arrest was not allowed except in actions of trespass 
vi et armis ; afterwards an arrest was introduced with the chpias i in 





Ë ` (1828) 3 3 C. and p 373. - 2. (1811) le .Taunjon 425. 
3. (1747) 1 A. and K. 238. 4, yan 6 T. R. 50. 
e 
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other actions; and now an arrest cannot behad in thegonly action 
wherein it was formerly allowed.” If¢he law of arrest had under- 
gone such radical change in the days of Blackstone the fundamental 
conception underlying:bail has in modern practice gone through more 
curious changes. In Jawkins Crown Law (Book II. Ch. XV) bail 
is @escribed as the “ jenefit of Replevin” (Sec. 20) thus implying 
that the accused wa completely under the control of his bail, and 
when the accused is thus delivered to his friend, the latter executed 
bonds either in a certain sum or Body for Body, or both ways. But 
it is added in Sec. 40 that such a recognizance, Body for Body, does 
not make the bail liable to the same punishment with the prisoner, 
but only to be fined &c. Hawkins opens his chapter on bail with 
these pregnant remarks. 


Sec. 2. The words Bail and Mainprize are often used promis- 
cuously, and they both agree in this, that they signify the saving 
aman from the Common Gaol by his friends undertaking for his 
appearance,® c., and the chief difference between them is this, 
that a man’s mainpernors are barely his sureties, and cannot 
imprison him themselves to secure his appearance ; buta man’s 
buil, are looked upon as his Gaolers of his own chusing, who if they 
suspect him, may either detain him themselves, and compel him 
to appear according to the condition of the recognizance, or may 
bring him beforea Justice of Peace, by whom he may be committed 
unless he find new sureties. 


In modern practice the idza of bail has under gone such a radi-ẹ 
cal change that very little of the notion of bailfment remains except 
the word itself, and the modern bail mean§ practically the same as 
‘Mainprize’ as explained by Hawkins in the passage set forth above 
The accused enlarged on bail is no longer ina state of semi-servi- 
tude under the custody of his sureties, and no longer occupies a 
statioa similar to that of a manicipium ora negian debtor in 
Roman Law. In the middle of the 19th century, the notion of the 
sanctity of personal liberty had undergone such rapid development 
in England that imprisonment for civil debt was practically abolish- 
ed by 32 and $3 Vic. C. 62, and we finda corresponding change 
in the idea of baij in criminal cases. The accused person who is 
presumed to be innocent till convicted is now “ enlarged” on bail. 
The bail bond stipulates only for his personal appearance on speci- ` 
fied ocsasions. The sureties have no longer the power to arrest him 
nor are they under any liability to surrender him personally. The 
only condition i in a modern bail-bond is that if the principal while at 
large makes default in appearing, then the sureties forfeit the whole 
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. ora part of the sumof money specified in the bond, ba they: have no 


longer to answer Bedy for Body. 


“A corresponding change we see in the fidan Statute Law 
Under: Madras Regulation X of 1816 (sée Appendix, Form No. 3.). 
the condition of'a bail-bond was that the surety shall produce: the 
accused at the time and place stated, and under Section 157 of fhe. 
1861 Code of Criminal Procedure (Act XXV.of 1861) itis enacted 
“the strety or sureties shall bind himself-or themsel¥es under a spe- 
cial penalty to produce the person accused before the Magistrate on 
or before a fixed day, to answer the complaint.” 


Here the notion that the ‘Sune is the keeper of, the person 
handed over to his custody still lingers though the form of bail-bond 
prescribed by the same. Code is the form then newly adopted in 
English Practice. But gradually the idea that an accused person 
is held to bail disappears altogether from the 1872 Code and is 
replaced by the expression. that a man is ‘enlarged on bail’; and the 
condition in the bail-bond prescribed by Sec. 499 of the Bresent Code 
is that the accused shall attend ‘at the time and place méntioned in 
the bond, The old idea of bailment or handing over has altogether’ 
vanished, and under Sec, 500, Criminal Procedure ‘Code when the 
bond is executed the accused is released or ‘set at. liberty from 
custody. . Whenever the Court finds the sureties to be insufficient, 
it is the Court that has to take steps to rearrest the accused but it, 
has no power, as of old, to call upon the sureties to surrender their 
principal. Again under Sec. 502, Criminal Procedure Code the 
Surety desires to have a discharge, he has to apply to the Magistrate 
fo issue a warrant to arrestẹthe principal. The surety is absolutely 
helpless in the matter without the process of the Court and has ‘no 
manner of personal control ‘over’ his principal. Though a surety 
for good behaviour or for Keeping the peace under Chapter VIII 
of the Code is supposed to exercise a certain amount of personal 
influence over his principal (see Criminal Procedure Code Secs- 
112 and 122), yet a surety under Chapter XXXIX is not expec- 
ted to’ exercise “any manner of personal control over his princi- 
‘pal. “If the surety proves himself fo be solvent to the „extent of the 
sum named in the bond, the Magistrate is bound to accept him and 
thé only condition of the surety’s bond (See Form XLII, Sch.-V) 

e is that on the principal’s making default, in appearance at the time 
and place specified in the’ bond the surety shall forfeit the whole, or 
any part of the sim named therein, if the court, in the exercise of 

a sound discretion, decides to. enforce the bond. 


nee 8) SWAMDADHAN, 
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MARRIAGE IN HINDU LAW.’ | ‘ 
BEING A CRITICISM OF BASU’S CIVIL MARRIAGE BILL.* sf 


5 : ‘ CONTINUED FROM PAGE 54. . 


“Mr. E. Thurston, late of the Madras Museum, published a 
Bulletin in 1896, containing among other things comparative anthro- 
metrical data for the Brahmans, Kammalans so 
Pallis and Pariahs, residing in the Madras *town. 
The-.data for the Brahmans were obtained by 
taking measurments on forty adult males of the poorer classes, some 
of them so dark that Mr. Thurston said he would be sorry to acknow- 
ledge common Aryanhood with them. ` I suppose the poorer classes 
were chosen by Mr. Thurston in order to give the Kammalans, Pallis | 
and Pariahs a chance in the comparison. The individuals selected 
among the Brahmans were from the following occupation :—Agri- 
culture, Clerk, Guru, Mendicant and Schoolmaster, and the average 
nasal index arrived at was 76.7 against 71 or 72 arrived at by Sir 
H. Risley for his assumed typical Aryan—Jat and Rajput. Sir H. 
Risely has: reproduced 76°7 in his Census Report of 1901, as the 
average nasal index of the poorer Brahmans of the town of Madras 
but even he hesitates to accept it as it has probably been affected 
by the inclusion in the group of some tribal “ priests who obtained 
recogniti8n as Brahmans when their votaries _insensibly became 
“Hindus.” He could not help doubting the correctness of Mr. Thrus- 
ton’s figures as these led to.the absurdity that the indigenous tribes 
had finer noses than the immigrant Brahman, The average of 76°55 
given for Patter Brahman in the above Census Report was also. 
furnished by Mr. Thurston ; .I do not know whether any selection 
was made by him in this case also. The above appear to be the 
only materials on whicn the above writer and others base their specu- 
lations on South Indian Brahmans. Mr. Thurston’s- data are 
obviously and clearly not typical. ; 


Thurston’s Statis-* 
tics. 


“There is very little doubt,” says the writer referrred to above 
“that the majority of the Brahmans, at least in°Southern India, 
e represent the priestly classes among races long 
Very few thread- - ago assimilated by Hinduism.” The only authority 
wearing priests in 
Southern India. efor this statement in regard to Southern India is, 
‘so far as I am aware, the above remark about. e 
tribal priests. Everything that we know of the Malabar and the 
Tamil country is in direct contradiction of the statement. The 


Brahmans of Southern India formerly considered the-other castes as 





an * Reprinted with modifications from the Indian Review for October, 1911... 
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aliens to Higduism and it is only recently’ that many non-Brahman 
castes of the South have come to be regarded as Sudras ; this is the 
explanation why even the sight of a non-Brahman pollutes food here, 
while it is otherwise in the Deccan and Nothern India. The Ila ya- 
thus are a small thread-wearing community in Malabar who 
ofliciate as priests to the Nayars, but their Makkattayam systene of 
inheritance shows thera to be immigrants, and their Gosha system 
showsethem to be late immigrants, into Malabar. Theel/a yathus, who 
by the way are not Brahmans, could not therefore have been the 
original tribal priests of the Nayars and there is apparently no other 
thread wearing caste in Malabar who act as tribal priests. In the 
Tamil country it is considered degrading to Brahmans to officiate as 
priests to non-Brahmans or to accept gifts from them, and the 
poeple who do so officiate are generally Adisaivas and Telugu 
Brahmans, The Telugu Brahmans are very recent immigrants and 
could not have been tribal priests of Tamil castes. The Adisaivas 
are asmall community of temple priests called also Gurukkal, and 
are not associated with by the other Brahmans; it is not known if 
these are the tribal priests referred to, but the tradition is that they 
came from the north in the early centuries of the Christian era. It 
is understood that in recent years some Tamil Brahmans who are not 
Adisaivas go to Sudra houses on religious occasions but their number 
is very limited. The statement quoted above of the writgr in the 
Contemporary Review is thus unsupported by facts or by authority» 


Again, it is insinuated by the writer that the Brahmans though 
reputed to ‘be foremgst in intellectual capacity are sadly wanting in 
E character and moral courage, and would therefore 
Brahmans not greatly improve by a cross with castes which are 
wanting in moral 5 , 
Courage, physically strenuous and possess high moral 
stamina. It is well known that since the times of 
the Upanishads the Brahmans have never set store by merely 
physical qualities and have devoted their entire attention to the 
cultivation of their spiritual and intellectual side, but it will bea 
great mistake to suppose that they are, in consequence, physically 
less strenuous than other castes. One material factos that goes to 
undermine the physique of the Indian is the periodical famine during 
which the population has to live on insufficient® food for months 
° e together and this weakens the system beyond the limits of perfect 
recovery; the Brahmans who in times past were never left in want 
have been free from the effects of these periodical visitations, and 
one of Mr. Thurston’s bulletins shows that the Brahmans compare 
well -with the other castes in regard to weight aid. stature, The 
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insinuation tnat the Brahmans are wanting in morad courage is 
indeed surprising for many of the greatest reformers have been 
Brahmans both in ancient and modern India. General sweep- 
ing remarks in regard to whole communities based on pérso- 
nal dislikes or insufficient information often prove false— 
as, “for instance, the opinion of Macaulay in regard to the 
Bengalees. The writer who belongs to the West Coast is pos- 
sibly misled bythe peculiar circumstances prevailing in Malabar, 
The Nambudiris who, be it remembered, entered Malabar as 
conquerors, have peculiar: marriage laws under which all but the 
eldest son must take to lower caste consorts. The virility and the 
intellectual acumen of the race as expressed in its jun ior members 
are thus transmitted to the Sudra caste, the members of which have, 
in consequence, taken greater advantage of the educational facilities 
offered by Government than the corresponding castes on the East 
Coast ; and some of them are thought capable of holding their own 
with the best of the Brahmans. But this is an exceptional case and 
‘is altogether insufficient to support a general theory. 


This question of ethnology add anthropology has been entered 
into at some legth here because it has furnished the main argument 
R by which the extremist reformers have attempted 
o grounds for > : ; 
a pagi at o psy ced 
; i : argues in effec 
Bae Baba that the South Indian Brahmans w not, as a 
rule, racially distinct from the surrounding Dravidian races and that 
they should again merge into these races now that there is no neces: e 
sity to have a separate priestly class. The Brahmans do not deny 
that their ancient Rishis at times married non-Aryan wives; to this 
extent and to the extent to which the Smritis allowed inter-caste mar- 
riage in the past there is foreign blood in the Brahman and in the 
` higher castes. But, so far as can be judged with the evidence available 
there is absolutely no ground for doubting that the South Indian Brah- 
mans—such of them at least as are not hereditary priests to Sudras 
—are of Aryan descent. 


An anciest Sanskrit writer, the high authority Patanjali, has 
stated that the Brahmans are distinguished from the other castes by 
their white or whitish yellow colour; this shows 
| Brahmans not that the class was racially distinct from the rest 
confined to Sacer- . . : 

dotal functions. of the population; and Greek writers of and since 
. the time of Alexander the Great have placed it 

beyond doubt that the Brahmans were always born and never made . 


They were the fepositaries of learning, sacred and secular ; but 
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°  Megasthenegdistinctly states that they could follow professions other - 
than sacerdotal. And we learnéhat in his voyage to the coast down the 
Indus, Alexander came across a city and colony of Brahmans—called . 
Brafmanabad ; the Brahman inhabitants of. this city could not. aJl 
have been. priests. We learn from history that the” Brahmans have © 
been advisers and counsellors, messengers and officers of Kings Sand 
that they have not hesitated to bear arms when necessary—like 
Dron and: Parasuraama of the epic period and the *Nambudiris and 
Mahratta Brahmans of modern history. In the Telugu country the 
whole of the Niyogi: section of Brahmans” have been following now 
for - several centuries secular occupations as advisers, generals and 
officers of Indian Kings -and of the British Government. Thè same 
has been the case in the Tamil country where members of the same 
family follow secular or religious pursuits as suits convenience. Sir 
H. Risley thinks (‘People of India,’ p. 250) that the occupations 
followed by the Brahmans were as diverse in the time of Manu 
as: they are now. Inall cases of - Brahmans secularly ergaged : 
a ritual is prescribed which is shorter and less engrossing 
than that adopted by the Brahmans whose whole time is spent in 
devotion and study. These facts in the history of the Brahman caste 
are emphesized here because thay completely disprove the astounding 
statements made in in-the article referred so above in thet Con- 
temporary Review,” August 1911 that since the adveat of the 
British Government in India “the Brahmans have had to face: thé 
humiliation of seeing the other classes taking possession of fields from. 
Which their-religion jealously excluded them” and “ yearned to follow 
professions and acceSt Government service ;” and “the very occup- 
ations which» they, now beban. to embrace would have rendered them 
_ outcastes in ancient: “Hindu Society.” Everybody knows that it was 
the Brahmans who: iwere the first to follow the learned professions in 
the British regime : and to enter State service; it was the same in 
ancient India, Putanic. India and modern pre- British India. If the 
Brahman caste was originally an occupational one the consequences 
imagined by the writer would have followed. But, the caste was 


racial in its inception and has always remained so. 
f 9 . 0 


THE ARGUMENT IN THE ARTICLES IN THE CONTEMPORARY . 
i - REVIEW. i 


-1 -The case for reform as stated in the articles in the Contemporary 
Review for August and September 1911 may be considered. here’. 
The-articles are so full of false sociology, perverse readings 6f history 
and envenomed attacks’ ‘on particular classes of society, that it. is 
impossible to deal. adequately with them in this. connexion. 
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The main argument is that under the present -igdividualistic 
regime which allows every. person to pursue any calling at pleasure 
_ it is no more necessary to divide the population. into separate com- 
` partments, and that the time has come. to abolish the caste, system. 
The writer therefore thinks that the restrictions on marriages where, 
suck restrictions are due to the supposed religious inferiority of some 
of the castes must-be removed. This proceeds on the assumption 
that ‘caste is oceupational, As has alreday been pointed owt the 
‘ Brahman caste was racial in origin, and to this has now been added 
intellectual : and spiritual development, the result of a continuous 
cultivation, for twenty-five centuries which of itself. is sufficient to 
induce a cleavage evenin a homogeneous community. The Brahmans 
may desire to keep their stock pure without assigning any religious 
inferiority to the other castes. This is a legitimate desire and the 
_right is claimed and exercised by Europeans settled in Africa dnd 
“America. Does the radical-reformer deny it to the Brahman ?. The 
individualistig regime has been in existence now for many centuries 
in all GO ADA ; 
Some of the other proposals in the shove articles are ‘equally 
objectionable. 
. (1) Prohibition of Polygamy. —It has already been’ “pointed 
out that polyg amy is.a necessary consequence of the system of 
hypergamous unions’ prevalent in Malabar, and it will be presently 
pointed out that if Mf. Basu’s Bill becomes law, polygamy must 
become common among Brahmans. The proposal. to prohibit 
polygamy while legalising inter-caste marriages illustrates how 
radical reformers do not stop to consider the effect of their proposals: 
on:the complicated structure of society. ° . . 


Nn (2). - The right of excommunication should not be recognized 
by Civil Courts.-How else can an sa A community keep 
itself.. pure? 


(3). The marriage of girls below a certain age, should be 
declared illegal. The Jats are a warlike; turbulent race in the north- 
west of India who number over four millions, and the unrest ‘caused 
among them. not many years ago by an injudicious agrarian legisla- 
tion occasioned” much anxiety to the Government of India which had 

„ultimately to yeto the legislation. When it is remembered that the 
Jats in many places marry their girls between five and eight years of 
age one can realize what dangerous guides these extremist reformers 
are in legislative and administrative matters. 


“2+. R. SWAMINATHA ATYAR, B.A. 
: t _(Concluded.): 


NG 
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e NOTES OF INDIAN CASES. 


Chunni Lal v. Sita Ram.—I, L. R. 34 A. 8.—We can: 
hardly understand th2 decision in this case. The last owner died 
leaving a widow who succeeded to the estate. Prior to her death 
she ‘adopted the defendant and after her death the -adopted son 
obtained matation of registry in his namə. Within 12 years from 
the date of the death of the widow but after the expiry of six years 
from the date of adoption the plaintift who claimed to be the next 
heir to the husband on the death of the widow sued for possession . 
on the ground that the adoption was invalid. He incidentally 
prayed for a declaration that the adoption was invalid. The Courts 
below held that he was entitled to possession on the ground that the 
adoption was invalid and gave him a decree for possession although 
they held that he was not entitled to.the declaration as the suit was 
. brought’ more than six years after. He did not appeal from the 
refusal to give him a declaration while the defendant appealed on 
the ground that the plaintiff being precluded from.gettimg a declara- 
tion he was not entitled to possession. After the decision of the Privy 
_Council in Thakur Tirbuwan Bahadur Singh v. Rajah Rameshar 
Baksh Singh,+ one would have thought the question unarguable. See 
also Velaga Mangamma v.Veerayya,? Karnam Rama Rao v. Ven- 
kobz Row’, Even before the decision of the Privy Council in Thakur 
Tirbuwan Singh’s case’ the trend of decisions in Allahabad*have been 
to the effect that articles 118 and 119 of ‘the Limitation Act do not 
apply to a suit for possession- See Lali v. Muntidas,+ and Chandania 
ev. Salig Ram,” where all the cases are collected. The learned Judges 
in the case under notice seem to distinguish those cases on the ground 
that in non of them was there a dismissal of suit for a declaration 
of the invalidity of adoption as in the case before them; but we 
however fail to see how this can form any real distinction. A suit for 
. declaration may be barred under article 118 or 119 after the lapse of 
six years and a suit for such declaration brought after that period 
will be dismissed on that ground but if the suit is for possession of 
immoveable preperty the rule as to six years will not apply.and 
such a suit cannot be held barred, because a suit for declaration is 
barred or has been dismissed as barred. In a case where the plain- 
tiff entitled for possession sues for possession heswill be entitled to 
possession if he has brought the suit within twelve years notwith- 
standing that if he brought a suit for declaration his suit may be 
dismissed. Here in this case the plaintiff was entitled to possession 
1. (1906) I. L. R. 28 A. 727 (P.C.) 2. (1907) I. L. R. 30 M. 308, 


3. (1907) 17 M. L. J. 28. 4 (1901) LL. R. 24A. 195. 
5, (1903) I. L. R. 26 A. 40. 
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within 12 years from the widow’s death and the fact thatehe was held 
not entitled to a declaration which itself we think could hardly be 
sustainable[ Cf. Deokali Koer v. Kedar Nath, | could not bar his claim 
for possession. We fail see why the plaintiff should avoid the adop- 
tion or sue to set aside the. adoption before suing to recover posses- 
‘sion. We are glad that the recent decision of the Judicial Committee 
in Muhammad Umarkhan v. Muhammad Niaguddin Khan?, has 
removed any dofbts that may have existed as to the scope ef the 
decision in Thakur Tirbhuwan Bahadur Singh v. Rajah Rame- 
shar Baksh Singh.3 . 


Mohsin Ali v. Masum Ali—I. L. R. 34 A. 20. We have no 
doubt that the decision in this case as to the construction of the 
proviso enactéd in Cl. 2 of S. 48 C. P. C. viz., that the bar to execu- 
tion is removed for a further period of twelve years from the time 
when th2 judgment debtor prevented the execution by fraud or force is 
correct. A similar view has been taken by Mr. Justice Sundara Aiyar 
in Abdul Kadir y. Shaiva Rowthar.* The other questions raised and 
decided in the Madras case will be discussed later on. ~ 


Rangam Lal v. Jhandu.—l. L. R. 34A. 32. There has been 
some misapprehension among judges and others that the effect of 
order XLI. r. 33 is to give unfettered powers to appellate Courts and 
sin the exercise of such powers Courts are untrammelled by the provi- 
sions of the Limitation Act and the other provisions of the Legis- 
lature. We think the decision in this case gives a considerable 


quietus to any such apprehensions. The decision of the Court of® 


Appeal in Attorney-General v. Simpson,% is a further illustration of 
the class of cases coming under the scope of the rule. 





Jit Singh v. Maharaj Singh. I. L.R. 34 A. 57. The 
Judgment in this case though short is of considerable importance. 
It was decided in this case that it was not usual to allow a point 
to be raised before the Privy Council when the same was not raised 
before the lower court and when there was no discugsion there. The 
point that was sought to be raised wasa pure question of law 
arising upon the pleadings. If such a point was not ‘allowed to be 
raised for the first time before the Judicial Committee it will be a 
question whether the High Court in Second Appeal could allow such 
questions to be raised before them. The practice hitherto has been to 
allow questions to be raised in second appeal if the samé are pure ques- 





1. (1912) L L. R. 39 C. 704. 2. (1911) 22 M. L. J. 240. 
3. (1908) I. L.eR. 28 A. 727 (P.C.) 4. (1911) 22 M. L. J. atp. 39. 
5, (1901) 2 Ch. D, 67. 
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tions of lawealthough it must be admitted that there is not any uniform 
course of decisions even on “his question of practice, In an earlier 
case Gajapathi Radhika v. Vasudev Santa Singan! before the 
Privy Council some distinction is apparently drawn between the prac- 
tice of the Judicial Committee and other appellate courts. In that 
case the Judicial Committee observed: “Mr. Mayne has tirged 
that the question he submitted is one of pure law, which he says this 
committee may decide upon the facts found by the courts below. 
No doubt there-are cases in which the court of appeal will entertain 
questions of law not argued below, but which are raised by the facts 
stated in the pleadings. It is impossible to lay down any precise 
rule for such cases. But Mr. Mayne could not, after time for search, 
find any case in which this committee had allowed a plaintiff to 
rest his appeal upon an alleged theory never presented to the courts 
below and rested on a state of facts inconsistent with the facts on 
which he had previously rested his case.” They then referred to the 
Judgment of the Judicial Committee in Sreemutiy Dosgee v. Ranee 
Lalunmonee? and state that_it would be difficult to say that the ` 
question was one of pure law not involving questions of fact to be 
ascertained, that even if it was a question of law it was a guestion 
of law peculiar.to the province from which the appeal came for 
which they should have the assistance of the Indian Courts, that 
although the appellant might have an amendment if an pplication 
had been made to the High Court she should not have such indulgence 
under the circumstances from the Judicial Committee. We do not 
think it was intended by the Judicial Committee by the decision of 
the case under notice to depart from thə principles laid down by 
them in thé earlier cases. 





Emperor v. Naushe Ali Khan. I.L.R.34 A. 89. We 
think that the principle applied by Mr. Justice Chamier in this case 
is the only correct conclusion to be arrived at upon the construction 
of the definition of theft under the Indian Penal Code. Under the 
Code it is not necessary that there should be any intention on the 
part of the taker to deprive the owner of the property permanently or 
that there should be any intention on the part of the taker to appro- 
priate the property to his own use. That might be necessary to 
constitute the offence of larceny under the English Common Law. 
All that is necessary under the code however is that there should be 
a dishonest intention ie., intention to cause wrongful gain to one 

- person or wrongful loss to another. When therefore the property 
ves taken or snatched away in order to get the boy from whom it 


1. (1892) LL. R. 15 M. £03 (P. C.) 2. -(1868) 12. M. I. A. 470, 
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was snatched with the object of taking him to his home. to commit 
an unnatural offence upon him, the effence of theft was committed 
under the code. l 

—_— e 
Emperor v. Abdul Wahid Khan.—I. L. R. 34 A. 93. We 
cafinot agree with the decision of the learned Judge in this case that 
the evidence is inadmissible. Evidence of other but similar acts 
will not be adrfiissible’ to prove the truth of the act with which a 
person is charged but will be admissible to show when the act charged 
in the indictment is proved that tha act was done dishonestly. If the 
lower Court had admitted the evidence of similar acts fòr establishing 
the truth of the offence charged then the decision in the case would. be 
right. A reference is made to the decision of the Calcutta Court in 
Empress v. M. J. Vyapoory Mudaliar.. It will be found that 
the Judgment of Mr. Justice Mitter ia that case proceeds upon a 
difterent line of reasoning than that of Garth C.J.Garth C.J. apparently 
held that evjdence of similar acts of bribery was not at all admissi- 
ble but that was not the view adopted by Mr. Justice Mitter. ‘The 
view of Mr. Justice Mitter is in accordance with the decision of the 
other Courts and those of the Judicial Committee and the recent 
decisions of Fnglish Courts. See R. v. Parbhudas,? R. v. Fakirappa,? 
R. v. Vajiram,* Mathen v. Attorney-General’ and R. v. Bonds. 


e 


Abdulla v. Ramlal, —I.L.R. 34 A. 129. In this case the learned 
Judges make a distinction between gifts and other alienations. We do 
not think that the principle laid down by the Privy Council in the cas@ 
of Bajrangi Singh v. Manokarnika Raksh’ Singh.” justify any 
such distinction. The learned Judges refer toa previous decision of 
the Allahabad Court in Bakhtawsr v. Bhagwana,® which held 
that the decision of the Privy Councilin Bajrangi Singh v. Mano- 
- karnika Baksh Singh" applied only to transfers for consideration and 
did not apply to a case of gift. The learned Judges in Bakhtawar’s 
case® seem to think that the rule in Ramphal Rai v. Tulakuari® has 
not been overruled but has been left untouched by the Judicial 
Committee. We do not think that the learned judges are right in 
this view. After stating that the principle as regards widow’s 
powers to alienate her husband’s estate was that laid down by the 
Judicial Committee in Collector of Masiulipatam v. Cvay Venkata. 
Narayanappa?° [viz.“ For religious or charitable purposes or those 





1. (1881) I. L. R. 6 C. 655. 2. (1874) 11 Bom, H. C. 90. 

3. TE L L. R. 15 B. £02. * 4 (1892) I. L. R. 16 B. 414. 

5. (1894 i7, 6. (1906) 2 K. B. 359. 

7. 907) 1 “Tek. 30 A. 1 8. (1910) I. L. R. 32 A. 176. 

9. (1883) I. L. R. 6 A. 116. 10. (1861) 8. M LA. 529 at p. 551. 
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which are sipposed to conduce to the spiritual. P of her hus- 
band, she hasa larger power of disposition thay that which she 
possesses for purely worldly purposes. To support an alienation for 
the’¢ast she must show necessity. Oa the other hand it may be 
taken as established that an. alienation by her which would not 
otherwise bz legitimate may become so if made with the consent 
of her husband's kindred,” | and after stating that upon the practical 
application of the principle there was a difference bf opinion in the 
- Indian Courts’ they refer again to the view taken by the Allahabad 
Court and state: “The High Court of Allahabad, indeed does not 
“recognise the validity of surrenders in favour, or alienations with the 
consent of presumptive reversioners, so as to defeat the title of the 
actual reversioners ‘at the time of the widow’s death. But this 
restriction is at variance with the principle itself, and is 
not in accordance with the practice in other parts of India in 
which the Mitakshara law prevails. Their Lordships have not 
been referred to any cases in the province of Oudh in which this res- 
triction has been acted upon; and though they would be unwilling 
to extend the widow’s power of alienation beyond its present limits 
they cannot adopt the further limitation which the Allahabad High 
Court has sought to establish”. From these’ passages it is clear that 
the principle laid down by the Allahabad High Court in Ramphal.Rai 
v. Tulakuari! has been expressly overruled by the Judicial Gemmittee 
and if this view is correct it must now be taken to be the settled law” 
as laid down by the Judicial Committee that surrenders in favour or 
eĉlienations with the consent of presumptive reversiouers are valid. No 
distinction need be dtawn between alienations for consideration and 
` alienations efor no consideration. In Ramphal Rai’s Case? no 
such distinction was drawn by the Allahabad High Court and 
„the decision did not proceed upon any such distinction. The decisions 
proceed upon a general principle which has not been accepted by the 
_ Privy Council. We think the sound principle is that laid down by the 
Madras High Court in the recent case of Venkatasubbier v. Chinna- 
santier.2 In the Bombay case referred to by the learned Judges the 
Bombay High Court held that the operation of the rule laid down 
in Bajrangi Singh’s case ‘ must ordinarily be limited to transfers 
for consideration, and cannot appropriately be extended to voluntary 
, transfers by way of gift, where there is no room for the theory of 
* legal necessity”. Referring to a prior decision of the same court in 
Vinayakh v. Govind? the learned Judges say that that is referred to 
with approval by the = Committee in Bajrangi Singh's case 





1, (1883) I. L. R. 6 A.1 2. (1911)®22 M. E. J. 488. 
, a *© 1909) 1 L. R. 24 B. 165. 
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That, however is not the strictly correct view to be jaken. The’ 
Judicial Committee say that on thg practical application of the 
general principle there has been difference of opinion in the Indian 
Courts and they refer to the various decisions. The principle appli- 
cable in that case was that an alienation made by a widow which 
wottld not otherwise be legitimate (as. not being made for necessity) 
might become so if made with the consent of her husband’s kindred. 
That is not based upon ary theory of legal necessity and in Viya yak 
v. Govind? it cannot be said that the learned Judges put the question 
of consent as evidence of necessity. However that may be there 
seems to be no justification for restricting the principle to transfers 
for consideration. In the Bombay case Pilu v. Balagi®. The aliena- 
tion was sought to be supported on the principle surrender or 
relinq:tishment but the Bombay Judges do not give effect to it on the 
ground that the surrender was only for part of an estate and not 
for the whole of it. Whether that can b2 supported and whether that 
view finds support from the Judicial Committee in Behari Lal v. 
Madho Lal* need not be considered. The question apparently arose in 
Kajah Dev v. Umed Singh, but the learned Judges state that no 
question of acceleration arose in that case on the ground that 
the donee was not the next reversioner. The donee here was 
the next reversioner absolutely entitled but however as the learned 
Judges sy that the question did not arise the matter must be left 
“there. 


Moss Steamship Company,Ltd., v. Whinney (1912): A. C. 254— 
Company—Appointment of receiver for “debenture holders—° 
Contract to carry goods at the instalce of receiver.—W hether 
- peceiver could create a lein on goods carried, for unpaid freights 
before appointment of receiver. | 
The plaintiff who was appointed as Receiver and manager of 
Ind Coope Company,Ltd.,in a debenture holder’s action, instructed the 
defendant Steamship Company by a letter written after his appoint- 
ment which he signed as Receiver and Manager, IndCoope Company: 
~ Ltd., to carry goods to his own address at a distant station under a 
bill of lading which somehow was drafted exactly in terms as before 
the plaintiffs’ appointments, viz., that the defendants (who were 
usually carrying the goods of Ind Coope Company, Ltd.) were to be 
paid not only the freight due for carrying the goods then but were to ° 
have a lien on the goods then carried for all previous unpaid 
freights.” The defendants who carried the goods under such a letter 


I, 1900) I. LR. 24 B. 165. 2. (1900) I. L. R. 25 B. 129, 
3, (1891) I L. R. 19 C. 236. 4 (i911) I. L. R. 34 A. 8 
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and bill of laging having’ claimed not only the freights, of the goods 
then carried but also a lien for freight unpaid due from the 
company before the appointment of the plaintiff as receiver, the 
plaiatiff paid thé whole amount under protest and claimed a refund jn ` 
the present action as regards the unpaid freights. 


-Held (Lords Shaw and Mersey dissenting) that the defendants 
were not entitled to the lien for freights due by the ¿company in’ as 
much “as plaintiff and not the company was both the shipper and the 
consignee and that notice of this fact was given to the defendants by 
the letter of instruction which the plaintiff signed as Receiver and 
Manager. f : 


-Held by Lord Atkinson on further ground that the plaintifi’s 
creation of a lien for amounts due by the company was beyond his 
powers as Receiver and Manager on behalf of debenture holders. 


Held by Lords Shaw and Merszy, that the plaintiff was entitled 

. to create the lien as the company did not cease exist anfl as regards 
` outsiders he was for all practical purposes the owner of the goods 
entitled to create a lien thereon under such terms as may seem’ to 

| him reasonable in the discharge of his duties. . 


Khoo Sit Hoh v Lim Thean Tong. [1912]: A. C. 323. %P. C) : 


Oral evidence—Opinion of trial Judge, weight to be given to— 
Duty of Appellate Court. oe oF 
e 


If in a case depending upon oral evidence there is clear perjury 

"on one side’ or the other, a Court of Appeal must of necessity be 
greatly influenced by the opinion of the trial Judge who sees the, 
demeanor of the witnesses and can estimate their intelligence, position 
and character, more especially when they bave to act upon. his notes 
of evidence which may not contain or may imperfectly contain points 
which have been elucidated to the Judge’s satisfaction at the trial either 
by his own question or by the explanations of Counsel ‘given in 
presence of parties, unless he has clearly failed to, take account 
of material circumstances or indisputable facts or has given credence 
to testimony which is substantially inconsistent in itself. Except in 
e . tare cases of such character, cases which are susceptible of being dealt 
with wholly by argument, a court of appeal will hesitate long before 
it disturbs the finding of a trial Judge based upon oral testimony, -~ , 


in ` 3 e . 
eee 
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In the matter of Taylor. [1912]: A. C. 346 (R. CJ) 

Barrister—Suspension of, for irregularities without fraud. 

A legal practitioner does not in the absence of any fraud 
commit a contempt of a civil court by procuring a warrant of afrest 
from a Criminal Court after the Civil Court has refused the same. 
However irregular the action might be, it is no forgery to substitute 
without any intention to defraud any body, the name of any witness 
bona fide required, for that of another in a subpoena issued ender 
the hand and seal of an officer of a court. 

Their Lordships of the Privy Council while confirming the 
fine of £ 20 imposed upon the Barrister by the Lower Court for his 
irregular conduct in substituting the-name held that neither the so- 
called contempt of court nor the substitution was in the absence 
of fraud any good ground for suspension or removal. 


Webster v. Botanquet. (1912): A. C. 394 (P. C.) 

Damages—Breach of Contract—Liquidated Damages or 
Penalty—Construction of Contract. 

A contract of dissolution of partnership provided among other 
things for payment of £ 500 as liquidated damages and not as a 
penalty in case of the breach of the any of covenants contained 
therein, some of which related to a right of pre-emption, as regards 


_ gales of certain goods by one of the partners, the defendant. The 


a te 


defendant having sold some large quantities to a stranger: 

Held in action claiming the £ 500 for breach of covenant, that 
the £ 500 was only liquidated damages and not a penalty. 

Per Cur :—Whatever be the expresgion used in the contract 
in describing the payments, the question must always be whether 
the construction (of liquidated damages) contended for renders 
the agreement unconscionable and extravagant and one which no 
court ought to allow to be enforced under the particular facts and 
circumstances of the case. You are to consider whether it is 
extravagant or exorbitant or unconscionable at the time when the 
stipulation is made that is to say, in regard to any possible amount 
of damages which may be conceived to have been within the con- 
templation of the parties when they made the contract. Whenever 
it is impossible to foresee the extent of the injury which might be 
sustained in case of breach and whenever the damages though very 


- real may be difficult of proof and the proof may entail considerable 
< expense courts have regarded the sums fixed as liquidated damages 


and not as a penalty if they are not unconscionable or extravagant. 
ká e 


74 THE MADRAS LAW JOURNAL. [VOL, XXIIL. 


e 
Dunne v. Byrne. (1912): A. C. 407 (P. C.) 
Will—Construction—Betuest. for “the good of religion? 
Void: f l : f 
Held that the following bequest was void as being indefinite 
and not being one “for religious purposes” and that therefore it 
was not a good charitable bequest. “I will and bequeath that: the 
residue of my estate should be handed to the Romay Catholic Arch- 
bishop of Brisbane.and his successors to be used and expended 
wholly or in part as such Archbishop may judge most conducive to 
the gocd of religion in this diocese.” nA , i 
_ Per Cur.—The existence of an overriding charitable intention - 
is not sufficient to supply the lack of certainty. A thing may be con- 
ducive or most conducive for the good of religion in a particular 
district without being charitable in the sense which the court attaches - 
to the word, indeed without being in itself in any sense religious, 
If the property might consistently with the will be applied “to other 


- than strictly, charitable purposes, the trust is too, indefinite for the 


court to execute. 


In re Robinson’s Settlement : Gant v. Hobbs. 
[1912] 1 Ch. 717. 


g" . . 
Illegalit y—Absence -of reference in pleading .by one of the 
defendants+Order XIX of 15, effect of—Covenant as trustec— 


A ‘Personal liability excluded. 


A transaction ‘Which is bad under the Money-Lender’s Act 
‘because the" lender had not registered himself is not only void but 


illegal as well and an action for money had and received is not main- 
tainable in respect of such a transaction. i i 


One of the defendants in the case had not pleaded that the 
transaction was bed under the act though the others had. It was 
argued that at least he could be made liable. But the court of appeal ‘ 
refused to give €ffect to this argument. The Master of the Rolls 
held that the transaction being illegal it was unnecessary to plead it. 
AsLindley, L. J. observed in Scott v, Brown, Doring, Menab & Co.t 
“No Court ought to enforce an illegal contract òr allow itself to be 


e made an instrument of enforcing obligations alleged to arise out of a 


contract or transaction which is illegal, if the illegality is duly brought 
to the notice cf the Court and if the person invoking the gid of the 


Court is himself implicated in the illegality. It matters not whether 
3 


1. (1892) 2 Q. B. 724, 
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the defendant has pleaded the illegality or whether he has not.” Apart 
from this, Fletcher Moulton, L. J. held that order XIX of 15 is only 
a rule “ meant to assist the administration of the judicial function of 
.the Court and not meant to introduce rigid technicalities which wuld 
militate “against full justice being done by the Court.......Where 
_ thefe is no wrong done and nobody is taken by surprise of put ata 
disadvantage thereby, it is perfectly open to the Court to grant an 
-amendment or t$ decline to enforce a strict obedience to these*rules, 
more especially in the case of rules to the bre ch of which no penalty 
is fixed.” +“ In this case, no formal waiver of the point would be 
binding because the transaction was illegal. But even in the case of 
any other defence, not putting it in the pleading is not a waiver 
although it does prevent the defendant from raising it unless the 
Court allows him to amend which it will do only if the raising of it 
would not be unfair ” or as Buckley; L. J. observed. “Not pleading 
in time leaves the party in mercy and the Court will deal with him 
as is just.” | 
A further point is noticed by Buckley, L. J. His.Lordship rely- 
ing upon Miner v. City of Glasgow Bank} and Gordon v. Campbell? 
holds that upon a covenant by trustee that they will make a payment 
as trustees and not personally their liability is limited to the trust 
estate. In this His Lordship differs from Warrington, J. who held 
that the kmitation was repugnant and void. 
e 


| Manks v. Whitely : [1912] 1 Ch. 735. - 


TEE š 
Merjer of charges-—Ignorance by Vendte of a second mort- 
gage—Effect of—Toulmin v. Steere, consBlered. 


This was a case in which the doctrine of merger of charges came 
under review before the Court of Appeal. The transactions were as 
follow. There was first a mortgage and then a second mortgage. The 
mortgagor and sold the land to a lady who procured the money 
to pay off the first mortgagee by promising to mortgage the land. 
The same solicitor acted for all the parties. The intended mortgagee 
paid the money to the solicitor and the solicitor paid it to the 
original’ thortg’gor. The first mortgagee was made to reconvey 
the land to the .mortgagor—then the. mortgagor to the lady, 
then the lady mortgaged the land to, the lender of the money. 
All this was arranged by 3 contemporaneous deeds.. All the 
parties except the vendor weré unaware of the second mortgage. 
On these» facts, the second mortgagee’s- contention was that there 
| was a merger of atlte first mortgage and.that he became the first 


1, (1879) 4 App. Cases 337. 2, (1892) 1 Bell, App. 428. 
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mortgagee. e Parker, J. held, that there was no such merger in 
(1911) 2 Ch. 448. The majority of the Court of Appeal, however, felt 
bound by Toulmin v. Steere} and held that there was a merger and the 
sec&nd mortgagee became the first. The Master of the Rolls states the 
general principles on this head of the law thus: When a mortgagee _ 
_Teceives a payment cf his debt the legal consequences vary accordirfg'to _ 
the situation of the parties and other circumstances. If the payer is a 
stranger and nothing more happens he stands in fhe place of the 
mortgagee and is equitably entitled to the debt and can claim to have 
a transfer of the mortgage. If the payer is himself the mortgagor, 
the debt cannot be kept alive by him against his own subsequent in- 
cumbrancer. The payment oft enures for the benefit of the -subse- 
quent incumbrancer. If the payer is tenant for life of the mortgaged 
estate, there is a presumption that he intends to keep the charge 
alive for his own benefit, whatever the form of the transaction may 
be. To rebut this presumption there must be clear evidence 
of actual intention to merge the charge for the bgnefit of the 
inheritance. If the payer is owner in fee of the mortgaged estate 
and the debt is not his own debt, the presumption is that he does 
not intend to keep the charge alive for his own benefit. To rebut this 
presumption there must be clear evidence of actual intention to keep 
it alive. If the owner of the equity of redemption ‘sells the 
estate with the concurrence of the mortgagee, the purchasew can keep 
the charge alive even though the owner could not. But according té 
Toulmin v. Steere) there is a presumption that the purchaser does not 
intend to keep it. His Lordship also held that the absence of notice 
of the second mortgage was rather an argument for than against 
merger. Buckley J. held*similarly. Fletcher Moulton, L. J. on the 
other hand was prepared on the facts to infer an intention on the: 
part of the lender to have for his mortgage land free of incumbrance 
—free of the second mortgage if such should exist, consequently 
an intention to keep the first mortgage alive. Even if the intention 
was not clear as it was for his benefit that the charge should be kept 
alive and there was no intention to make a gift in favour of the 
second mortgagee, he would uphold his right to stand in the shoes 
of the first mortgagee. He was of opinion also thét Toulmin v. 
Steere! was bad law and ought to be overruled. , 


In re Pyke: Burnstingl v. Burnstingl: [1912] I. Ch. 770. 
Covenant to rebair—Damages for breach—corpus or income. 
A testator died leaving-an estate subject to a lease with a cove- 
nant by the tenant to repair. The tenant failing tg repaiy, the trus- 
1, (1813) 3 Mer. 210, 
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tyes sued for damages and recovered £900. Question was whether 
this amount should go to persons entitled to the income of the testa- 
tor’s estate or formed part of the corpus of the residuary estate. 
Warrington J. held that the latter was the correct position and that 
the amount was subject to the trusts to which the corpus was 
subject. 


Public Wrustee v. Lawrence: [1912] 1 Ch. 789. 6 


-Conveyancing Act, S. 18 Cls. 11 and 14—Effect of —Mort- 
gage—Construction— Intention to the contrary.” 


A mortgage gave to the mortgagor in addition to the power 
given by the Conveyancing Act the power to lease for 1000 years 
provided the counterpart was duly delivered to the mortgagor within 
a month of its execution. Sec. 18, Sub-sec. 11 of the Conveyancing 
Act contains a similar provision as to delivery of counterpart in cases 
of leases authorised by the Act but says that the lessee need not see 
to its compléanee. Sub-sec. 14 provides that the further powers of 
leasing conferred by the deed shall be exercisable with all the like 
incidents, effects and consequences unless a contrary intention was 
expressed in the. mortgage deed. Held: that Sub-sec. 11 applied 
_ and the tenant was not bound to see that the counter part was deli- 
vered within a month. 

e 


Smith v. Macnally [1912]: 1 Ch. 816. 


Master and Servant—Person holding statutory position— 
Difference between—Ground of dismissal, muş exist. . 


There is a difference between the pofition of a servant who has 
contracted with his master that he shall not be dismissed except upon 
certain conditions and a person who is entitled to a statutory position 
which can be terminated only under specific conditions. In the 
former case, the servant is only entitled to damages if improperly 
dismissed while in the latter, the person entitled to the position 
and status can sue for injunction against the authgrity’s interfering 
with his perfoming thé duties in connection with his position or status. 
- When the autKority is authorised to dismiss for a particular ground, not 
only should they consider that there is a ground for dismissal but 
also there must in fact, be such a ground. 


In re Leeming : Turner v.Leeming: [1912] 1 Ch. 828. 
W#l—Legacy—A demption. é z 
A testator þad 10, 41. fully paid shares in a company between 
the date of the will and his death, the company went into liquidation 


‘Na 
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for the purpose of reconstruction and in lieu of the old shares, he was 
allotted at the rate of 2 five pound fully paid preference shares and 
4 five pound fully paid ordinary shares for every 4 pound share that 
hekad. Hel that the legatee of his ten shares got the shares allotted 


in stead and there was no ademption. 
e 


Rakusen v. Ellis, Munday and Clarke. [1912] 1 Ch. 831 (0. A. 


Solicitor and Client—Duty not to appear in a matter in which 
he is consultzd against his former client, if absolute. 


There is an absolute duty on the Solicitor not to disclose confi- 
dential communications made to him by his client: But there is no 
absolute rule that when a Solicitor has acted for a client in a particular 
matter he or his partners cannot act against that client in anything 
relating to that matter. There is no law that because a solicitor has 
acted for a person, he may not afterwards act against him in the 
same matter. The ruleis that where there is such a probability of 
mischief that the court feels that in its duty as holding the balance 
between the high standard of behaviour which it requires of its 
officers and the practical necessities of life it ought to interfere and 
say that a solicitor shall not act, the solicitor will be restrained from 
acting and not otherwise. 

In this case, the defendants were a firm of solicitors consisting 
of 2 members. ‘The plaintiff had consulted one of them with refer? 
ence to a contemplated action for his wrongful dismissal by a com- 
pany. The other partner was away at the time and altogether 
unaware of thé consfiltation. The plaintiff had his action instituted 
by another solicitor and fhe matter was referred to arbitration. The 
question was whether the plaintiff could restrain the other partner 
from appearing for the company. Warrington, J. held he could. But 
the Court of Appeal held he could not as there was no likelihood on 
the facts of the case of any mischief resulting to him by the defend- 
ants employing the other partner. 


In re Atkinson and Horsell’s Contract: [1912] 2Ch.1 (C. A. 


Vendor and Purchaser—Possessory title—under Statute o f 
Limitation of nature of—Title commencing with document, ro- 


e mised—If sufficient compliance. 


-A purchaser under a contract of sale can be compelled to take 
a title under the Statute of Limitation. The majority of the Court 
of Appeal held that he could be compelled to do 50 even when the 
contract says that the vendor is to give a title commencing with a 


A 
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certain instrument ;.the use of the previous history bejng to repel 
any suggestion of disability on the past of any person whose title is 
said to be extinguished under the Act. Fletcher Moultan, L. J., 
however was of opinion that when a party undertakes to make ®*out 
a particular form of title, one commencing under a particular docu- 
ment, it is not open to him to compel the purchaser to take a posses- 
sory title however good it might be under the law. 


Discussing the nature of title under the Statute, the Masfer of 
the Rolls says “the phrase “ statutory conveyance” is a loose meta- 
phorical term...... the true view is this, that whenever you find a 
person in possession of property, that possession is prima facie evi- 
dence of ownership in fee and that prima facie evidence become ab- 
solute when once you have extinguished the right of every other 
person to challenge it.” 


In re Counolly Brothers, Limited ; Wood v The Company: 


e- [1912] 2Ch. 25 (C. A.) 
Debenture holders—Priority—charge holder for money lent 
for purchase of land. 3 


A company issued debentures creating a floating charge upon 
their undertaking, one of the conditions being that they should 
not be # liberty to create any charge having priority over the 
“debentures. The company purchased some land, borrowing money 
for the purpose and promising to give the lender secutity upon the 
land purchased, The question was whether the charge of the lend- 6 
er had priority over that of the debenture sholdérs. Both Warring- 
ton J. and the Court of Appeal held he had. The substance of 
the transaction was that the company acquired only the equity of 
redemption and not the entire property free of the charge for the 
purchase money. 


Inre An application of R. J. Lea, Limited for Regis- 
tration of a Trade Mark : [1912] 2 Ch. 33 


` Trade Marks—Surname—not calculated to adapt or dis- 
tingutsh. 

A mere surname of an individual though it may be adapted to 
distinguish the gocds of all the persons taken collectively who bear 
that surname from the goods of other persons bearing a different 
surnames not adapted to distinguish the goods of the applicant from 
those of other persons within the meaning of the Trade Marks Act. 





~~ 
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i e Rudd v. Bowles: [1912] 2 Ch. 60. 


e Deed—Alteration of dåte by consent—Speaks from what 
date. 5 


In this case Neville, J. had to consider the eftect of an alteration 
in the date of execution of a lease deed by mutual consent and ¢hus 
states his Lordship his’ view of the law. “Such an alteration could not 
opergte to revest an estate which had already passed under the 
deed in its original form ; but I see no reason why such an alteration 
should not avail to define the intention of the parties in the first 
instance in amplification of the grant and I cannot but think that 
the lessor is estopped from shewing that the date inserted by himself 
is not the date from which the demise operated, so as to prevent any 
one claiming under the lease from relying upon the circumstances 
existing at the date which the lease bears” The circumstances exist- 
ing at the date of the original execution were not sufficient to raise 
an inference of implied grant of way; at the later date, they were 
perfectly clear and sufficient to raise the inference. fis Lordship 
held that the. circumstances existing at the later date might well 
be looked at for the purpose of determining the scope of the grant. 


Great General Railway Company v. Balby with—Hex- 
thospe Urbon Council: [1912] 2 Ch. 110. 


Dedication—Railway Company—Cannot dedicate a right of 
way across its lines. 


A Railway Compapy cannot grant to the public a per- 
petual right of way across its lines. What it cannot grant it cannot 
dedicate and no amount of user on the part of the public will give 
rise to a public right of way. 


Northern Assurance Company, Limited v. Farnham 
United Breweries, Limited : [1912] 2 Ch. 125. 


Modi fication, meaning of— Debenture—Conversjon o f redeem- 
able into irredeemable. 


Conversion of “ redeemable” debentures into “ irredeemable ones 

e is after all only a modification and cannot be questioned when effected 
“bya general meeting of the debenture holders who were authorised 
under the trust deed to sanction any modification of the rights of the 


debenture holders against the company. 
e . 


al 
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` The Director of Public Prosecution v. Blady : 
* [1912] 2 K. B. 89. ; . 


Criminal law—Evidence—Admissibility—-Prostitutione of 
wife—Living on earning of prostitution—Evidence of wife. 

“The evidence of a wife is not admissible against her -husband on 
the hearing of a charge against the husband of living on the earnings 
of prostitution 8f his wife contrary to the Vagrancy Act a the 
charge is not one affecting the liberty or person of the wife by force 
or fraud. 


Cantiere Meccanico Brindisino v. Janson. | ; 
[1912] 2 K. B. 112. i 


Insurance—Concealment of defect—dock-seaworthiness ad- 
mitted. 


‘ In this case the owners of a -floating dock insured it against loss 
on a voyage: The policy which insured the dock against all usual 
perils contained the term “seaworthiness admitted.” The dock 
was ina sound condition but to be seaworthy it required some 
strengthening. The owners thought that strengthening. was un- 
necessary and it was capable of being towed to its destination. Held 
(by Scrution, J.) that the underwriters, inasmuch as seaworthiness 
was admitted by the policy and the dock being a’floating dock and 
as such not an ordinary sea going vessel were put on, inquiry and 


the owners were not bound to disclose the absence of strengthening. 
e 


Poulton v. Kelsall: [1912] 2 K? B. 131 (C. A.) 
_Emplo yers—W orkman—Compensation—Special agreement— 
Strike. : 

A workman who was employed as a store-keeper acted as a carter 
during thé carters’ strike. The employers under a special contract 
agreed to be responsible for any injury that the carter might sus- 
tain. One day while returning home from work fe was passing 
through a magket not far from his employer’s premises and was 
seriously injured. Held that the employer would not be liable as 
the ‘accident did not*happen in the coarse of the employment though 
he would be liable under the special agreement. e ° 


a . Atherton inre: [1912] 2 K. B. 257. 


Bankruptcy—Debtor under arrest—Public examination— 
. - e s. > . 5 
Questions.tending to criminate—Practice—Bankruptcy Act. 


4 


— 
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_ Whereea debtor isin custody or under remand on a criminal 
charge he is bound to answer all questions at his public examination 
in bankruptcy touching his conduct, dealings and property as the 
Coit may put or allow to be put to him whether they tend fo ` 
criminate him or not. The scope of the enquiry may extend to all 
matters which the Court may take into consideration under 38 of 

the Bankruptcy Act 1890 on the application for his discharge. 
5 e à e 


In re Hart: Ex-parte Green: [1912] 2 K. B. 257. 


Bankruptcy—Voluntary Settlement—Trans fer by donee after 
bankruptcy—Purchaser for value without notice—Title of Trustee. 


A bona- fide purchaser for value without notice from the donee 
under a voluntary settlement after the act of bankruptcy committed 
by the settlor, is not entitled to hold the property against the trustee 
whom title relates back to the act of bankruptcy. 

—— e 


Manley & Sons, Ltd. v. Burkett: [1912] 2 K. B. 329. 


Autctioneer—Action for price of goods sold— Debt due from 
owner to purchases— Set off. 
A farmer employed plaintiffs, a firm of auctioneers to conduct the 
"sale of his cattle. F. directed plaintiff to pay off all hi$ creditors 
out of the proceeds of the intended sale and plaintiffs agreed to iÈ 
Pending sale plaintiffs had advanced certain sums and did work for 
@ them on the understanding that they should repay themselves out of 
the sale proceeds. F. meanwhile bought on credit certain cattle 
from the defendant a certain cattle dealer for £165. At thesale F. 
induced the farmer to bid at the auction and buy certain cattle for 
£ 195 on the terms that he should be at liberty to set off the original 
purchase money from the auction price. Plaintiff had no notice of 
this arrangement. In an action by plaintiff against defendant, the 
defendant claimed set off for the original sale price in £ 165 and as 
to the balance pleaded payment. The proceeds of the sale amount- ` 
ed to £ 987. Plaintiff’s claims and the debts of F’s creditor amounted 
to £ 959. Held that as to £27 the set off was good; but bad as to 
the residue of the plaintift’s claim remaining unpaid. 4 


The Plasycold Collieries Company Ltd. v. Partidge 
Jones & Co., Ltd: [1912] 2. K. B. 345. o 


Landlord and tenant—Distress for rent—Purchase by land- 
lord of goods distrained—Subsequent uses—Conversion, 


AI 
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In this case defendants the owners of a seam of cag let it toa 
tenant as tenant from year to year and the latter agreed to work 
the coal on payment of a royalty for each ton worked. The tenant 
sqid to the plaintiff his right to the coal under the lease on payment 
of all sums that should become due in respect of the royalties. The 
plaifitifis worked the coal and had hired some waggons from a 3rd 
person. The royalties payable by the lessee fell into arrears and the 
landlord distrainéd the waggons and certain ponies. The landlord 
defendants had them appraised and bought them or purported to buy 
them at the appraised value. They then worked the ponies for 
their purposes and delivered the waggon to the waggon company on 
demand. In an action by the plaintiff for conversion, the sale to the 
defendants. being found to be invalid the defendants relied on the 
Distress for Rent Act and contended that they would be liable only to 
damages sustained by plaintiff. Held that the acts complained of were 
done not as distrainors nor in the course of distress but as owners 
under their purchases and therefore they were liable for conversion. 


Rex v. Marshaw: Ex-parte Pethicle Lawrence: 
[1912] 2 K. B. 362. 


Justices—Summary conviction—Evidence unsworn at first 
hearing— Re-hearing— Jurisdiction to re-hear. 

The defendant was convicted on a charge of assaulting a Police 
Constable while in the discharge of his duties. The two constables who 
gave evidence for the prosecution through some inadvertence were 
not sworn. The magistrate’s attention being drawn to thisin the » 
course of the day the defendant was put on trial and convicted all the 
` evidence being given on oath, A rule having been obtained to quash 
the conviction on the ground that the defendant had previously 
been in peril in respect of the same offence. 

Held that the defendant was not legdlly convicted at the first 
hearing and therefore was not in peril at the time of the 2nd 
hearing and the conviction was right. 


In re Teale : : Ex-parte Blackburn: [1912] 2 K. B. 367. 


Bankr uptcy—Petition—Dismissal—Order made on appeal— 
Relution back of order—Protection of transactions in the interval 
— Bankruptcy Act. 4 


In this case a bankruptcy petition was filed against one 
and the petition “was dismissed on July 22, 1910.” On appeal 
a receiving order was made on 24th October and in accord- 
ance with the ustial practice the order was dated July 22 that being 


— 
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the date whgn the order ought to havé been made. Between the two 
dates the debtor had paid some moneys into a bank and drawn the. 
„amount. The bank had no knowledge of the act of bankruptcy 
till November 2nd. On the bank being sued for the amount Held 
that the transaction was protected by S. 49 of the Bankruptcy Act 
and that the antedating of the order could not have bzen intende to 
aftect them. ; 


JOTTINGS AND CUTTINGS. 


A Bill to strengthen the Judicial Committee o f the Privy Coun- 
cil.— The Lord Chancellor has now virtually settled (says the London 
Correspondent of the Manchester Guardian) the details of the Bill 
which he proposes shortly to introduce in the House of: Lords to 
strengthen the Judicial Committee of the Privy Council. At present 
the House of Lords is the Supreme Court of Appeal for the United 
Kingdom, and the Judicial Committee is the Supreme Court of appeal 
for the Dominions, Colonies and India. The decisiong of the latter `. 
have not given satisfaction, so it was proposed at the last Imperial ` 
Conference to take a first step towards combining the two Courts 
into a Supreme Court of Appeal for the Empire, and towards 
strengthening them by adding to the number of judges composing 
them. The proposals-agreed upon were embodied in a Bill, which was. 
withdrawn owing to opposition. The provisions of the Billeshave now 
been modified, and instead of a combination of the elements of thé 
two final Courts of Appeal, with the addition of two selected judges 
e the Judicial Committee is to maintain its separate existence, but is to 
“be strengthened by the addition of assessors, who will be chosen for 
their special knowledge of the subjects of the cases to be decided. 
The Lord Chancellor will preside, and all who are now qualified to 
sit in the Judicial Committee will be able to sit under the new scheme. 
It is also proposed that in accotdance with the wishes expressed by 
the Governments of the Dominions the practice of the Judicial 
Committee shall be modified so that in Dominion cases any dissentient 
_ judge may be free to give his reasons if His Majesty’s consent is given 
to this Sang —The Law Journal. 


ee e 
4 


“In Camers’:—To disclaim jurisdiction or the right to inter- 
fere is. seldom a satisfactory way of dealing with any substantial 
* legal controversy, least of all where the liberty of the subject is 
involved.’ It is. to be regretted, therefore, that a majority of the 
Lords Justices of Appeal, have declined to review Mr Justice. 
Bargrave Deene’s unprecedented assertion of a right to visit with 
the penalties for contempt the communication gi a report of pro- 
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ceedings fi camera in his Court, on the.ground that, ghe order for 
the hearing in cayiera was made in $a criminal matter,’ and that 
the contempt was of ‘acriminal nature. The plain man will’ 
dgcline to believe ‘that Mrs. Scott’s successful suit for a decrée of 
nullity of marriage was a criminal matter, or that the sending of a 
cop¥ of the official shorthand-writer’s notes of the proceedingsto . 
three persons interested in the suit in order to vindicate her -charac- 
ter and position was a criminal contempt—an offence again the 
majesty of justice, punishable, as all such contempts are, by 
imprisonment without limit, and without appeal, at the discretion 
of the judge who heard the case. 


If would be & pity if a case raising m extraordinary i issues 
should go off on the ground that there is no machinery in our Courts 
for an appeal from such an exercise of an arbitrary power of 
control over suitors, or on the even more technical ground 
that the Act which created the Court of Appeal excluded that 
Court’s jurisdiction by enacting, in the section which made provi- 
sion’ for the hearing of questions of law arising in criminal trials 
(the Judicature Act, 1873, Sec. 47), that ‘no appeal shall lie from 
any judgment of the High Court in any criminal cause or matter, 
save for some error of Jaw apparent upon the record.. It is true 
that, in accordance with a dictum of Lord Esher, when Master of 
the Rolle these excluding words have been given a very wide 
fnterpretation, but even he laid it down that they were restricted to 
proceedings “the subject matter of which is criminal’ (Yn re Wood- 
hall (1888]). And it has been held that an appeal does lie ing 
contempt cases where the order disobeyed is in respect of something 
‘the doing or not doing of which is not a criminal act’ (Barnardo’s 
Case [1891]), against TA in bankruptcy matters, though in 
the nature of. punishment for an offence (In re.Hibbard [1992]), 
“and even against attachments for neglect to obey a writ of habeas 
corpus, which is one of the grossest forms of contempt (Regina v. 
Barnardo [1875]). It is sigaificant, too, having regard to the 
source from which the practice of making ordess for hearings 
in camera came, that in the case of ecclesiastical offences, con- 
tempt and contumacy are not regarded as criminal matters, within 
the section Dale’s Gase [1881], and that the Court of Appeal has 
never declined jurisdiction in such cases. The factis that the’ 
character, civil or criminal of an interlocutory matter—such as 
contempt—is governed by the character, civil or criminal, -of the. 
~ proceedirfgs to which it is adjective or ancillary ; and unless a 

nullity. suit, or an order made in. it can be regarded as a criminal 
proceeding —a proposition which it must be difficult seriously to 
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maintain—the excluding words of the section on which the majority 
. of the Lords Justices founded their judgments canpot apply. 

On the larger question of the power and the effect of making 
ordérs for hearings in camera, the Master of the Rolls laid ib down 
broadly that ‘the publication of, in camera proceedings is a clear 
defiance of the order of the Court, and may properly be punished 
as such,’ and he cited as an authority for this proposition (The King 
v. Cl®mens [1821] 4 B. and Ald. 218.) The case,*which arose out 
of the trial of Thistlewood for high treason, is instructive as showing 
the real grounds and limits of the jurisdiction. Lord Chief Justice 
Abbott, one of the justices before whom Thistlewood was tried, 
before the commencement of the trial stated publicly that as there 
were several other persons charged in the same indictment whose 
trials were likely to be taken one after another, he thought it neces- 
sary strictly to prohibit the publishing of the proceedings until the 
whole trial should be brought to a conclusion ; and all persons were 
required to attend to that admonition. While the trigls were still 
proceeding the defendant published in his paper, ‘ The Observer,’ 
an account which included the witnesses’ evidence, and notice of 
motion was given for his committal for contempt for printing the 
account ‘ pending the proceedings’ contrary to the order of the 
Court and ‘ to the obstruction of public justice.’ All the judgments 
on that application turned upon the contempt of Cour’ in ‘ pre- 
judicing the world’ with regard to the merits of the case before 
it was heard,sand Mr. Justice Bayley expressly based the jurisdic- 
tion to make the order restricting publication on the authority of 
the Court ‘to make any order which they might judge to be 
necessary in order to preserve the purity of the .administration of 
justice in the courseof the proceedings then depending before 
them, and to prohibit any publication which might have a tendency 
to prevent the fair and impartial consideration of the case.’ He 
entirely disclaimed and repudiated the suggestion that if the Court 
had this power of prohibiting publication there was no limit to 
it, and that they might prohibit altogether any publication of the 
trial; while Mr. Justice Holroyd expressly defended the order on 
the ground that tit was made to remain in force so lhg and so long 
only; as those proceedings should be pending.’ “The order,’ said he, 
‘was made to delay publication only solong as it was necessary for 
the purposes of justice, leaving every person at liberty to publish the 
report of the proceedings subsequently to their termination.’ These 
are reasonable grounds for the exercise of such an exceptional power 
and they indicate, too, the limits of the judges’ jurisdiction. It is 
an offence against the public, and therefore a criminal act which 
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the Court may put down breve manu, to interfere with fhe adminis- 
tration of justice pit is no such offenee, and therefore no crime, to 
communicate to persons interested the evidence in a civil suit after 
the close of the proceedings, and the order of a judge that--for 
reasons which concern the parties only and not the public—the 
hearing shall be in camera cannot create the offence. Perpetual 
secrecy cannot, be made condition of justice, and it would be 
against public policy to demand it. ° 


Lord Justice Fletcher Moulton, in his dissenting judgment, did 
not go too far when he said that to give an order for a hearing in 
camera such an interpretation ‘would make it an order which would 
be ultra’ vires of any judge or of any court? The Judge has 
complete control over the proceedings while the parties are before 
him, and he may take all measures necessary at the instance of any 
one of them to enforce the relief which he has granted according to 
law, but ‘be¥ond and besides this the Court acquires no power or 
jurisdiction over an individual by reason of his having become a 
litigant’ Any direction which goes beyond the relief which the 
Court has power to grant is brutum fulmen, it is pronounced 
without authority derived either from the status or prerogatives 
of the Jydge. The learned Lord Justice was incontestably right 
when he declared that ‘there is on record no case where the Courts 
have asserted a right to control the personal acts of litigants 
after the conclusion of the suit, except to enforce the relief granted ,’ 
and we agree with him that it is a serious thing at this time of day 
for the administrators of justice to encroach on the liberty of the 
subject by an assertion of judicial power not warranted by precedent 
nor supported by any legislative enactment. His conclusion that 
‘nothing could be more detrimental to the administration of justice 
in any country than to entrust the judges with the power of covering 
the proceedings before, them with the mantle of inviolable secrecy ’ 
is instinct with finest principles which have ever governed our 
Judicature, and we do not hesitate to say that the ‘authority of the 
Courts will it&elf be endangered if the judgment of the majority 
stands and judges of first instance are permitted to amplify their 
jurisdiction by theories of what Lord Erskine called ‘constructive 
contempt,’ while appellate tribunals disclaim any right or power to e 
control arbitrary assertions of their newfound prerogative. The 
ultimate éribunal of appeal has still to speak, and there should be no 
occasion for the demand which is now freely made—we hope, and 
believe, quite prématurely—for legislative interference to put ona 
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safe footing ethis supremely important’ matter affecting the rights of 
Suitors in all the King’s Courtss~The Law Journal. f 


* 


e a E i 
Dullness of Civil Courts.—The Civil Court is a place ôf 
gloom ; and.though the Judges do their best to enliven it, they,are 


usually repressed by the , solemnity of the advocates. | 
Dust from ghe Law Courts. 


EM NG 
ak 


Decline of modern advocacy, —There is probably nothing which 
has done so much to debase the style of modern advocacy as the intro- 
duction of non-jury causes. Since the Judicature Acts came into 
operation a large number of cases have been tried before a Judge alone, 
and the proportion of these shows a tendency to increase. It is not 
to ‘be wondered at that the advocate, doing much of his work under 
these novel conditions, had modified his style accordingly. Evolu- 
tion has produced a new type, and the common-law deader is no 

_ longer of a different species from his brother who practises in equity. 
The main difference left is that the Chancery silk, who attaches 
himself to a particular Court, has only to mould himself to the 
‘idiosyncrasies of one Judge. The common-law man, on the other 
hand, must adapt himself to fifteen, and when he has made a life 
long study of these he may be suddenly confronted witl» a Chan- 
cery Judge taking non-juries after all. Such a convulsion of 

< nature mighte well have disconcerted even an. Erskine or a Scarlett. 

e The conduct of a case under these circumstances demands an 
entirely new set of facultigs on the part of an advocate.—Ibid. 


* * 
* 


Decadence of Oratory.—The decadence of the orator is the 
natural consequence of the evolution of the modern trial. Judges 
sitting without Juries, official referees, and professional arbitrators, 
have curbed the fancy and emasculated the eloquence of the ambitious 
advocate: and many a mute, inglorious Erskine has doubtless pined 
in obscurity, or withered speechless at the portals of the commercial] 
Court. A very learned official referee is reported #ately to have 
said that the language of metaphor fatigued him ; and even common 
Jury men, taught by their betters yawn cynically when the’ poor 

°. flowers of present day eloquence are offered for their delectation. 

-Thus to find the ideal advocate, one wood look for a chartered 

accountant, accustomed to read the lessons 1 in his Parish Gak = 
I bid: 
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Décline of appreciation of oratory—It has naturally happen- 
ed, that as the prgctical value of oratory has diminished, so the 
power of appreciating its beauties even if confessedly meretricious-— 
has almost died out. Giants there were, no doubt, in the days of 
old; and much havoc they wrought when they went out to war, 
belabouring each other with resounding the oak; but we of to-day 
find it hard to understand the secret of their prowess. We read 
the effusions of *Erskine, of ‘Brougham, or of Scarlett, without 
admiration, without emotion, without any sentiment but that of 
cultured indifference. 


One explanation of this phenomenon may perhaps be that the 
realities of life are essentially transitory. The struggles, the achieve- 
ments, the virtues, the vices of the past lose something of their 
interest with every century. Fiction poetry, have the secret of 
immortality and perpetual youth. Is there anything in ancient 
history which kindles our imagination, except that which is impossi- 
ble or untru#?—Dust from Law Courts, 


Length of trials.—It is more difficult to understand another 
change which has taken place of late years in the trial of civil cases. 
I mean the increase in their duration. That an actionshould occupy 
a Judge 2nd Jury for whole week is now-a-days considered nothing 
extraordinary. Most seriously contested special Jury cases last a 
couple of days ; and on circuit one constantly sees the first common 


Jury barely finished at the end of a long day's sitting. One ready e — 


“mode of explaining this is to set it down tp the prolixity of council ; 
and no doubt there are some members of the Judicial Bench who are 
of this opinion. It would be almost as reasonable, in my humble 
judgment, to attribute it to the increased volume of the Judge’s 
notes. The fact is, that the material is usually present in increasing 
and almost unmanageable quantity, and it becomes necessary to deal 
with it. There has been an enormous increase in modern times 
in the habit of letter-writing, both in social and bfisiness life; and 
every one of pgactical experience knows that a large amount of the 
time consumed in a civil cause is taken up by reading and comment- 
ing on the correspéndence. The speeches of Counsel are no doubt 
longer than they used to be, but so, in the majority of instances, is 
the summing-up. One has only to compare the present day reports 
with those of “ Barenwall and Alderson,” or “Meeson and Wellsby,” 
to see that a similar change has takeh place in the Judgments 
delivered by Judges. I cannot find anything in the Judicature Acts 
5 o> 
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which accoynts for this; and I believe that the real cause‘is to be 
looked for in the increased complexity of human aftgirs, rather than in 
any diminution in the conscientiousness or ability of the advocates. 
Whi&tever the cause may be, the effect upon the ordinary level of 
forensic oratory is undeniable. Few speakers can be entertaining 
for longer than a few minutes—or perhaps seconds. None cafi be 
consistently eloquent for more than half an hour. He, therefore, 
who is compelled to go on talking for a whole day? cannot expect, 
to give pleasure to anybody—except perhaps to his client —Jbid. 


* & 


Prolixity of arguments :—One form of prolixity may be 
mentioned for .which I think the advocate is not wholly responsi- 
ble, if indeed he ever is (which I greatly doubt). I refer to the 
‘long-drawn arguments which take up so much time.of the Court of 
Appeal. I donot know any member of the Bar who could argue 
for more than an hour about anything, if he. were®left severely 
alone, without any attempt being made by the Bench to con- 
vince him that he is wrong. The best illustration of any mean- 
iag is given by the well-worn story of genial chancery leader 

“ who was asked by the Court of Appeal if he had taken the point 
which he was arguing in the Court below. “I did, my lord,” 
was the reply, “ but the learned Judge stopped me.” “ How did he 
do that, Mr. Blank?” inquired the President, with awakened interest. 
“By fraudulently pretending, my lord,” said the indignant advocate, 

®« He wasin: my faveur;” The other side of picture, however, is 
vividly represented by tite story told bya brilliant after dinner 
speaker at the banquet given to the American Barin the Middle 
Temple Hall some years ago “ Mr. Jones”. Mr. Jones, said the wea- 
ried President of the United States Supreme Court, “ you must give 
this Court credit for knowing something.” “ That’s all very well,” 
replied the.advocate (who came from a Western State), “ but that’s 

- exactly the mistake I made in the Court below! ”=-Ibid. 


ar ° 


Length of modern J udgments :—It may bes that the prolixity 

* œ ofthe arguments in the Court of Appeal has reacted upon the 

length of the judgments of that tribunal, which certainly some- 
times extend to portentous length.—Jbid. ° 


* 
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The following story is related of Sir Arthur Collins, the late 
Chief Justice of the Madras High Court—There was above some 
years ago tried by the then Recorder of Poole—now Sir Arthur Col- 
lins i in whicha person who was accused was a professional acrobat of 
great physical strength, who earned part of his living by submitting to 
bedound with ropes in the street and then bursting his bonds like Sam- 
son of some alleged larceny. He was committed to the Sessions, and 
in the meantime he was confined in the local prison at Poole. eThere 
was Only one elderly male in this- establishment to discharge the 
duties of warder, who was completely terrorized by his formidable 
guest, and the prisoner eventually came up for trial with two indict- 

` ments against him for assaulting the gaoler, in addition to the 
"original charge. His main defence was that he had not been properly 
fed; and he caused to be produced to the Court nearly a score of 
specimens of Irish stew, preserved'in large glass jars for the occasion. 
These he invited the Recorder and the prosecuting Counsel to smell. 
(Sir Arthur as he afterwards became)treated him with the utmost poli- 
‘teness until fhe Jury had convicted him,when he astonished the ruffiian 
by sentencing him to penal servitude for seven years. The prisoner 
promptly threw a heavy leaden inkstand, which just missed the 
Recorder’s head and he was then dragged out of dock by six police 
men, declaring in the most frightful language that he would cut out 
the judiqjal liver as soon as he was released. After this incident 
eArthur Collins remained on the circuit for six years more and then 
applied for and obtained an Indian Judgeship—Dust le Law 
Courts. 


Appointment of additional Judges in England.—A rumour 
grows (says the Daily Telegraph) that the angry protests of 
the Bench and the Bar are not to go entirely unheeded. Greatly 
daring, the Government, it- is ‘said, is about to cause one addi- 
tional judge to be appointed: That is to say, it will doso after 
the Long Vacation. Many names are mentioned. Two K. C.’s with 
safe seats, one K.C. of great professional eminence, another K.C. 
whose claims are both political and professional, and a distinguished 
stuffgownsman are all popular candidates. Were Mr. Rowlatt 
appointed he would become a judge after a ‘ devilship’ to the Attor- 
ney-General of six years. Sir Henry Sutton served for fifteen before 
he ascended the Bench. Wright, J., was ‘devil’ for seven years 
(1883-1898) ; A.eL. Smith, M.R., for four (1879-1883) ; Lord Bowen 
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for seven (1872-1879); Archibald, J., for four (1868-1872); and 
Lord Hannen for five (1863-1868). The promoted devils form on 
the whole, a very distinguished group.— The Law Journal. 
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HINDU GIFTS BILL. 
(Continued from page. 13). 


As regards the desirability of introducing the limitations contain- 
edin Ss. 13 and 14 of the Transfer of Property Act there will not be 
the same unanimity of opinion as will exist in the case of getting the 
principles laid down by the Judicial Committee in the Tagore case 
modified by legislation. According to these sections when a gift is 
made to A with a condition superidded that in case a specified uncer- 
tain event shall happen such interest shall pass’to Band the event 
- happens after A’s death, the gift over to B will fail. That, however, 
is not the Hindu Law as administered now. 


- 


la Sreemathy Surjomony Dossee v.Denobundoo Mullick and 
others, 1 the Judicial Committee observed: “Whether there is anything 
against public convenience, anything generally mischievous, or any- 
thing against the general principles of Hindu Law i in allowing a 
testator to give property, whether by way of reminder, or by way of 
executory bequest (to borrow terms from the law of England), upon 
an event which is to happen, if at all, immediately on the close of a 
life in being. Their Lordships think there is not; that there would 
be great general inconvenience and public mischief in denying such 
a power and it is their duty to advise Her Majesty that such a power 
does exist: such powers have long been recognised in practice.” 
In this case the bequest was in these terms: “Should any among my 
said five sons die, not leaving any son from his loins, nor’ any son’s son, 
in that event neither his widow, nor his daughter, nor his daughter’s 
sons, nor any of them will get any share out of the share that he 
has obtained in the ifamoveables and moveables of my said estate. 
In that event, such of my sons and my son’s son as shall then be 
alive, they will receive that wealth according to their respective 
` shares. If, any one acts in repugnance to this, it is inadmissible. 
However, if my sonless son shall leave a Widow, in that event she . 


aw e 
1. (1862) 9 M. I. A, 124 at p 135. 
1 
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will only rgceive Co’s Rs. 10,000 for her food and raiment.” The 
condition here was to take eftect on the death pf the son without | 
issue, such son being alive, at the death of the testator. In other 
words the executory interest arose immediately on the termination of 
a life interest but the gift over was to take effect on an event which ` 
was to take place if at all immediately on the close of a life in*being 
at the time of the testator’s death. The gift over might be made to 


_take effect at some period which might happen duritg the continuance 


of a life in being and not necessarily on the close of a life in being. 
We have no doubt that such a gift over would be valid notwithstand- 
ing that this quéstion was left open for decision in a case before the 
Privy Council Ram Lal Mookerjee v. Secretary of: State The 
contingency may be the happening of a specified uncertain event 


„and if it is expressly provided that such event should happen before 


the expiry of a life in being then any gift over on the happening of 
such contingency will be valid. If the contingency does not happen 
within the period the gift over will not take effect. In a case before 
the Privy Council a gift to daughters with a conditio& that it should 
become absolute in case the daughters should have issue and that if 


they should have ho issue it should go to such daughters having issue 


was held to be valid.. See Gurusami Pillai v. Sivakami Ammal? 
The contingency of having issue need mot necessarily happen on the 


close of a life in being. Such might be the case if the contingency was, 


leaving issue. According to English Law regard must be had to possible 
and not to actual events. Whether this ale has-any: application to 
Hindu Law has not come for decision in the Indian Courts. In one 


‘ case before the Caleutta Court the existence of such a rule was doubted. 


See Bhaba Tarini Deba v. Peary Lall Sanyal. However this may 
be, a gift over to take effect on the happening of a contingency when 
it is expressly provided that such contingency should take effect on 


the close or during the existence of a life in being is valid under Hindu 


Law and there is absolutely no justification for interfering, with such 
gifts: 
‘We think it will be utterly wrong on principle to import limita- 


‘tions into the Hindu Law which are not recognised as the law even ` 


as now administered, in order that an erroneons pfinciple of Hindu - 
Law laid down by the Judicial Committee may be modified. The 
object of the Bill is apparently to enlarge the powers of testamen- 
tary disposition of a Hindu which are unduly restricted by the erro- 
neous decision of the fudicial Committee. We take it that the 


object of the author of the Bill is not to restrict such powers. To do 








1. (1881) L L. R. 7 C. :04 (P. C.) 2. (1895), b! L. R, 18 M. 347, 
L3. (1897) I L. R. 24 C. 646 
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so will not merely be unwise and impolitic but will also be met with 
strong disapprovalefrom the community. 


, According to the decision of the Judicial Committee in Tagere 
v. Tagore, certain exceptions have been recognised to the principle 
thate donee must be in existence and it is better if this Bill is in- 
tended to deal with those exceptions, to define them accurately. The 
exceptions are referred to in the following’ observations of ethe 
Judicial Committee: “Their Lordships while adopting and acting 
upon clear general principles of Hindu Law that a donee 
must be in existence desire not to express any opinion as 
to certain exceptional cases of provisions by way of contract 
‘or of conditional gift on marriages or other family provisions 
for which authority may be found in Hindu Law.” 


The validity of a conditional gift on marriage: under Hindu 

Law arose in a recent case before the Calcutta Court. See 
Dinesh Chasdra Roy Chowdury v. Biraj Kamini Dassee.® In 
“that case the testator made several bequests; ‘one was to the 
would be wives of his two sons. The sons married after the death 
of the testator, persons who were found to be alive at his death. It 
was contended that the gifts to these would be wives were invalid 
‘under S. 99 of the Indian Succession Act made applicable to some’ 
Hindu will$ by the Hindu Wills Act. The court held that although 
by’S. 3 of the Hindu Wills Act the provisions of S. 99 of the Indian 
Succession Act were made applicable to the Hindus, the intention of 
` the-legislature was to, leave unaffected the rules of Hindu Law. 
According to the principles of Hindu Law, a bequest made by a 
person to his son’s would be wife, who was in existence at the time 
of the testator’s death was valid, notwithstanding the provisions of 
S. 99 of the Indian Succession Act. The principle of this case is 
the same as that laid down by the Madras High Court in Yethira-. 
julu v. Mukunthu.3 In the latter case Subrumania Ai yar, J. would 
seem expressly to state that the condition that the donee should have 
been in existence at the death of the testator need not Be insisted upon 
in cases such as éhose he was considering. In the Calcutta case the 
learned judges referred to the previous decision of their courts in 
‘Nafarchanirs Kandu v. Ratnamala Debi.* In this latter case 
the learned judges citing with approval the observations of the 
Privy Council in the Tagore case1 dealing with the exceptional 
cases already referred to, relied upon V,yasa’s text and the com- 





1. . (1872) ®B.L.Reav7. - 2 (1911) I L.R. 39 C. 87. 
3. (1905) I. L. R. 28 M. 363. 4. (1910) 13C. L. J. 85. 
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ments thereen by Jagannatha in his Digest, Colebrook, Book IJ, 
Ch. IV, S. 2. Para. 3 as authority for illustrating the exceptions. 
Whether this text of Vyasa and the comments of Jagannatha 
therein -really support the exceptions is very doubtful. However, 
all that we are now concerned with is about the exceptions of the 
Hindu Law recognised by the Privy Council in the Tagore base. 
If the intention of the author of the Bill is not to deal with these 
exceftions he must introduce a saving clause recogffising the excep- 
tions whatever they may be. ; 


S. 3 of the Bill is introducing an exception not recognised by the 


: Hindu Law. According to the Hindu Law in the case of a bequest 
made to a person by a particular description the fact that there is 
no person answering to the description at the testator’s death will not 
render -the bequest void. The Calcutta and Madras cases already 
cited ainply support this view. It is utterly wrong in principle to 
introduce as a substantive provision a restriction not recognised by 
the Hindu Law and then create exceptions to such restrictions. 
Dealing with the exception, it will be found that it relates to a person 
described as standing in a particular degree of kindred to a specified 
individual. ‘Will the exception apply if the bequest is given to a 
person whom the testator states must stand in a particular degree of 
relationship to him? In other words does “ the specified individual ” 
refer to a person other than the testator or donee ? If the ifustrations 
afford any test, the words refer to some person other: than testator. 
We do not see why the exception should be so restricted. Again 
referring’ to the word “kindred’ one is reminded of thé contention 
made by counsel in Dinesh Chandra Roy Chowdhurit vw. Biraj 
Kaminee Dassee.+ The simple term “ relationship” will remove all 
difficulties. ahh 


Before closing we have to note that the author confinés S. 3 
to devises. It dozs not appear why if it is necessary to introduce the 
exception in the case of bequests, it has not been thought necessary to 
introduce the kenefit of the exception in the case of gifts. Of course 
ifS. 3 is deleted we think under the existing Hindu Law the be- 
quests coming under the exception will be valid evén without the 
necessity of recognising the exception by any express enactment. ' So 
will it b2 in the case of gifts. If it is thought necessary to have the 
principle laid down in the exception recognised by express enactment 
the substantive portion may be deleted and the exception itself 
recast as a substantive „section with the modifications already 
suggested. 





jon Oe ENE 
1. (1911) I L: R. 39 C. 87. 
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However as’ we have said, all these are matters fer the Select 
Committee and cannot be taken as any reason why the Bill should 
not be introduced. As we have already said the principle introduced 
by S. 2 is‘a very desirable one to: be recognised by the legislature*and 
it is hoped that success will- attend the author of the bill in his 
attémpt to get the’ erroneous decision on a question of Hindu Law 
rectified by legislation. 
e 
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BOOK REVIEWS. 


- Legal Latin for India by F. J. Varley, M. A., Oxon, I. C.S. 
1912, Thacker & Co., Ltd., Bombay. Price Rs. 2. 


This little book purports to give a collection of Latin' words 
and phrases and selected maxims with the compiler’s explanations i in 
relation to the Indian Law. A few select cases are also noted. We 
trust the book will be found useful by practitioners in India. 

te ae i 

Hand Book o f Criminal Cases by M. V. Desai and K.A Patel, 
Pleaders, Baroda, (1912.) ° ' 

This is a collection of criminal. cases reported in the auhorised 
Reports of Allahabad, Bombay, Calcutta and Madras fron the 
year 1907 to 1911 both inclusive. It will be found uséul by 


the practitioners in Criminal Courts and by the Magistrate: and 
the Police. The publication would have been more useful ilit had 


also included the cases printed in the unauthoryed reports nd the e 


cases reported in the Chief Courts of Punjab and Burma. | 
x | 
The Law of Misrepresentation in relation to Limited Lybitit y 


Companies by. A. M. Brice, 1912, published by Sweet and Maxwell 
Limited, London. 


This book puports to give an introduction to the subject f mis- 
representation in relation to Limited Liability Comþanies. Ixcept 
as provided by the Statutory Law the principles as to misiepesent- 
_ ation under general Jaw equally apply to misreprsentationunder 
Limited Liability Companies. Chapter III deals specialli with 
statute law. All the other chapters deal with the princies of 
misrepresentation and the application of those principls to 
matters relating to Limited Liability Companies. We trust th book 
will be found useful by those for whom it is intended. | 
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Goodeve Modern Law of Personal Property, Fifth Edition 
1912, by Messers. John Herbert Williams LL.M.» Williams Morse 
Crowdy, B. A., published by Messrs. Sweet and Maxwell, Limited, 3 
Chaticery Lane, London, W. C. N 


After the publication ,of the last edition WENG amending gnd . 
codifying statutes on important subjects relating to Personal Property 
have been passed. Of these, trade marks, patents gompaniés and 
copyrights are the most important-ones. The editors therefore had 
to re-write the chapters on these subjects and various improvements 
have been made in this edition. Goodeve’s work is a standard work 
‘én the’ subject of Personal Property and we have no doubt the Rook 
will be: found useful by the profession, 


Tle Jenm and Kudiyan Regulation V o f 1071 of Kagan a 
by K. S Pandalai, B. A., B.L., Additional District Munsif, Kottayam, 
Travamore. Price Rs. 5; ý 


Tiis is a useful little commentary on the Jenmi and Kudian 
Regulaion_ in force in Travancore. There is an introduction in 
whieh he history of the Jenmi tenure peculiar to the West-coast 
is give. We trust the book will be found useful by those vig have 
to. dealwith land tenures in the West-coast. 


. The Madras Law Journal, 
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JOTTINGS AND CUTTINGS. 


‘Sir Alfred Wills —The death-of Sir Alfred Wills removes 
from our midst a‘conspicuous example of the English judge, who, 
without brilliant qualities or exceptional learning, enhances the 
respect for the Bench by his unfailing determination to do justice 
without fear or favour and his courteous and dignified bearing: The 
late judge, who resigned his place on the Bench in 1905 after twenty- 
one years’ setvice, was not a great lawyer like Lord Bramwell or 
Lord Blackburn, nor an outstanding personality like Lord Esher or 
Lord Brampton, but both as advocate and as judge he gained for 
himself by his sterling qualities of character a distinctive and enviable 
reputation. At the Bar, such was his integrity and his high sense of 
the honoug of the profession, he was known as the legal Aristides, 
“and when he retired from the Bench he was described ‘as the most , 

polished corner-stone of the Temple.’ In his ‘prime he, was a most 
excellent judge, quick to perceive the bearing of every fact, slow to 
interrupt counsel or witness, and determined thet no suitor should 
leave his Court with a feeling that his case Had’ not been fully heard. 
To criminals who came before him he was always merciful, and he’ 
was not of those who believed .that long sentences were the best 
remedy against crime. He was called upon to determine several 
notable civil and criminal trials, and after his retirement from the 
King’s Bench he delivered on several occasions the judgment of the 
Judicial Committee of the Privy Council; but his most valuable 
judicial service to the country was as the first ex-officio President of 
the Railway ad Canal Commission, where his sound common sense, 
‘his fair-mindedness, and his unfailing industry set a high standard 
which has been worthily followed. His was a life’ well spent, which 
brought honour to himself and to the profession which he adorned.— 
The Law Journal. s 
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BOOK REVIEWS. 


The Indian Limitation Act by S. C. Ghosh, B.A.,B.L., Vakil, 
Hifh Court, Calcutta. Price Rs, 5-8. 

We have already reviewed S. C. Ghosh’s Limitation Act Part I 
in Vol. XX p. 163 of our journal. The learned author ha§ re- 
published what was contained in Part I which was a commentary 
on the sections along with the commentary in the articles. The cases 
are collected under different articles and the difference in the law is 
also noted. The book is a handy one and we trust the book will be 
“ found useful by the judges and the practitioners. 


A Digzst of the Law of Agency by William’ Bowstead of the 
Middle Temple, Fifth Edition (1912) published by Messrs. Sweet and 
Maxwell Limited, 3 ChanceryLane, London, Price 20s. 

Mr. Bowstead’s Law of Agency has now become a standard work 
on the subject and the present edition maintains the rqputation of its 
predecessors. For a concise and accurate statement of the principles 
of law the book has not been surpassed and we trust the book will be 
found useful by all classes of the profession. 

The Leading Cases ‘in the Criminal Law by A, M. Wilshere, 
M.A., LL.B. of Gray’s Inn (1912) published by Sweet and Maxwell, 
Limited, 3,, Chancery Lane, Price 8s. 

This is a useful collection of leading cases on Criminal Law 
intended specially for students. The cases are well selected and the 
selection will be found useful by those for whom it is intended. 


Lindley où Partnership—Eighth Edition (1912) by W.B. Lin- 
dley, T. G. Tomlins and A.A. Uthwat published by Messrs. Sweet and 
Maxwell, Limited. Price 38s. 

This is the eighth edition of. Lindley’s treatise on partnership. 
It is a standard and classical treatise on the subject and it hardly 
needs any recommendation at our hands. Since the pyblication of the 
last edition The Limited Partnership Act of 1907 was passed by the 
English Legislature. Ther book we need hardly state will be a 
thoroughly safe and reliable guide in this branch of the law and the 
text has been revised and brought into harmony with the cases report- 
ed since the publication of the last Edition. We trust the book will 
be found useful to the proftssicn. z 


“The dhadras aw Journal, 
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& PROFESSIONAL ETHICS. à 

_ I havealready observed that while an advocate should always 
act with fairness. and with the full recognition of the obligations of | 
an honorable warrior in the discharge of his duties in fighting for his | 
client, he should at the same time shrink from no sacrifice necessary’ 
for its proper discharge, and he should take no account of any 
unpopularity that he might incur or any inconveniences that he 
might be personally put. to in the discharge of his duties. At the 
same time he should not allow himself to be made an instrument of 
injustice or of oppression by his client. 

` In the c@de drawn up by the Ontario Bar Association we find 
this: (rule 30) “An attorney is under no obligation to minister- to 
“the malevolence or prejudices of a client in the trial or conduct of a 
cause. The client cannot be made the keeper of the attorney’s 
conscience in professional matters. He cannot demand as of right 
that his attorney shall abuse the opposite party or indulge in offensive 
personalitfes. The attorney, under the solemnity of his oath, must 
determine for himself whether such a course is essential to the ends 
of justice and therefore justifiable.” I adopted a brief way’ of expres- 
sing the restraints on the advocate’s following oug the instructions of @ 
his client by saying that his duty to his client is modified by his duty 
to the Client’s opponent, to the public, to the court and to his profes- 
‘sional brethren. It may be his duty Ëo attack the character of the 
opponent but only in so far as that has a real and material bearing 
on the.determination of the merits of the particular contest, not 
with the intention to prejudice that opponent in the eyes of the court 
as generally a bad man. There can be no doubt that any such 
attempt to throw dirt generally fails of its purpose antl recoils on the | 
person who resgrts to that base expedient for both judge and jury ' 
are prejudiced against a person who unnecessarily attacks the 
character of another. 

Now, another matter about which you would have to be careful 

is not to in any manner leave the control of _the case to the client. 








_ "The fifth of a series of addresses delivered by the Hon’tle Mr. Justice 
P. R. Sundara Aiyar, one of His Majesty’s Judges of the High Court of Judi- 
cature at Madras, tq the apprentices of the year 1910-1911 at the request 
of the High Court, i woe! 2 
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While it is true in a broad sense that an adyocaté is bound to act 
according to the instructions gf his client, there age several matters 
in which he ought not to do so. In deciding what is proper to be 
dowe during the conduct of a case, the advocate ought not to yield to 
the opinions of his client.. A client no doubt has a right to decide 
for himself what rights of his should be pressed, but he has no tight 
to require his advocate to do it in the manner he chooses. In other 
worgs, the advocate fights for his client but he has not to take the 
rules of warfare from him. Unfortunately it is too often the weak- 


ness of advocates, no doubt in their desire to retain their clients and 


to win more clients, to defer too much to the wishes of their client. 
This is sometimes carried out so far as to abuse the opposite side, 
to abuse the witnesses who appear in support of the case of the. 
opponent and generally to abuse every one connected with him, In- 
these matters a client ought to have no voice. 


Marchant in his Barrister-at-law ‘observes “counsel cannot 
share the conduct of the case with his client, If counsel i is instructed, 
he ought. to be at the head of the case and conduct % throughout, 
It isnot becoming for counsel to submit to.any limitation.of the 
ordinary authority of counsel in this respect, or to take a subordinate 
position in the conduct of a case. If a litigant conducts his case in 
person, examines and cross-examines witnesses counsel will not be 
allowed to suggest questions and argue points of law. In a gase repor- 
ted in I Moody and Robinson page 454 where a Barrister holding a 
brief in a case was merely taking notes but the plaintiff himself con- 
ducted his case in person and examined witnesses and on a question 
arising with respect to, the admissibility of evidence, the counsel clai- 
med to bz heard on behalf of the plaintiff. Alderson B. said “ I think 
I ought not to hear youat all. Either a Barrister is retained in a case, 
or hej is not; if he is retained ‘in it, he ought to be in his proper place— 
at the head of it, and to conduct it throughout. The. institution . of 
Barristers is principally to assist the court in the dispensing of 
justice: and the present is one among many instances which shew 
that if parties persist in conducting their own-causes, no time and ` 


“no aes would be sufficient to get through me business of the 


country.” - be 
“ I am aware that there are many precedents to bear out the 
learned counsel in consenting to stand in his present position, but at 


_the same time I think it a very objectionable practice.” 


The objections to the practice do not consist merely i in the court 
having to hear both the litigant and the advocate but in éhe incon- 
sistency of the position of an advocate in consenting. to take an 
inferior place in the conduct of the case. 
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"In another case stronger expressions were used. In® Strauss v, 
Francis, Counsél agreed to the witldrawing of a juror who was 
trying the case with other jurors. This course was objected to subse- 
quently by the client. Justice Blackburn said— Mr. Kenealy has 
ventured to suggest that the retainer of counsel in a cause simply 
implies the exercise of his power of argument and eloquence. But 
counsel have far higher attributes, namely the exercise of j udgment 
and discretion on emergencies arising in the conduct of a cause, and 
a client is guided in his selection of counsel by his reputation for 
honour, skill and discretion. Few counsel, I hops, would accept a 
brief on the unworthy terms that he is simply to be the mouthpiece 
of his client. Counsel, therefore, being ordinarily retained to conduct 
a cause without any limitation, the apparent authority with which 
he is clothed when he appears to conduct the cause is to do every- 
thing which, in the exercise of his discretion, he may think best for 
the interests of his client in the conduct of the cause, And if within 
the limits of ghis apparent authority he enters into an agreement 
with the opposite counsel as to the cause, on every principle this 
agreement should be held binding.” bi 
Mellor J. said—“ No counsel, certainly no counsel who values 
his character, would condescend to accept a brief in a cause on the 
terms which the plaintiff’s counsel seems to suggest, viz., without 
being allowed any discretion as to the mode of conducting the cause, 
And if a client were to attempt thus to fetter counsel, the only 
course is to return the brief. I am quite sure no such Nmitation of 
authority was consented to by the counsel on the present occasion.” 
This rule of course, dozs not mean that an advocate should bind 
his client without his authority by an act of his own in a matter which 
concerns his right to any property or his reputation. It is not for him 
to:decide whether that should be defended or not. It is with respect 
to the manner of the defence, the manner in which the fight is to 
be carried out, and the principles which are to guide the advocate in 
doing so, that he ought always to have the full control and dis- 
„cretion. If a client is unreasonable or attempt to use an advocate, 
as the instrument of his own vengeance or malevolence or otherwise 
insist on his acting in a way which is inconsistent with the honourable 
principles that should guide the conduct of an advocate the proper 
course is to refuse to have anything more to do with the case, It, 
would hardly be desirable that he should claim to continue his service 
and at the same time to press his right. to conduct it in the manner 
that he cofisiders proper. There may be cecasions when he is not able 
to withdraw, because the client will not do what the advocate is entitled 
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toask that hg should do before the advocate can withdraw. If that is the 
case, then it is clearly his duty to act on what he eonsiders to be the 
right principle. You will see that this question is of much importance 
in the actual practice of the profession. A most ordinary occurrenge 
is that a client wants to take advantage of difficulties—temporary 
difficulties—in the way of the opposite side. An adjournmedt is 
wanted for a legitimate purpose. The application for adjournment 
is sported by proper reasons. The client wishes*the advocate to 
oppose it. I do not think that,unless the client satisfies the advocate 
that his interests are likely to sufter by the adjournment, to suffer, not 
by the opponent being able to make a fair fight but otherwise by the 
delay such as by his witnesses disappearing or by the opposite side 
really requiring the adjournment to concoct evidence or for other 
improper purposes, the advocate should have no hesitation in setting 
aside the wishes of his client and agreeing to a proper application 
for adjournment. Clients very often are anxious that the opposite side 
should not be able to make a good fight. They desire to take advan- 
tage of every difficulty cf the opponent. But it is not right onfe part 
of an advocate to listen to his client’s wishes in such a matter. I 
apprehend that many a request by the opposing advocate is in prac- 
tice refused even by many who ought to know better on the ground 
that his client opposes it. This is the case not merely in the matter 
of adjournment. There are many other matters where he client 
wishes to act oppressively against his opponent and instructs his 
advocate todo so. All such requests should be unheeded. In the 
Ontario Code, Rule 33 is in these terms—‘ As to incidental matters 
pending the trial Wot affecting the merits of the cause, or working 
substantial prejudice to the rights of the client, such as forcing the 
opposite attorney to trial when he is under affliction or bereavement, 
forcing the trial on a particular day to the serious injury of the oppo- 
site attorney, when no harm will result from a trial at a different 
time ;, the time allowed for signing a bill of exceptions, cross interro- 
gatories and. the like, the attorney must be allowed to judge. No 
client has a right to demand that his attorney shall be illiberal in 
such matters, or that he should do anything therein repugnant to his 
own sense of honour and propriety ; and if such a curse is insisted 
on, the attorney should retire from the cause.’ 


Now having dealt with the principles which should guide his 
action in not yielding too much to the wishes of his client 
we must proceed to consider in some detail the various duties 
of the advocate towards his client. To begin with, whên a client 
goes to an advocate he should express his candid qpinion, on the case, 
He should point out to him the difficulties in the way of his success 
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in the litigation which he wishes to undertake. A clientgnay have a 
very honest and brue case but it may not be possible to bring it 
home to a Judge or jury trying it. It.will be the duty of the advo- 
cate to show that however true the case may be the chances of sucêess 
are not proportionate to the honesty of the claim. : To the beginner 
undoubtedly the temptation will be great to convince himself that 
every case which comes to him is likely to succeed and to exagge- 
rate to the client? the chances of success. There are many pitfalls 
which the best case may meet in its way to recognition by a Court. 
These must be clearly exposed to the view of the client. On the other 
hand a dishonest case may have good chances of success on account 
of the difficulties that beset the proof of the case by the opposite 
side. An honourable advocate will not be anxious to put before his 
client the difficulties that his opponent will have in establishing a true 
case. The most noble mission that an advocate can fulfil is to promote 
peace,to discourage dishonest claims though they may appear to have 
chances of success in a Court of Law, It is not his duty to encour- 
age every suiPthat may have a chance of success, while it is his duty 
to discourage all dishonest, all devious litigation. To quote again 


from the Ontario Code Rule 35 is “The miscarriages to which Jus- 


tice is subject, and the uncertainty of predicting results, admonish 
attorneys to beware of bold and confident assurances to clieuts,espe- 
cially wheye the employment depends upon the assurance, and the 
case is not plain.” 

Rule 38 is—“ An attorney should endeavour to obtain full know- 
ledge of his client’s cause before advising him, and is bound to give 
him a candid opinion of the merits and probable*result of his cause. 
When the controversy will admit of it, he ought to seek to eae it 
without litigation, if possible.” 


I know that an adherence to this rule may cost you many a brief 
because it unfortunately is the case that many clients go to the man 
who holds out the boldest promise of success. A client imagines that 
the advocate who does so has found some means of success which 
the fairer and more honorable advocate -has not been able to discover. 
A mistake of this kind no doubt is found out in time and every person 
who tries to dupe his client in this way, is exposed sooner or later 
and instead of winning clients he is sure to lose them in the long run. 
But it is not enough that one should not try to obtain business or 
to increase his business by giving expression to opinions which he is 
unable conscientiously to form. I do think the noblest function of an 
advocate Would be performed if he should advise his client to seek 
peace rathey than gvar.. If he would counsel conciliation instead of 
fight 1 am sure he would be adopting the readiest means of obtaining 
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the confidence of the public in course of time. This should be done 
particularly whén he finds that the client is trying to press some legal 
right which is inconsistent with the justice of the relations between 
hin? and his opponent, or with what would be considered honourable 
and proper by society. The law is not always able to do perfect ` 
justice between man and man and it is the function of an- advocate 
to see, where the law is not equal to what undoubtedly is the task 
thatit has set itself before it to supplement the law by his own 
‘counsel of peace and good will between his client and his opponent. 
It is of course a very different question whether if the client does not 
accept the advice it would be right to refuse him his services. That 
question I have already dealt with. Iwould hesitate to say that 
where there is no question of deciding whether the clients 
case is just or not, where on the admitted statement of 
his own: case, the claim is absolutely dishonest, any advocate 
is bound to lend his services to a client. It is always difficult to draw 
the line whether owing to the dishonesty of the claim ope may refuse 
to appear for a client, for. it may well be said that every one is 
entitled to enforce his legal right and an advocate learned in the law 
has no right to set for his client a standard higher than the law of 
the country has prescribed. That is no doubt the ordinary principle 
on which an advocate should act, always abstaining wheré it is im- 
possible for him to accord his sympathy to his client on aecount of 
the nature of his claim, from doing any more than his duty and to 
make it clear to his client that he would do no more than his duty. 
But there may be cases where the claim is so unconscientious or 
fraudulent, though ‘the law is not able to circumvent the fraud, that 
it would not be wrong to refuse to appear in support of the claim 
which the law recognises. I hesitate to go so far as to say that any 
one would be acting wrongly in taking a case which the law will 
sustain but then the advocate’s duty is clear thus far at least that 
he should do in such a case no more than his strict duty to his 
client requires, and that he should not by any act of his facilitate the 
perpetration ofethe fraud. An advocate should also counsel his client 
not to insist on a claim that is oppressive on his opponent. Fot in- 
stance if.a rate of interest is provided which according to the law of 
the land is enforceable but which would beyand' doubt ruin -the 
opponent while there is no moral fault to be laid to his charge, it 
would be a most proper exercise of the advocate’s function to prevent 
the full enforcement of such a claim. Some advocates are very chary 
in the matter of interferingebetween their clients and their Spponents 
in bringing about a settlement of the dispute. Sgmetinaes they are 
very properly incredulous about the possibility of a compromise béing 
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finally brought about and they refuse to waste their timegpn a matter 
which may not aftar all lead to any useful result. Sometimes they 
are afraid that the compromise itself may possibly lead to some 
litigation in the future, and they do not wish to have the possfble 
trouble arising from direct connection with a matter that might lead 
to litigation. Now it is possible to carry caution too far in this 
respect. It is very often the case that the settlement of a 
dispute may bring about rapproachment between the parties hnd 
that friendship may result where quarrel existed before and that 
neither party would be anxious to seek out fresh means of“quarrel in 
the future. I would-say,—Act rather in the hope that the avoidance 
of present litigation may bring about better relations between the 
parties so that permanent peace may be restored between them. 
But it is also desirable to say one word of caution. Do not be 
precipitate in effecting a compromise ; act with full deliberation and 
try to look as far ahead as possible so that all means may be taken 
to safeguard the permanency of the peace that is attempted to be 
brought about and on no account allow your own trouble in con- 
ducting a complicated case to have any share in deciding whether it 
is better to. fight or to settlea matter. The interests of the parties 
and the desirability of restoring good will between them should be the 
only consideration. Where you find the opponent fighting a dis- 
honest cauge with, it may be, chances of success, it will be right and 
in accordance with perfect honesty to show a stern fight on behalf 
of your own client if by that means you can induce the apponent to 
shew a better sense of fairness. At the same time it is also 
absolutely necessary that no oppression should bê practised on the 
opposite side. No undue advantage should be taken of temporary: 


difficulties in order to induce him to a compromise which otherwise. 


you are not entitled to. These are duties which the advocate has 
to perform at the threshold of his engagement with his client. 


Now when the advocate has decided to accept an engagement 
what are the principles that regulate his duties towards his client? 
In considering this question one may perhaps say broadly that in 
many respects the relation between a vakil and his client.—I say 
vakil advisedly flow because the position of a barrister is somewhat 
different, ara si nilar fo thoss between an agent and his principal. 
Many of the duties and rights of a vakil. flow from the principles 
regulating the law betwe2n an agent and his principal. The extent 
to which he can bind his client by acts and, statements of his, the 
principles en which he is entitled to remuneration and to a lien on 
his client’s property the disability to which he is subject in several 
important particulars which we shall have to deal with all flow from 
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this relatiom At the same time his duties are not to be measured by 
the mere commercial nature of the relation between an agent and his 
principal. Nor is he to decide the ethical standard which he wiil 
adôpt by what an agent may do in his relations with his principal. 
In some respects he is above the client ; While bound to protect his. 
interest and not to disregard his instructions, the code of honour 
according to which he will act will he higher than many a client 
may be prepared to adhere to. In England the rufes which regulate 
the relations between a barrister and his cliént cannot be put on the 
rules of principal and agent, though in several respects those rules 
will have to be looked to; because a barrister, no more than an 
attorney is not entitled to act beyond the instructions of his client, or to 
compromise a cause which his client is unwilling to settle. At the same 
time a barrister stands above the position of an agent over his client 
in important particulars. In fact his rights and duties are not 
governed by any contract between him and his client. You know that 
there is an intermediary in England between a barrister and his 
client,-viz., the solicitor. The barrister does not deal directly with 
the client at all in any controversial matter. He does come into 
direct relationship with him in advising him in non-contentious busi- 
ness, and in drawing up wills ; he is also entitled to act without the 
intervention of a solicitor in trials before special bodies as distinguish- 
ed from the regular tribunals of the country. It is more or less a 
matter regulated by convention and by statutes in what cases a 
barrister may be directly instructed by his client. Nor is there any 
statutory sanction for the long established etiquette that a barris- 
ter should not deal” directly with a client. It is the custom of the 
profession which however has received indirect judicial sanction 
in Beynet v. Hale,” where the Court approved of the principle 
and expressed a desire that the custom should be adhered to. 
The barrister’s fee is paid by the solicitor, He cannot enter 
into-any contract with his client about it. He cannot sue his 
client for his fee and the client cannot sue a barrister for negligence 
in the discharge of his duties. Itis perhaps unncessary to deal with 
the rules that regulate the conduct of a barrister to his client in the 
course of these lectures at more length. We shall therefore proceed 
to the duties and set down the rules relating to vakils which in many 
respects are very similar to “those of a solicitor in England. The 
law in America would be a fairly good guide in determining these 
rules because as you are aware there are not there. two distinct 
branches of the profession, All are attorneys though in practice 
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some attorneys do the work of barristers and others do the 
work of solicito% an arrangement ‘which has a great deal to 
recommend it. Many a man does the heavy and plodding work 
of a solicitor calculated to instruct him in all the details of 
the work of the profession for a considerable time in life. 
Afterwards he begins to plead in Court and gives up the work which 
a solicitor ordinarily does, It is an undoubted fact that there are 
many who may make excellent solicitors while they 'may have Very 
poor chances of making good pleaders in Court. And it is much to 
be desired in this country in my opinion that there should be a 
division of work so that some will undertake the work of a solicitor 
while others might do counsel’s work and it is certain that original 
litigation would be conducted very much better than it now is if this 
division of work were resorted to. As it is, what we find in the 
Courts in the moffussil is that a man who has got original litigation 
has too many cases to attend to. It is not possible for him to give 
continuous atfention which an original suit requires from time to time 
to make the case really ripe for hearing in a manner that will not 
entail needlees waste of the time of the Court and of the parties. 
He is obliged to ask for and obtain numerous adjournments for the 
purpose of enabling him at the last moment to make himself ready 
for hearing and the chances are that this practice really leaves him 
illprepare@ even with the indulgence that Courts feel themselves 
bound to ‘grant in the interests of Justice. It would be possible to 
bring cases to a conclusion with much more despatch,’ with much 
more thoroughness and with much better chance of doing every 
thing possible for a client if practitioners should combine and divide 
the work that is to be done in original litigation in the manner that is 
in vogue in America. In the case of appeals no doubt this may be 
unnecessary, but it is of great importance in original litigation. 


The law is that so long as a client has a vakil in the cause he 
cannot himself appear. This is laid down in the rules of practice 
on the appellate side. Now it is the duty of an advocate which 
should be properly realised that he should in no way stand in the 
way of his client getting additional guidance and additional help’ by 
the employment of additional vakils, and a request of this sort should 
not be treated as indicating want of confidence on the part of the 
client. It is natural, as it is usual, for clients to get discouraged at 
times and to feel that their counsel would not be the worse for 
consultation with another. It is sometimes the case, I am afraid 
more often than is proper that the desire on the part of client to engage 
some one else along with the vakil whom he has retained, is regarded 
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with distrusé. Now act honestly on the principle ‘that two heads are 
better than one. If you really “feel that the client his no confidence in 
you then rétire from the case leaving him the liberty to engage any one 
he fikes. That is the only honourable cours se to pursue, at the same 
time'no doubt insisting on his ` safe guatding your interest by, the 
payment of any fee which may be due from him. Never stand in 
the way of his having the person in whom he has confidence. The 
law Is that a client may discharge his vakil or attorney at any | 
time he pleases. There are no provisions in the rules of practice 
applicable to this country which prevent the client from doing so and 
I find that in England and America also an attorney may be dis- 
charged by the client provided only he pays him all fees that 
may be due to him, while on the other hand an advocate would not 
be acting rightly in retiring fron a case at any time that he pleases. 
Ihave no doubt that you will realize that this is reasonable. A 
person who has undertaken a duty of confidence towards another 
should.not be at liberty to abandon it while at the same time the 
individual who reposes confidence on another ought to.be at liberty 
without having to state reasons to revoke that confidence at will. 


NOTES OF INDIAN CASES. 


Dosabai v. Special Officer Salsette Building Sites.»-14 Bom, 
L. R. 592.—This is an interesting case under the Land Acqiisition 
Act. Certain. lands were acquired by the Governmént’ for public 
purposes anda special officer was deputed to take the necessary 
steps for’ this acquisition under the Act. He apparently made the 
enquiry and as a result of that he proposed to award a sum of Rs. 50 
per acre but owing to some administrative order requiring him to 
submit the papers to‘the Collector when the amount awarded ex- 
~ ceeded a certain sum he submitted the papers and as a result of that 
reference he was directed to award compensation at the rate of 
Rs. 4 per acre and he made the order. A reference was asked for 
and was madesto’the District Court who made an award at the 
rate of Rs.14 per acre. The contention was that it should be at 
the rate of Rs. 50 per acre as recommended by the Special Settlement 
officer. “ The Bombay High Court upheld this contention. The 
reasoning-proceeds upon the view that th> special officer is the person 
entitled to make the award and when that officer was appointed he 
should be allowed to prosecute his own inquiry without the inter- 
ference of Government and to make his own award, ande that the 
opinion of the Executive Government under whoge ‘instructions the 
acquisition is sought to have been made cannot he substituted for 
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the opinion of. the Land Acquisition Officer. The ratg which the 
Land Acquisition.lofficer proposed to ¢ive and not the rate which 
he. actually gave by resolution of the Government was awarded by 
the High Court. It does not appear whether the Government don- 
tended that that rate was excessive or any inquiry was made about 
it. This decision would seem not altogether to harmonise with the 
decision of the Madras High Court in a recent case. See Ganga- 
dhara Sastri v. The Depity Collector of Madras. The storfe of 
the Land Acquisition Act and the prima facie reading of that Act 
leads one to take the view that the collector or the Land Acquisition 
dfficer is an agent of the Government miore or less, and that if the 
award. of the Land Acquisition officer is not satisfactory to the 
parties the owner of the property may appeal to the District Court 
which is constituted as a special forum. The Land Acquisition 
officer is bound to take ‘into consideration certain items and is not 
bound to take into consideration certain other items. If in respect 
to any of these items the owner is not satisfied with the award 
made by the Land Acquisition officer he should require the Collector 
to make a reference to the Court stating the grounds on which-the 
objection to the award is taken and the Sale is also required to 
make the reference stating among other things the groundson which 
the amount of compensation was determined by him and the Secre- 
tary of Séate is not entitled to object to the award. If that is so 
and if the items: are objected to by the owner as being insufficient in 
his opinion and the Secretary of State is not entitled te -object the 
only question will be whether the item awarded is insufficient and 
if so what larger amount should be awarded.* There can be no 
issue upon the pleadings such as whether the item awarded is by 
itself excessive and therefore a lesser amount should be awarded. 
We think the learned Judges in the Madras case have not dealt with 
that aspect of the matter in considering whether the decision in 
I. L. R. 38 C. 230 is correct or incorrect. Mr. Justice Sundara Aiyer 
evidently thinks that S. 20 refers -back to S. 18 (1). It must be 
admitted that it also refers back to S. 18 (2). It is impossible to 
hold: that what, should be regarded as of importance to the parties as 
, the ultimate question for determination is whether the amount 
awarded as a wholesshould be accepted. If that is so there is no 
reason whatever for stating that in S. 23 that the Land Acquisition 
officer should take into consideration the several items statéd therein 
and determine the grounds ou which compensation should be awarded. 


The collector, cannot state the grounds without referring to the 
2. e = 
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several items which he should take into consideration under S.- 23. 
S. 25 (1) which requires that the amount awardedéby the Court shall 
_not be less than that awarded by the Collector or not more than: the 
am®unt claimed by the claimant does not refer to the mere total 
amount. ` The proper construction of the clause is to take it as apply- 
ing to the several items of ¢ompensation. Mr. Justice Sundara jené 
speaks of the totul amount in S, 295 (1). The section does not speak 
of ‘total’ amount. It only use the word ‘amount? The objection 
by thè claimant may be to all the items or merely to some of the 
items. The language of the clause is used so as to be capable of 
being applicable to both kinds of objection. As the section says that 
the court has no power to award a greater amount than.that claimed 
in order that it may not be inferred from that the Court may 
have power to award a lesser amount than that awarded by the 
Collector it is said that the court has no such power. Further if the’ 
word “total” should be read into “amount awarded by the Collector” 
it will follow that the said term “total” should also be read into 
“amount so.claimed.” If that were so, the court would have power 
to increase the other iteme though no objection may have been taken 
to them provided that that the total amount is not exceeded. That, 
however, is ,mainfestly absurd. The natural meaning of the term 
‘amount” is to take it as applicable to the item or items objected to. 
Weare not therefore satisfied. with the reasoning of tke learned 
Judges in the Madras case. 


5 
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SUMMARY OF ENGLISH CASES: 
In re Brukbect Permanent Benefit Building Society. 
[1912] 2 Ch. 183 (C. AJ 


Doctrine of Ultra vires—Subrogation— Rights of creditors ad- 
vancing money for purposes ultravires and share holders inter seo 


Suppose & Company with borrowing powers for a certain 
purpose, borrows fora quite unconnected purposeeeg., a building 
Society sets up a banking business and receives deposits, what is the 
position of, the lenders, was the question that eng¢ged the attention of 
the Court of Appeal in this case. The conclusion of the majority; (who 
agreed with the trial Judge) was that it is only after the share holders 
are paid their shares in full that the creditors can come in, 


The doctrine of subrogation might come to the relief “of the 
creditors to some extent for instance if the amount was utilised for 


PART XI. ] THE MADRAS LAW JOURNAL. 113. 


the payment of a binding debt, the creditor can ask to lve placed in 
the place of the!creditor who is discharged. If the money could 
be,traced into the hands of the company, then also the creditor 
could ask to be repaid. ‘ But if neither of these things is possible the 
creditor has no remedy but that allowed to him on equitable 
grounds i in In re Guardian Permanent Bene fit Building Society 1 


of coming in after the share holders are paid in full. p 


`- Fletcher Moulton L. J. was however of opinion that the share 
holders cannot take advantage of ‘the fraudulent conduct of their 
agents and are bound to restore the amounts borrowed before they 
can pay themselves especially where: the shareholders who claim 
priority are the parties that have transgressed the limits of the 
authority conferred upon the company. 


Pennington v. Cayley. [1912] 2 Ch. 236. 


Practice-- Death o f trustee (plaintiffs) in fore-closure’ action 
—Not revivor but addition as defendants on. refusal of new 
trustees to be plaintiffs. 


In a foreclosure action brought by trustees, after the final order 
for. foreclosure somé of the trustees died. The question was 
what wa’ the, course to be adopted. by a defendant who was 
desirous of making an application to vacate the order. He made an 
application for revivor. But the court held that the proper course was 
to apply to the trustees for their consent to add them as plaintiffs and 
if they refused, to apply to the court tó add them as defendants. 


di’ 


Meyers v. Heùnell. [1912] 2 Ch. 256. 


Construction of Valilating clause—Education act rules— 
“ Defect in election or appointment” — aka of declaration o of 
religious belief. 


Under the final order by the Board of Education under the 
Education Act, 1902 ‘* no person was entitled to act as foundation 
! Manager of a non- -provided Church of England Elementary school 
until he had signed a declaration that he was a member of the Church 
of England.” At the time the body of Managers of a School purpor- 
ted to dismiss a headmaster, three of them had not signed the 
requisite dgclaration. A section’of the act provided that “no proceed- 
ings of the body shall be invalidated by any defect in the election 
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appointment*or qualification of any Manager.’ It was held that the 
words of the final order did nòt amount to an absolute prohibition 
and, that this section validated the act. There was a further objec- 
tion that some of the nominated Managers were not properly 
nominated and that those that appointed them had -no authority so 
to'do. This defect was also held to be cured by the section. . 


e e 
——__ 


Herbert v Herbert. [1912] 2 Ch. 268. 


Conversion of realty into personalty—Order for sale of pro- 


perty of persons not sui juris—Effect of subsequently becoming 
‘sui juris. l i X 


Where property is taken compulsorily from any person who is 


not -sui juris and who is not competent to make the subsequent ` 


alteration in the disposition or the devolution of that property, which 
would naturally follow such a change the presumption & if the words 
of the act of Parliament really admit of that interpretation that the 
legislature did not intend to interfere with any legal rights or any legi- 
timate expectations of any persons whatsoaver. For instance under 
the Partition Acts, where sale of realty is directed, the share of the 
person not sui juris is not converted into personalty. The fact that 
the person became sui juris before the payment was made and did 
_ not express his intention one way or the other does not have the effect 

of converting it. This rule applies equally. to feme coverts who 
subsequently become discovert. 


“le Griffith v. Richard Clay and Sons Limited. 
[1912] 2 Ch, 291 (C. A) 


Ancient light—Damages for disturbance—Dimunition of 
value of site qs building site, not merely of the house. 


x 


Affirming the Judgment of Neville J. reported,in (1912) 1 Ch. | 
291, the Court of appeal held in this case that the damages recovera- - 


ble by a person whose ancient lights have bees disturbed are not 

confined to the depreciation of the house but extend to the depre- 

ciation in the value of the whole premises considered as a building 

site, whether as a house site or as a factory site, to which latter 

purpose it was more adapfed. aes ; 
; á š 
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General Estates Co. v. Beaves. [1912] 2. K. 8. 398. 


Practice—Trans ferred action—-County Court—Title to fran- 
chise—J urisdiction— High Court—Writ of certiorari. e 


S. 126 of the County courts Act provided that the High Court or 
any judge thereof may order the removal by the writ of certiorari 
or otherwise of any action commenced in the county court to, the 
High Court. 


The plaintiff had issued a writ in tie Chancery Division of the 
High Court for an injunction to restrain the defendants from disturb- 
ing a ferry. The judge in the Chancery on an interlocutory applica- 
tion for an interim injunction ordered the transfer of the action to 
the county court. The county court had no jurisdiction to try any 
question involving title to any franchise. It became apparent in the 
course of the proceedings that the title to the ferry was in question. 
Held that the High Court had jurisdiction to order the’ transfer of 


-the action to@he High Court. ; 


Cowern v. Nield.” [1912] 2. K. B. 419. 
Contract—Infant, goods supplied by—Failure of consider- 
ation—Ltability of infant—Money had and received. |... 
An infant carrying on business as a hay and straw merchant 


entered into a contract with defendant to supply him iwith some 
cloves and hay. The defendant sent a cheques for the hay and 


_ cloves ordered. .The infant merchant failed to deliver the goods. 


Held in an action for money had and received that the infant would 
not be liable though the contract was for the infant’s benefit unless it 
can be proved that the infant obtained the money by fraud. 


9 


In re Milles: Ex-farte Furniture and Fins Arts 
Depositaries, Ltd. [1912] 2. K. B. 451. 


Bankruptcy—Practice—Judgment in county court—Pay- 
ment into court—Bankruptcy notice for full amount—Bankruptey 
Acts 46 and47 Vict. Ch. 52, S. 4. Subs., 91—County Courts Act. 


Some creditors obtained judgment against a debtor in the County 
court which directed payment into court. . The debtor paid a portion 
of the amount into court. The creditors objected and issued Bank- 
ruptcy notice for the full amount. Held that after payment into 
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i i ' ‘ee 
‘court execution should only issue for the balance remaining after 
giving credit fer the payment? | i 


i 





Plant v. Collins Deeley Claimant. [1912]: 2. K. B. 459. ` 


Interpleader— Judgment fora debt—Execution and sale of 
judgment- -debtors goods—Claim by assignee of debi—Proceeds of 
‘sale, 


In this case plaintiff assigned by deed all his debts and sums of 
money owing to him to the claimant D. by way of mortgage. P. 
sued the debtor subsequently and recovered judgment. In execution 
the debtor’s goods were attached and sold. D. then claimed the 
proceeds of sale in the hands of the bailiff. He took out an inter- 
pleader summons. Held that the claimant must make out a claim 
to the goods taken in execution before he could claim the proceeds 

“of sale, As the goods were admitted to be that of the judgment- 
” debtor the claim could not succeéd. ° 


———— JI | / | f 
Rex v. Hudson. (C. ©. A) [1912] 2. K. B. 464. 


Criminal Law—Evidence—Prisoner as witness—Previous 
conviction— Questions as to—Imputation on character of prosecu- 
tion witnesses. 


Where a prisoner when defended by counsel has through that 
+ @ counsel accused the ‘witnesses of having committed the crime with 
which he (the prisoner) is charged, the prisoner can be cross-examined ‘ 
as to his character on previous convictions. 


In re Fisher and Sons. [1912] 2. K. B. 491. 


Bankruptcy—Practice—Executors carrying on business in 
firm nume—Receiving order agzinst firn—Adjutication— 
Whether exectitors par tners, j 


Where executors carried on their testator’s bustness under the 
powers conferred by his willin the same firm name,in which the business 
was carried on and subsequently a receiving order was made against 
them in the firm name on a bankruptcy petition by some creditor who 

recovered judgment against the firm. Held that they. could not be 
‘adjudicated bankrupts as partners though they could: be proceeded 
against individually and made bankrupts. : 


en 
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In re Prigoshen: Ex-parte Official Receiyer. 


_ Bankrupte pd ssignment deed—Composition—Trustee under 
deed authorised by creditors not to enforce deed—Key of busigess 
premises returned to debtor—Liability of trustee under deed to 
account to trustee in bankruptcy. 


In this case a debtor assigned by deed all his stock in trade and 
and effects to a trustee for the benefit of his creditors and the® key 
of the business premises was entristed to the trustee. ‘The 
trustee valued the stock in trade and at a meeting of the creditors the 
debtor offered a composition which the creditors accepted subject 
to satisfactory security being given. The creditors instructed the 
trustee not to enforce the deed. The trustee delivered up the key of 
the premises to the debtor which enabled him to dispose of the goods. 
The debter became bankrupt. Held that the trustee under the deed 
of assignment took possession of the goods and as such liable to 
account to the trustee in bankruptcy of the debtor. 


JOTTINGS AND CUTTINGS. 


The Retirement of Lord Robson.—After a very short period 
of judiciab service as a Lord of Appeal in ordinary, Lord Robson has 
found it necessary on the advice of his doctors to retire. It has been 
known for some time that his health was impaired, and he will carry 
with him into his retirement the best wishes of the whole profession 
for his speedy recovery and the opportunity of enjoying his well- 
earned leisure. The strain of the Attorney-General’s office to-day, 
with its combination of incessant legal and political duties, exhausts, 
we fear, all but the very strongest. Sir John Lawson Walton, Lord 
Robson’s predecessor, died in harness, and Sir Samuel Evans, his 
successor, resigned the office after a very short term for the less 
exacting duties of the President of the Probate and Divorce Court. 
Lord Robson had not the opportunity, unfortunately, of making his 
mark in our judicial annals, but at the Bar he gained a distinguished 

‘reputation as & commercial lawyer, and in the House of Commons, 
unlike many legal members, he early gained the ear of the assémbly 
and was recognised as one of the most powerful debaters cn the 
Liberal side. As Attorney-General he made a dignified head of the 
Bar, and perhaps his greatest legal service was his successful present- 
ation of the British case in the Newfoundland Fisheries Arbitration 
at Hague in 1910. It is to be hoped that his large experience of 
affairs will not be altogether lost to the nation, and that, though free 

3 
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from the dutjes of a Lord of Appeal, he will be able from time.to 
time to assist the House of Lords and the Judicial(Committee, where: 
his large democratic sympathies will be especially valuable-— The 
Lats Journal. 


i Ka ` ‘ 

The New Judicial. Appointments—The judicial appointments 
congéquent on the retirement of Lord Robson shovfld, on the whole; 
add to the strength of the Courts and will give general satisfaction 
to the profession. The fact that the retiring Law-Lord was a 
common-law lawyer made it necessary that the promotion should be 
given to‘common law judges, and explains why the Master.of the 
Rolls should not have ascended. Lord Justice Fletcher Moulton 
will bring to the two highest tribunals of appeal a wealth of learn- 
ing and judicial knowledge, an intellectual mastery and an indepen. 
‘ dence of view which should give him a place. among the great 
builders of our law. In the Court of Appeal he has shown a strong 
faculty of dissent, which has not tended, perhaps, to “the certainty 
of its judgments, but his opinion has on not a few occasions been 
upheld by the higher tribunal, and his desire to mould the law to 
fresh needs will have full play in his new sphere. Mr. Justice 
Hamilton has been on the Bench but three years, but his commanding 
grasp of commercial Jaw in all its branches has marked hin out for 
early promotion, and his presence in the Court of Appeal will certainly 
add to the authority of its judgment in commercial cases. His 
powers ar€ now at their prime e, and for that reason no doubt he was 
, preferred to one of*his senior colleagues, whose reputation is equally- 
distinguished. Mr. Rowlatt has ascended to the Bench after seven 
years of excellent work as Junior Counsel to the Treasury, on the 
common-law side. That office gives its holder almost a prescriptive 
right to a judgeship, and Mr. Rowlatt brings to his.new work those 
qualities which made his predecessors, Lord Bowen, Sir A. L. Smith, 
‘and Mr. Justice Wright, such distinguished members of the Bench—. 
scholarly precision, literary attainments of a high order, great, 
industry, and wide experience. The appointment of Mr. Stewart-. 
Smith, K. C., to succeed to the late Vice-Chancelltr Leigh-Clare 
in ‘the office of Vice-Chancellor of the Palatine Court, though 
foreshadowed by his acting as deputy forsome months, will not: 
command the same general satisfaction. Mr. Stewart-Smith is, 
indeed, a Chancery léader of-distinction, but there is a suggestion of 
political considerations in his selection for the-most lucrative and the 
most dignified judicial post in-the Kingdom outside the High Court a 
and there is at least one‘other. Chancery leader “who, by his legal- 
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reputation and his‘association with the country, would sgem to have 
had superior claimb to the office.—Ibid» 


* 2 5 


Miscellan y.—Lord Halsbury will complete his eighty-seventh. 
year’ of his birthday on Tuesday next, having been born on 
September 3, 1825. It is nearly forty years since he first became a 
Law Officer—he® was Solicitor-General in Lord Beaconsfidid’s 
Government of 1875-1880—and nearly thirty years since he was 
first made Lord Chancellor. Two Lord Chancellors of the Victo- 
rian era died nonagenarians ; Lord Lyndhurst was ninety-one when’ 
he’ passed away, and Lord.St. Leonards feached the age of ninety- 
three. The mental and physical vigour which Lord Halsbury con- 
tinues to display encourages the hope that his years will be as many. 
as those of any of his predecessors.’ His seventeen years on the 
Woolsack, which “left his energy quite unimpaired, form a record 
excelled only ky Hardwicke and Eldon.—The Law Journal. 


* 


‘A Unique Event.—The spectacle of a father as Chief Justice, a 
son as Crown Prosecutor, and another as’ defending counsel in a 
Supreme Court case, not to speak of a son-in-law as Judge’s Associate 
is probably. a unique one. It occurred in the Kalgoorlie Circuit Court 
on Wednesday last, when the Chief Justice (Sir Stephen Parker) was 
on the bench, and before him appeared one son (Mr. Frank Parker) 
in the role: of Crown Prosecutor, while anothereson (Mr. Hubert 
Parker), one of the younger members of the bar in Western 
Australia, was the defending counsel, The case in which they were 
engaged lasted about two hours and three-quarters, during which 
. period His Honor was not troubled with lively exchanges between 
the opposing advocates, nor called upon to decide any knotty point 
that one might have raised or the other. The way in which Mr. 
Hubert Parker pleaded the cause of his client against the array of 
evidence adduced by Mr: Frank Parkar, the Crown Prosecutor, won 
the day.—The “ Daily News,” Perth, W. A. 


* Oe 
> 


`. Liability for Acts of domestic animals.—The broad distinc- 
tion at Cgmmon Law between the liability of the owner of an 
animal of a dangerous kind and of the owner of a tame domestic 
animal for injurie$ caused by it to human beings is that the 
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former keeps the animal at his peril—if it ddes mischief he is 
generally answerable without ‘proof of negligence; while in the case 
of an animal of a usually harmless kind the owner is only liable if 
it be proved that he knew of its vicious propensities. The principle 
is embodied as regards dogs in the popular, though, somewhat 
inaccurate saying, that every dog is entitled to onebite. An extreme 
illugtration of the principle is the case of a horse which was allowed 
to stray on to the highway and kicked a child; the owner ,was held 
not to be liable, because straying horses do not usually kick. children, 
and he had no reason to think that this horse was likely to commit 
such an act. A curious case on the point, Clinton v. Lyons, came 
last week before a Divisional Court on appeal from the Westminster 
County Court. A lady had gone into a tea-shop belonging to the 
defendants, accompanied by a little dog. The tea-shop cat, which 
had kittens, attacked and bit the dog, probably suspecting it of evil 
designs on het offspring, whereupon the lady picked up the dog and 
handed it to a companion. Afterwards the cat jumped on to her 
shoulder and bit her: and for the injury she sustained the jury 
awarded her damages, on the ground that the defendants had not 
taken reasonable precautions for the safety of their customers. ` Yet 
| the attack on the lady was not, said the Court, acting no doubt on 
their own knowledge of cat nature, an occurrence which ought 
reasonably ¢ to have been anticipated and guarded against. Human 
beings can usually go with perfect safety into a room where there is 
a cat even with kiftens; and so they held that the defendants were » 
not liable, because the injury to the lady -was not an ordinary 
oe a of keeping a cat in a tea-shop. —The Law Journal. 
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LOCAL INSPECTION BY MAGISTRATE. 


Our Judicial system. gives to the court only power to adjudge the 
existence of, facts accordingly as they are deposed to on the evidence 
before it. Babbon Sheik v. King Emperor.) But in some cases it 
may be difficult to appreciate the evidence without a complete model 
showing the property and its surroundings or without local inspec- 
tion. The law makes no provision for such an inspection by a 
Magistrate in 8 case which is being tried by himself: Queen Empress’ 
v. Mani Kam2; Hari Kishore Mittray. Abdul Baki Miah®: and the 
only sections of the Code of Criminal Procedure which allow of 
local investigations and local inspections of any kind are Ss. 148, 
202 and 293. Hari Kishore Mittra v. Abdul Baki Miah ®; Babbon 
Sheik v. King Emperor. ' 


| S. 148 provides thatin cases under Chapter XII the District 
Magistrate or Sub-Divisional Magistrate may direct “some other 
Magistrate subordinate to him to make a locaļ enquiry and the 
report of such’ Magistrate may be read as evidence in the case. 
S. 202 lays down that if a Chief Presidency or any other Presi- 
dency Magistrate authorised by the Local Government in this behalf 
or any Magistrate of the first or second is not satisfied as to the 
truth of a complaint he may, before issuing process direct a local 
investigation by any officer subordinate to. such Magistrate or by a 
Police Officer or by such other person not being a Magistrate or 
Police Officer as he thinks fit and, under S. 203 the result of such 
investigation shall be taken into consideration in deciding whether 
there is sufficient ground for proceeding with the case or not. S. 293 
provides for jurors or assessors in a sessions trial, viewing the place 
of occurrence or any other place in which any other transaction 
material to the trial is alleged to have occurred. There seems to be 
no wee however for the Sessions Judge himself joining in the ins- 








1 (1910) LL. R. 37 c. 340 S. c. 14 c. W. N. 422 per Woodroffe J. 
2, (1896) al. L. Rel9 M. 263=2 Weir 725 s. c. 6 Mad. L. J. 143. 
3. (1894) I, L, R. 21 C. 920 per Rampini J. 
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pection Babbon Sheik v. King Emperor} althoug | in Oudh Behari 
Narayan Singh? it was not questioned that the J dge himself could 
visit, the place of occurrence and it was held that he should proceed 
therewith the assessors, after due notice to the parties, before the 
case is closed. : 

Though there is no express statutory provision in that respect 
the ease law and the practice of the courts appear tp establish that a 
Magistrate may take a view of the locus in guo in order to enable 
him to understand the evidence that is laid before him Babbon 
Sheik v. King Emperor.’ : 

In the case of Nidani Mondal v. Alaboxa Sircar® Woodroffe J. 
observed “that local investigation except where expressly provided 
by law is not advisable ” but in Babbon Sheik v. King Emperor? 
the learned Judge is reported to have said that his language in the 
former case was not sufficiently guarded and must be taken in con- 
nection with the facts of that case where the Magistrate held a local 
inspection after the close of the case and relied mainfy upon infer- 
ences drawn therefrom contrary to the evidence on behalf of the 
accused and the result of the observation made was not communi- 
cated to them. 


In the aforesaid case of Babbon Sheik v. King Emperor,* 
D. Chatterji J. was of opinion that the Legislature in the Code of 
Criminal Procedure, 1898, in amending the explanation to 9. 556 
and enacting that a Magistrate.shall not be disqualified from trying a 
case “ by reason only that he has viewed the place in which an offence 
is alleged to have Been committed or any other place. in which any 
other transaction material to the case is alleged to have occurred and 
made an enquiry in the case” overruled those cases which had held 
that merely by viewing the locus in quo the Magistrate made himself 
a, witness in the case and could not try it. It thus saved the Magis- 
trate’s jurisdiction to try a case notwithstanding that he may have 
made a local inspection or investigation although it did not directly 
authorise him ġo make such inspection. The learned Judge referred 
to (a) Girish Chandra Ghose v. Queen Empress,* (b) Hari Kishore 
Mittra v. Abdul Baki Miah, (c) Queen Empress v. Hani Kam. 


The first of these cases hardly deals witha “local inspection 
by the trying Magistrate in the course of the trial. In this case the 
Magistrate had himself taken an active part in- dispersing the 


unlawful assembly, in other words, he had exercised the power 








1. (1910) 1.L.R. 37 C.:340- “2, 1C. L. R. 143. 
3. (1905) 9C.W.N; CCXXIL. 4. (1893) I. L. R. 20 @. 857. e 
5, (1894) I. L. R. 2} C. 920. 6. (1896) I.L.R. 19 M. 263 s.c. 6 MIJ. 143. 
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given to him oyp 127 Cr. P. C. and subsequently toek pains to 
collect the evidende showing the connection of the accused with the 
offence charged. This case is similar to that of J. F. Harrison v. 
Mayor and others Justices of Middlesex where one of *the 
Justices on the bench had taken an active part in the proceedings 
and Blackburn J. (Quain and Field JJ. concurring) held that he 
ought not to have taken part in the trial. In the second case (Hari 
Kishore Mittra v. Abdul Baki Miah?) the Magistrate did much More 
than-merely viewing the locus in quo. Hehelda local enquiry extend- 
ing over five days during which he made a number of notes and 
acquired a large amount of information with reference to the occur- 
rence on which he had to arrive at a judicial determination. 


The case of Girish Chandra Ghosh v. Queen Empress,® was 
followed in Sudhama Upadhya v. Queen Eimpress,* which laid 
down that where investigations of the police preliminary to a trial 


were -directed to a very considerable extent by a Magistrate, such . 


Magistrate Was personally interested in the case and was disquali- 
fied from trying it by S. 555 of the Criminal Procedure Code of 
1882 corresponding to S. 556 of the present Code and the Legislature 
had under its consideration these cases in exacting the explanation 
to S. 556 in the present form. 


In Babbon Sheik v. King Emperor,® referred to above 
Stephen J. held that the Code of Criminal Procedure is not exhaus- 
tive and it cannot by omitting to justify a certain course,of action on 
his part deprive him of powers which he otherwise possesses. 


. °. 

In English Law the only provision for a local inspection is onc 
which corresponds to S. 293 of our Code of Criminal Procedure. 
The jury in a criminal trial may have a view of the locus in quo if 
it is within the same county as that in which the trial takes place 
and if the court thinks thata view would be of service to them 
(Halsbury’s, Laws of England, Volume 9 p. 369.) It is competent for 
the judge to permit the jury to view the locus in quo at any time 
during the trial, even without the consent of the pros@cutor and even 
after his summiag up but he should take precautions not to allow 
improper communications being made to them at the view. (Arch- 


bol#’s Criminal Pledding 23rd Edition p. 212.) 


Local inspections however must be strictly subject to the limita- 
tions that have been laid down. In the first place the enquiry 


6. . 
1. (1875) 1 Q. B. D. 173. 2. (1894) I. L. R. 21 C. 920. 
3. (1893)°L L. Re 20 C. 857. 4. (1896) I. L. R. 23 C. 328. 
5. (1910) L L. R. 37 C. 340, 





~? 
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should be srictly an inspection of the locus in quo with a veiw to 
understand the evidence on’ the record ; (Babbdn Sheik v. King 
Emperor;} Hari Kishore Mittra v. Queen Empress;* Queen- 
Empress vy. Mani Kam);% and every possible precaution should be 
taken that such a view should be nothing but a view of the local 
features. Babbon Sheik v. King Emperor: and Satri Dulali v. 
a dell It is highly improper for a Magistrate to take evidence 
on the spot without observing all the safeguards by which evidence 
on which a Judge may act is protected by law and any irregularity in 
this respect cannot be cured by the Magistrate putting in his notes 
as evidence and by his allowing either the prosecution or the defence 
to cross-examine him. Such a proceeding is not contemplated by 
any provision to be found in the written law of this country and is 
one which must have a tendency to shake the confidence of the 
people in the administration of justice.2 Further it has been fre- 
quently ruled that when a Judge is the sole Judge both of law and 
fact he cannot give evidence before himself (Hari Kishore Mitra v. 
Queen Empress? and Empress v. Donelly.5) Secondly an imme- 
diate report of what is seen should be placed on the record and laid 
open to the scrutiny of the parties (Babbon Sheik v.King Emperor)}. 
Thirdly the Magistrate should invariably be accompanied by both 
parties as their representatives (Queen Empress v. Mani Kam’ 
and Queen Empress v. Chanbasa Madiapa),6 ° 


The reported cases condemn local enquiries held by Magistrates 
with a view other than to understand the evidence placed before them 
(Hari Kishore Mittra v. Queen Empress?) and where no record was 
kept of the result of such inquiry) Nidani Mondal v. Alaboxa Sircar,? 
Lal Behari Saha v. Bejoy Sankar Sikdar,s Kundro Mohan Pani- 
grahi®) and where in a proceeding under S. 145 Criminal Procedure 
Code the Magistrate instead of deputing a Subordinate Magistrate to 
hold a local enquiry as provided in S. 148 Criminal Procedure Code 
did it himself and wholly discarded the evidence on the record and 
decided the casg upon what he saw, heard and inferred on the spot, it 
was held that the Magistrate had erred materially in his jurisdiction. 





Lal Behari Saha x. Bejoy Sankar Sikdar.® 5 
1. (1910) I. L. R, 37 Cal. 340 s. c. 14 C. W. N. 420. ° 
2. (1894) I L. R. 21 Cal. 220. 
3. (1896) I. L. R. 19 M. 263=2 Weir 725=6 M. L. J. 143. l 
4, ` (t899) 3 C. W., N. 607, f 5. (1877) I. L. R. 2 Gal, 405. 
6. Ratanlal’s unreported Criminal Cases, p. 854. 
7. (1905) 9 C. W. N. 222 N. 8. (1905) MC. W?N. 181: 


9. (1907) 12C. W. N.153 N. 
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The question\arises can the Magistrate test the swotn-testimony 
on the record by the light of his own observation. In Babbon 
Sheik v. King Emperor? referred to above. Stephen and, D. 
Chatter ji JJ. take the view that he can and D. Chatterji J. relies 
on Ig re Lalji 2 and Lal Behari Saha v. Bejoy Sankar Sikdar.® 


As laid dowa by their Lordships of the Judicial Commitee 
in Harpurshad + “a judge cannot without giving evidence as 
a witness import into a case his own knowledge of particular 
facts.” It is one of the cherished and salutary principles of 
English Criminal Jurisprudence that no man shall be convicted 
except upon evidence which he has had an opportunity of testing by 
cross-examination and contradicting by rebutting evidence. If the 
Magistrate therefore imports into the case any facts which he has 
himself observed he would be introducing into the case evidence 
which has not been subjected to these tests and in regard to which 
he may have een misled by his senses or based in favour of either 
party (Babbon Sheik v. King Emperor Per Chatterji J.) 1, In 
the words of Woodroffe J.1 there is no authority for holding 
that a court may take a view of the locality for any purpose other 
than that of understanding the evidence, for example, to see 
whether the complainant or the accused is speaking the truth on a 
certain point. If it is permissible there appears to be in such a case 
no necessity for evidence at all as regards this particular fact. It 
would be sufficient that the complainant should allege a certain state 
of facts. ‘Then without his oath to that effect or evidence given on 
behalf of the accused the court might go itself and ascertain the 
truth or falsity of the alleged fact. Would it for instance be open 
to a Judge however expert he might be on the subject to pronounce 
on the strength of his personal observation against the truth of an 
allegation that a room was dark or deprived of air? The matter 
may be tested in another way. Where the court limits its judgment 
strictly to the materials placed before it by the parties in court then 
its judgment can be tested by the court of appeal by reference to 
the same materfals which are also before the appellate court. This 
is not possible where the lower court’s judgment is based on personal 
observations out of court. If the Court’s impartiality or accuracy of 
observation were by a party put in question is it to be said that in 
all such cases the result of the court’s observation must be accepted 
even though it may be at variance with. the sworn testimony of 





1. (1910) Í. L. R.%37 C. 340. 2. (1897) I, L. R. 19 A. 302. 
3. (1905) 10 C. W. N. 181. 4. (1876) L. R. 3 Indian Appeals p. 259, 
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numerous and reliable witnesses? And if not what means has the 
appellate court in such a casé of deciding the matter ? 


. © It goes without saying however that if the Magistrate has 
seen a certain state of things and if witnesses examined before 
him testify to the contrary it is natural that he should bélieve 
the testimony of his own senses and disbelieve the sworn testi- 
moy. It seems to be a psychological impossibility that he should 
do otherwise and in spite of all possible safeguards the fact of local 
inspection by the Magistrate, particularly when the idea of such 
inspection emanates from the Magistrate himself; may very often 
give rise to a not unreasonable apprehension in the mind of either of 
the parties concerned. In the famous words of Lush J. in Serjeant 
v. Dalel “ the law in laying down the strict rule (regarding the 
disqualification of Judges) has regard not so much perhaps to the 
motives which might be supposed to bias the Judge as to the suscep- 
tibility of the litigant parties. One important object at all events 
is to clear away everything which engender suspicio? and distrust 
of the tribunal and soto promote the feeling of confidence in the 
administration of justice which is so essential to social order and 
security.” 


Two important recent decisions of the Calcutta High Court 
(Radha Madhal Paikra v. King Emperor? and Abiar R&i v. Jhin- 
gur Tewari?) require more than a passing notice. 

. 


The result of a series of decisions from 1894 to the beginning of 
1910 has been upset and in the first of these cases, where in the 
course of the trial a Sub-Deputy Magistrate was deputed by the 
trying Magistrate to hold a local inspection and was examined as-a 
witness after he had made the investigation, the learned Judges hold 
that it was at most an irregularity. In the second case, by extend- 
ing the provision, of S. 392 of the old Code of Civil Procedure 
corresponding to Order 26, Rule 9 of the present Code, for local 
investigations ia Civil Cases it is laid down that besides those authori- 
sed or directed by the Code of Criminal Procedure there is a class 
of local inspections under which very many cases fall and for which 
there is express provision in the Code of Civil Procedure. Reliance 
is placed on the Judgment of Mitter Acting C. J. and Maclean J. 
in Joy Kumar v. Bundhee Lal* a decision in a civil case. 
The conclusion arrived at in that case was that there was provision 
for local investigations by the Judge himself in civil cases, No 





1, (1877) 2 Q. B. D. 558, 2, (1909) @5 C. W. N. 414. ` 
3. (1910) 16 C. W. N. 426. 4, (1883) L L. R. 9 C. 363, 
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doubt in discussing how the Court can take into consigeration the 
result of such local" investigation reference is made to the definition 
of the word “ proved” in the Indian Evidence Act but the learned 
Judges after quoting S. 392 go on tosay: “It is clear from fhis 
that the delegation of the duty of elucidating any matters in dispute 
by local investigation is to be made only when the presiding Judge 
cannot conveniently conduct the enquiry himself.” Relying on this 
itislaid down in Aliar Bai v. Jinghur Tewari? that “the judifial 
system in this country of which the Evidence Act is a most impor- 
tant factor gives the court power to adjudge the existence of facts 
on matters before it as well as according as they are deposed to in 
the evidence.” 


SURESH CHANDRA MUKHERJI. 
Vakil, High Court. 
Calcutta. 


NOTES OF INDIAN CASES. 


Bhagbati Koer v. Sahudra Koer.—16 C. W.N. 834—We 
regret that the question as to the true nature of the estate in property 
purchased by a widow out of the savings of her husband’s estate has 
not been diScussed in the manner in which it should be by the learned 
Judges and we feel some difficulty in accepting the conclusion 
of the learned Judges in this case. The learned Judges admit 
that the question is not altogether free from difficulty and state: 
“The true test to be applied to cases of this description is to 
determine from the surrounding circumstances the intention of the 
widow. Did she intend to treat the disputed property as part and 
parcel of the estate of her husband or did she treat it as a temporary 
saving liable to be applied by her subsequently for her own pur- 
poses?” In the absence of any special circumstance we should think 
it would lie upon the reversioner to show that the property purchas- 
ed by a widow out of her savings is: not her absolut€ property but 
is such propertysas partakes of the character of her husband’s estate. 
If the true principle of law as must now be admitted to be unques- 
tionable is that the net income of the estate is property at the absolute 
disposal of the widow it would follow that the property purchased 
out of such net income is the absolute property of the widow. Whether 
any subsequent act on her part would divest the estate vested in her 
absolutely and would create a restriction* against alienation which 


mm 





g 
1, (1911) 16 C. W. N. 426 at page 429. 
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did not andecould not exist at the time of the pufhase is a question 
which has been assumed in favour of the reversioner but which we 
thigk is a very difficult question to be dealt with. + In the case under 
notice one of the items originally belonged to the husband’s 
estate. It was sold and passed into the hands of a stranger. 
The widow re-purchased it from such stranger. The learned 
` Judges say that the inference is irresistible that the, widow intended 
to treat it as part of her husband’s estate. We fail to see where 
this inference lies and much less how the inference is irresistible. 
The mere fact of a purchase of property which belonged formerly to 
her husband’s estate could not lead to any inference that the widow in- 
tended at the time of the purchase to treat such purchased property as 
part of her husband’s estate. The learned Judges do not refer to any | 
subsequent conduct. We think that in a case where it is admitted or 
shown that the property is purchased out of the net income or out of 
the savings made by the widow the prima-facie view is that the 
property partakes of the nature of the savings, i.¢.,gf the source 
` which forms the means of acquisition. As regards the rent not realised 
there is greater difficulty in accepting the conclusions of the learned 
Judges. The learned Judges do not dissent from the view laid down 
in Soudamini v. The Administrator-General? and Subramania 
Chetti v. Arunachellam.2 Rent which is not realized from the 
tenants should be on the same footing as income not realtzed by the 
widow which isin the hands of a stranger and which she has to 
recover aftetwards. As pointed out by the learned Judges in the latter 
case the'theory that the property purchased by a widow from Fer 
unspent income ought to be presumed to be the property 
not belonging to the widow but to her husband’s estate is based 
upon an exploded doctrine that the control of the widow over the 
income was limited to such abstemious use as befitted the ascetic 
life led by her. Mitter J. relied upon this doctrine as part of the. 
living law in Bengal: but even there it has since been completely 
abandoned. Ifa widow having a mere life estate as distinguished 
from.a widow's estate would be entitled ,absolutely to the income 
accruing from the estate and that such income or the property pur- 
chased out of it would devolve on her own heirs it is difficult to con- 
ceive why that result should not follow in the case of a widow’s 
estate which is more than a life estate. 


tan ki e— 4 
1. (1892) L. R, 201. A. I2. 2, (1904) I. L. R. 28 M, 1. 
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Jugal Kishdre Marwari v. Ambika Debi—iéC. W. N. 
852.—We should think that the rule of decision has been stated 
rather too broadly by the learned Judges in this case. A third person 
put in a claim for attachment. He did not prosecute his claim and it 
was dismissed. The property was sold and the auction purchaser 
got symbolical possession. The original claimant obstructed. There 
was a report by the Amin to the Court of the obstruction. The eb- 
structor also put ina claim under O. 21 r. 97 although it does not 
appear how this rule entitled him to make the application. The 

|“ learned Judges hold that by reason of the original order dismissing 
the claim the claimant is precluded from resisting her and that the 
auction purchaser was entitled to possession without any inquiry. 
The learned Judges refer to O. 21 r. 63 as establishing their posi- 
tion. That rule however does not make every order passed ona 
claim conclusive. R.60 speaks of one kind of order and that 
is as against the decree-holder. R. 61 refers to another kind of order 
and that relates to the claimant. R. 62 has reference both to the 
decree-holder and claimant. All these rules 60, 61 and 62 assume 
an investigation by the Court and an actual] decision that property 
belongs to the claimant or to the judgment-debtor or to both. The 
order under R. 60 is that the property is not in the possession of 
the judgment-debtor or of some body in trust for him or that it is in 
possession 8f the judgment-debtor in trust for the claimant and that 
therefore the property be released from attachment. The order 
under R. 61 is one disallowing the claim on the ground that the pro- 
perty isin possession of the judgment-debtor as his own or in 
possession of some other in trust for him. The order dismissing 
a claim for default is not necessarily an order under R. 61. In the 
case of such default the Court may not adjudicate at all and may dis- 
miss the claim just as it can do in the case of suits or other proceed- 
ings or the Court may proceed to adjudicate notwithstanding the 
default and hold that the property was in the possession of the judg- 
ment-debtor as his own property there being no evidence to the 
contrary. Itis only an order based upon such adjudication or rather 
an order which gdjudicates in such a manner that can have the 
conclusive effect stated under R. 63. When there is no such adjudi- 
‚cation a mere order dismissing a claim for default cannot have the 
conclusive effect stated in R. 63. Where the order is one merely 
dismissing a claim for default it cannot be known on what the ad- 
judication is based or what the adjudication is. It must be remem- 
bered that the proceeding is summary. If the claim preferred is late 
the Court may disntiss it without adjudication although the claimant 
is prepared to adduce evidence. The mere fact that a claim was 
2 


a4 
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put in and“dismissed cannot attract the astina) penalty attached 
by R. 63 especially when it must be admitted that the provisions 
are merely permissive, 





e 

The Rangoon Botatoung Company Limited. v. The Collec- 
tow of Rangoon.—16 C. W. N. 961.—We do net think that the 
decision in this case is to be taken as an authority for the general 
proposition that in no case under the Land Acquisition Act there can 
be an appeal to the Privy Council. It must be taken with special 
reference to the case before their Lordships which was an appeal 
from the Chief Court of Lower Burma in a case decided by that 
Court in the exercise of its original jurisdiction. The reference was 
made by the Collector to the Chief Court and that Court consisting 
of a Bench of two Judges in the exercise of its original jurisdiction 
heard and ‘decided it and their Lordships held that there was no 
appeal as a matter of right and we think their decision is strictly 
justifiable by the provisions of the Lower Burma Courts Act 6 of 
1900 taken with Sections 109 and 111 of Civil Procedure Code. (595 
596 O. C.)’ According to S. 8 of the Lower Burma Courts Act the 
Chief Court shall be the highest court of appeal. Itis also a 
Principal Civil Court of Original Jurisdiction for the Rangoon Town. 
According to S. 1 the jurisdiction can be exercised by a single Judge 
of the Court. According to S. 14 of the same Act an appeal from 
any decreé made by a single Judge of the Chief Court or by an 
order made by such single Judge of the Chief Court or by any order 
made by such single Judge and (when an appeal from such order’ is 
permitted by any such law) in the exercise of its original jurisdiction 
as the Principal Civil Court of Original Jurisdiction for the Rangoon 
Town or in the exercise of any other jurisdiction of a civil nature to 
which the Chief Court by that rule extend that section shall lie -to 
a Bench of two other judges to the Chief Court. A power is also 
given to the Chief Court to make rules with the sanction of the 
Local Government providing for the exercise of any of its powers by 
a Bench of two Judges. Under S. 18 of the Lands Acquisition Act 
any person who has not accepted the award of the Collector may 
by written application to the Collector require that the matter be’ 
referred by the Collector for determination to the Court. The 
Court according to S. 3 (4) is the Principal Civil Court of Original 
Jurisdiction. According to S. 8 Cl (e) of the Lower Burma Courts 
Act itis the Chief Court of Lower Burma. The reference was 
heard bya Bench of two Judges (apparently this it*was in pur- 
suance of some rule made under S. 9 Cl..(2)). However that 
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may be there can b no appzal under S. 14 of the Lower Burma 
Courts Act from the decision of two Judges. The appeal to the 
Privy Council was apparently made under Sectiohs 595 and 596 ei 
the Old Code. According to S. 595 of the Old Code an appeal to 
the Pgivy Council lay as a matter of right under Clauses (a) and (b) 
of that Section. Clause (a) relates to a final decree passed by a 
High Court or by any other court of final appellate jurisdiction but 
that is not this case. Clause (b) relates to a final decree passed by 
a High Court in the exercise of its Original Civil Jurisdiction. The 
special reference to the High Court in this case.cannot have applica- 
tion to the Chief Court. The interpretation in the General Clauses 
Act X of 1897, S. 3 Cl (24) that High Court means the highest 
Civil Court of appeal cannot afford any ground for taking the 
Chief Court as the High Court in the exercise of its Original Juris- 
diction. Further there may be a question under S. 595 whether an 
award under the Land Acquisition Act-is a decree. Under the New 
Code the word; “ final order” are expressly included. However this 
may be we cannot say that the decision of the Privy Council was 
wrong in holding that there was no appeal from an award made by 
the Chief Court in the exercise of its Original Jurisdiction to the 
Privy Council. 


SUMMARY OF ENGLISH CASES. 
Dominion Cotton Mills Co., Ltd. v. Amyot: [1912] 4. C. 546. 


Company—Power of majority to bind minosity in the absence 
of fraud and when the resolution is not ultra-vires. 


The principles applicable to cases where a dissentient minority 
of shareholders in a company seek redress against the action of the 
majority of their associates are well settled. In order to succeed it 
is incumbent on the minority either to shew that the action of 
majority is ultra vires or to prove that the majority have abused 
their powers and are depriving the minority of their rights. 


It is an elementary principle of the law relating to Joint Stock 
Companies that the Court will not interfere with the internal manage- 
ment of companies acting within their power, and in fact has no 
jurisdiction to do so. The cases in which the minority can ‘main- 
tain such an action are therefore confined to those in which the acts 
complained of are of a fraudulent character or beyond the powers of 
the company. A familiar example is where the majority are endea- 
vouring direotly or eindirectly to appropriate to themselves money, 
property or advantages which belong to the company or 
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in which ethe other share-holders are entitlfd to participate. 
It should be added that *no mere informality or irregularity 
which can be remedied by the majority will entitle the mino- 
rity to sue if the act where done regularly would be within the 
powers of the company and the intention of the majority pf the 
share-holders is clear. Unless otherwise provided by the regulations 
of the company a share-holder is not debarred from yoting or using his 
voting power to carry a resolution by the circumstance of his having 
a particular interest in the subject matter of the vote. This is 
shown by the case before the Board of The North-Western Trans- 
portation Co., Ltd. v. Beatty. In that case the resolution of a 
general meeting to purchase a vessel at the vendor’s price was held 
to be valid notwithstanding that the vendor himself held the majo- 
rity of the shares in the company, and the resolution ‘was carried by 
his votes against the minority who complained.” 


Reed-Newfoundland Company v Anglo-American 
Telegraph Company, Ltd. [1912] A. C. 555. 

Limitation—Principal and Agent—Accounting—Agent trus- 
tee of Principal. ; 

In the case of Burdick v. Garrick? an agent was entrusted with 
property which he was authorised to sell and he was® directed to 
invest the proceeds in the name of his principal. Under this autho- 
rity he received certain moneys and paid them into his owri account 
at his bank. Afterwards, in an action for an account, the agent 
pleaded the Statute of Limitations, but Lord Hatherly L. C. said, 
“How a person who is intrusted with funds under such circum- 
stances difters from one in an ordinary fiduciary position I am una- 
ble to see” and the Court held that the Statue of Limitations had no 
application. Giffard L. J. followed in the same sense, and stated the 
principle broadly in these terms, afterwards cited with approval by 
Lord Macnaghten in Lyell v. Kennedy? “Ido not hesitate to say 
that where the duty of persons is to receive property and to hold it 
for another and to keep it until it is called for, they cannot discharge 
themselves from that trust by appealing to the lapse of time. They 
can only discharge themselves by handing over that property to 
somebody entitled to it.” In Lyell v. Kennedyt Lord Selborne in 
deciding that the facts were sufficient to establish a fiduciary 
character against a manager of property who had received rents on 
behalf of a principal said: “For the constitution of su@h a trust no 





1. (1887) 12 A. C. £89. 2, (187% L. R.S Ch. 232, 
3. (1889) 14 A. C. at p. 462. 4. (1889) 14 A. C. at p. £57, ° 
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express words arf necessary ; anything which may satisfy a Court of 
equity that the money was receivel in a fiduciary character is 


enough”. e 


A person using a telegraph wire of another for parposes other 
than those agreed to between the parties and deriving profit thereby 
was held in this case to be a trustee for the other and as such 
accountable for all the profits thereby made. ° 


[Compare the words of S. 10 of the Indian Limitation Act and 
the decisions thereon. Ed.) 


E. D. Sossoon & Co. v. Western Assurance Company. 
[1912] A. C. 561. 


Marine Insurance—“ Perils” of the Sea—Meaning of. 


Plaintiffs’ opium stored in a wooden hulk moored in a navigable 
river was damaged by water percolating through some unknown leak 
on a side of the hulk covered by copper sheeting. 


Held—* That the defendants who were an Insurance Company, 
that insured the: plaintiffs’ goods against “ perils ofthe sea ’ were not 
liable for the damage. 

e 


Per Cur. There was no weather nor any other fortuitous cir- 
cumstamce contributing to the incursion of the water; the water 
merely gravitated by its own weight through the opening in the 
decayed wood and so damaged the goods, no peril of the sea contri- 
buted either proximately or remotely to the loss. I think it clear that 
the term ‘perils of the sea’ does not cover every accident or casualty 
which may happen to the subject matter of the insurance on the sea, 
It must be a peril of the sea. Again itis well settled that it is not every 
loss or damage of which the sea is the immediate cause that is 

‘covered by these words. They do not protect, for example against 
natural and inevitable action of the winds and waves which results 
in what may be described as wear and tear. 

e 


An attempt was made during the argument to attribute a differ- 
ent meaning to the expression “ perils of the sea” when used in a 
policy on goods from that which it bears when used in a 
policy on ship, but no authority was cited for the distinction nor 
would it be right in principle to take any such distinction. In the 
case above cited an att empt was made to draw a distinction between 
the meaning to be given to the words when used in a bill of lading 
and in a policy of insurance, but Lord Hersctiell said. “ It would in 
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my opinion be very objectionable unless well settled authority com- 
pelled it to give a different mefining to the same words occurring in 
two Jnaritime instruments.” 


Fairclough v. Swan Brewery Company, Ltd. ` 
[1912] A. C. 565. 


Mortgage—Egquit y of redemption—Contemporaneous agree- 
ment in bar of redemption. 

There is no doubt that the broad rule is this: that the Court 
will not allow the right of redemption in any way to be hampered or 
crippled in that which the parties intended to be a security either by 
any contemporaneous ‘instrument with the deed in question, or by 
anything which this Court would regard as a simultaneous arrange- 
ment or part of the same transaction. The rule in comparatively 
recent times was unsettled by certain decisions in the Court of Chan- 
cery in England which seetn to have misled the learned Judges in the 
Full Court. But it is now firmly established by the House of Lords 
that the old rule prevails and that equity will not permit any device 
or contrivance being part of the mortgage transaction or contempo- 
raneous with it to prevent or impede redemption. The learned 
counsel on behalt of the respondents admitted as he was bound to 
admit, that a mortgage cannot be made irredeemable. This4s plainly 
forbidden ; is there any difference between the forbidding redemption 
and permitting it, if the permission be a mere pretence? Here the 
provision for redemption is nugatory. The incumbrance on the lease, 
the subject of the mortgage, according to the letter of the bargain 


falls to be discharged before the lease terminates, but at a time when 


it ison the very point of expiring when redemption can be of no 

advantage to the mortgagor even if he should be so fortunate as to 

get his deeds back before the actual, termination of the lease. For 

all practical purposes this mortgage is irredeemable. It was obvious- . 
ly meant to be irredeemable. It was made irredeemable in and by 

the mortgage itself. 


6 
Attorney-General for Ontario v. Attorney-General 
for Canada: [1912] A. C. 571. 
The Court and the Executive— Legislature allowing the 
executive to put questions to Court and submission of answers 
by Court—Whether ulira-pires. 7 


__ Whatever might be the wisdom ofa statute allowing Execu- 
tive. Government to put questions to and get answers from the 
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Supreme Court if the land it is no part of a Court’s ditty to enquire 
thereinto and to declare that the same is wléra-vires in as much 
as the Courts are to administer the law as it is and not to deglare 
what ought to be proper for the legislature to rule, which function 
is purely one for the legislature todo. Though this privilege might 
be conceived to detract from the independence of the judiciary, 
yet in practice ig will not be so in as much as the opinions ofe the 
courts on the points referred to would be purely advisory and will 
have no more eftect than the opinions of the law officers of the 
Government and as the Parliament can control the action of the 
executive, if opinions are sought to be taken by the executive in a 
manner likely to affect the subjects. Examples are not wanting for 
such a privilege being given to the executive :—(1) The King of Eng- 
land can require any of his Privy Councillors who might be members 
of the Judicial Committee to advise him on any matter which might 
thereafter come before them as Judges. (2) The House of Lords 
has a right tæsummon the Judges and to ask of them (a) such ques- 
tions as it might necessery for the decision of a particular case (b) 
in its legislative capacity to ask the Judges what the lawis in order 
to better inform itself how if at all the law should be altered. 


No inconvenience or impropriety having been suggested 
from theeexercise of the above privilege in England, the existence 
of the privilege cannot be stigmatised as intrinsically abhorrent or 
subversive of judicial independence. ° 


Kirley. v. Cowderoy : [1912] A. C. 599. 


Possession of wild lands—Mere payment of taxes—Suffi- 
cient evidence of possession 


A wild tract of land which was mortgaged as security of a 
certain loan was sought to be redeemed by the plaintiff when the 
defendant replied that the plaintiff had abandond theeland as useless, 
that he, the defendant, paid to the knowledge of the plaintiff the taxes 
on the land, that under the law in force in the place the plaintift was 
not entitled to redeem after 20 years of adverse possession which 
the defendant claimed he had. 


Their Lordships of the Privy Council who found that the plain- 
tiff had abandoned the land, held that though the act of possession 
by the defendant, consisted merely in payment of taxes he was in 
adverse postessior? of the lands in as much as he performed the only 
act of possession of which the land appeared to be capable and that 
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according to'the law of the place mortgagee’s (bfendant) adverse 
possession for 20 years barred “the right of redemption. 


*Per Cur—Possession must be considered in every case with 
reference to the peculiar circumstances, the character of and, 
value of the property, the suitable and natural mode of using it, the 
course of conduct which the proprietor might reasonably be expected 
to fðllow with a due regard to his own interests; ll these findings 
greatly varying as they must under various condifions, are to be 
taken into account in determining the sufficiency of a possession.” 


In re Wareham: Wareham v. Wareham. 
[1912] 2 Ch. 312. 


W ill—Construction—Bequest of rents aud pro fits for life— 
Estate partly lease hold—Life-tenant entitled only to interest on 
proceeds of the sale of lease-hold. ° 


Where a testator gave his wife the rents and profits of his estate 
partly consisting of lease-hold property for life and the residue to two 
other people. Held : the widow was not entitled to the whole rent of 
the lease hold property but only so much as would represent the 
dividend if the leasehold estate were sold at the end of the year of 
of the testator’s demise and the proceeds invested. 


Goodfellow v. Nelson Line (Liverpool) Timpe 
[1912] 2 Ch. 324. 


Company—Ma jority of Debenture holders having power to 
bind minority—Voting in support of personal interest—Permissi- 
ble if no unfairness or oppression. 


In this case the defendant company had issued certain 
debentures 44 at per cent. secured in part by a Society and in part by 
a Trust, botlf of these being joint trustees entitled to certain 
remuneration for acting as such and also entitled to c¢rtain payments 
towards a sinking fund for the discharge of the debentures to be 
invested with them. The Society went into voluntary liquidation 
and offered to repay amounts invested with it if it was released from 
the guarantee. The debentures being well secured, there was little 
fear of the guarantors being called on to pay the debenture. holders. 
Under these circumstances’ the company offered to accept the terms 
of the Society, proposing to issue 5 per cent. waguaramteed shares 
in place of 43 per cent. guaranteed. The trust would not accept the 
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position unless payments taken under the trust deed were continued 
subject to deduction to the extent of *the 3 per cent. payable as 
interest. The Trust themselves owned a large number of debenture. 
shares. Under the Trust deed the majority had ‘the power to 
bind the minority. When the matter was placed before the meeting of 
the debenture holders, the proposal was carried, the Trust as 
‘representing the sharesit owned, voting in favour of the proposal. 
One of the minority brought a suit to restrain the Company giving 
effect to the resolution of the debenture-holders. His contention 
was that the resolution was in effect passed by “ bribery”, the 
persons benefitted by the arrangement being the parties that were 
instrumental in passing the resolution. Parker J. however refused to 
give effect to it. According to his Lordship, bribery was not a term 
appropriate to the case. His Lordship held that where powers are 
conferred by the trust deed on the majority to bind the minority, 
provided the majority exercise their powers bona-fide, and there is 
nothing unfair or oppressive about the arrangement (in which case 
the court will interfere), there is no equity preventing a debenture- 
holder voting for or against a scheme containing a special provision 
which may be necessary or advisable as a matter of business arrange- 
ment merely because he is interested therein. Each debenture 
holder may vote with regard to his individual interests, though these 
interests may be peculiar to himself and not shared by the other 
debenture holders. A secret bargain by one debenture holder for 
special treatment might be considered corrupt; but there.can be no 
question of bribery when a scheme openly provides for the separate 
treatment of persons with special interests. 


In re Trevor-Batyes Settlement ‘Bull v. Trevor-Batye : 
[1912] 2 Ch, 339 l 


Deed—Construction- -Proceeds of. timber cut in the course of 
. good husbandry—Life tenant entitled to. s 


A marriage settlement provided that the' wife was to have life 
interest in certain property with power in the trustees to convert and 
invest the proceeds in freehold. In virtue of the power so vested, 
the trustees purchased some estate which hada number of beech 
trees on it. In the course of good husbandry, some trees had to be 
periodically çut. Held: that the proceeds formed a part of the rents 
and profits the ponent of which went to the ‘wife, 
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H. Stevenson and Son, Limited v. Bradwell Pealy and others. 
[1912]'2 Ch. 344. (C. P.) : 


. 
Interpleader—Remedy not available after Judgment in fav- 


our of one of the adverse claimants. : 


A suit was brought on an agreement for the payment of certain 
suns of money and a judgment was passed by @onsent. Subsequ- 
ently the defendants applied to the Court to raise an interpleader 
issue as to whether certain other people were not entitled to those 
monies, The Court of appeal held, that the court could not raise the 
issue. An interpleader ‘is permitted under Order XLVII r. 1. only 
“ where a person seeking relief is under liability for any debt, money 
goods, chattels, for or in respect of which he is or expects to be 
sued by two or more parties making adverse claims thereto”. With the 
action of one of the adverse claimants: ripening into judgment there 


was an end to the application of the Section. 
e 





In re Thomas : Suttoo Carolen & Co, Limited v. Thomas : 
[1912] 2 Ch. 348. (C. A). 


‘Executor and creditor—Fiduciary capacity atan end with per- 
sonal decree against executor—Personal judgment debt “ not owed 
in fiduciar y capacity”—Liberty of subject not to be interfered with 
unless jurisdictton clear. 


The sole creditors of a deceased person, brought an administra- 
tion action against the executor and on proof that the latter had 
enough assets in his hands to pay off the debt gotan order for 
payment against him personally. Held: the fiduciary relationship 
that existed between the creditor and the executor was at an end by 
the order and the creditors having elected to get a personal decree 
against the executor were not entitled to plead that the defendant . 
was liable to be arrested under the exception to Secg4 inthe Debtors’ 
Act of 1869 which reserves to the court power to issue a writ of attach- 
ment against the person of the debtor where the debt is owed in a 
fiduciary capacity. There is no fiduciary relationship between a 
a judgment debtor and. his creditor as such, “ The liberty of the sub- 
ject ought not to be. interfered with unless it is- quite ¢ clear that the 
court has jurisdiction ” Farwell | sl ae 
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JOT[TINGS AND CUTTINGS. ‘ 


Lord Halsbury:—Even in his Old ‘Bailey days the future great- 
ness of Lord Halsbury (says the Globe) ‘lay slumbering in prophatic 
light. Mr. Montagu Williams relates how one of his contemporaries 
at the Central Criminal Court bet’ that within twelve years Hardinge- 
Giffard would become Attorney-General, and that before he ended his 
career he would become Lord Chancellor.’ One part of his prophecy 
was not fulfilled. It was never his happy lot to occupy the proud posi- 
tion of head of the Bar. Like his immediate successor, Lord Hers- 
chell, he found the Solicitor-Generalship a final stepping-stone to the 
Woolsack. Though as an advocate Lord Halsbury was chiefly eng- 
aged in grappling with facts, as a judge he has earned a great reputa- 
tion in expounding the law. Lord Alverstone has -described him 
as the best presidént of any Court before whom he had ever argued.’ 
Lord Eldon, who held the Great Seal for twenty-five years, and 
Lord Hardwicke, who held it for twenty-three, are the only two 
Lord Chancellers with a longer record of service than Lord Halsbu- 
ry’s. The fourth place belongs to Lord Thurlow, who occupied the 
Woolsack for fourteen years. The shortest Chancellorship on record 
is that of Charles Yorke, the son of the first Lord Hardwicke, which 
lasted only three days. The Great seal was delivered to him on 
Junuary 17, 1770, and he died by his own hand on January 20 
before his patent of peerage had been made out. Though Lord Hals-” 
bury’s record of service on the Woolsack has been excelled by two 
of his predecessors, no Lord Chancellor ever had the distribution of 
so much patronage. ‘There is not a judge in the Sypreme Court who 
was on the Bench when Lord Halsbury first became Lord Chancell- 
or twenty-seven years ago. The senior judge is Lord Macnaghten 
who has been a Law Lord for a quarter of a century.:—The Law 


Journal. 


A 


The King’s birthday as a holiday :—Of all the nonsensical 
new ideas that we have ever seen, commend us to the ngw regulation 
which has been issued, by which “the day appointed to be kept as 
the King’s birthday” is added to the days on which “the several 
offices of the Supreme Court” are closed. Up to now the rule has 
simply been that “it shall not be necessary for the Court of Appeal 
and the High Court of Justice to sit on the day appointed to be kept 
as the King’s birthday.” That was bad enough, and now-we have 
a compulsory closing. There seems to be no rhyme or reason in- it. 
Loyalty is all very yell and excellent, but we fail to see any loyalty 
in the taking of a họliday. We can understand the idéa in a school, 
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where excuses for a holiday are eagerly sought after, but for those in 
authority to compel the breaking off for a day on such a ground 
seems to us childish. We quite agree with our contemporary, the 
Law Journal, in its note on the matter as follows: “ This form of 
celebration is justified neither by the example of other public dgpart- 
ments, nor by the state of busiaess in the Courts themselves. The 
law lords do not think it necessary to celebrate the King’s birthday 
by absenting themselves from their judicial duties, nor does Parlia- 
ment think it proper to display its loyalty by interrupting its work.’ 
—The Students’ Law Journal 


X o% 
k 


_ The Gazetteer and New Daily Advertiser :—A legal Adverse- 
ment of 1873 in an old newspaper for 27th November, 1783, which 
was a daily newspaper in its time, says as follows :—‘ The inexperi- 
ence, ignorance, or indolence of the generality ‘of persons in the Law, 
and the exorbitancy of their demands, deters people from having re- 
course to them but in cases of absolute necessity. At the Office, No. 2, 
Queen Street, Soho, is conducted every sort of Law Business, 
Equity, and Conveyancing, by Gentlemen of acknowledged abilities, 
on the most moderate terms, and without requiring money till the 
business is entirely concluded. People in town or country may receive 
„advice without any demand being made for it. Address : a line post- 
paid, or apply any day, from ten till one, to Mr. Osbarhe, clerk at 
the above Office ; or to Mr. Thompson, at the other Office, at ‘Sir 
Robert Guhning’s Arms,’ Horton Inn, at Horton, Northamptonshire,” 
This is funny in bhe extreme, and it may tend to make us thank- 
‘ful that we have now a Law Society and rules of etiquette. Fancy 
this:is an advertisement of less than 130 years ago! Well, times 
‘have changed as regards what is deemed decent. Let us hope also 
that there is nowadays none, or at any rate but little, of -the “ in- 
experience, ignorance and indolence” boldly alluded to in the above, 
interesting cutting. It is very quaint also to notice that apparently 
one of the offices of the advertisers was within the social dopre of a 
country inn ôr public-house.—Jbid. 


ee (d 


When is a Court a Theatre:—That classic aphorism of our 
Bench, ‘This Court is not a theatre,’ will have to undergo revision 
(says the Globe) if our judges follow the example of one of their col- 
leagues in the United States. ‘The innovator is Judge Holt, of the 
United States Circuit Court, who has decided as the result of testi- 
mony brought in an action by a barber against. Mr. Navid Belasco, 
the well-known playwright, to turn his court into a theatre, or, rather, 
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Mr. Belasco’s thdatre into his court. ‘The plaintiff alle%ed that Mr. 
Belasco plagiarised one of his dram’s, and the judgment of the 
court has been postponed until he produces both the plays in quegtion 
in his theatre, which will-be converted into a court of law for the 
occgsion, in order that the judge may have the opportunity of decid- 
ing on the charge of plagiarism.—The Law Journal. 


ê ar p% m 


Mr. Justice Darling:—Even Humorous incidents in Court 
are occasionally funny. This one is. During the reading of cer- 
tain translated documents, Mr. Justice Dadi asked whose trans- 
lation it was. Mr. Danckwerts: God knows; I don’t. Mr. Justice 
Darling: Are you quite sure that what is not kaba to you is known 
at all? Mr. Danckwerts: Iam not certain of the applicability of 
that question. I will answer it when I am. I will make a bet that 
it was a translation by the Foréign Office. My experience has 
been that their translations are always inaccurate—Law Notes. 


* k 
* 


The hand that Committed House-breaking—A lawyer was 
defending a burglar accused of housebreaking. “I submit, your 
Honour,” he concluded, “that my client did not break into the 
house at all. He found a window open, merely inserted his arm and 
removed a few articles. Now, my client’s arm is not himself, and 
I fail to see how you can punish the whole person for an offence 
committed by one of his limbs only.” “That argument,” said the 
judge gravely, “is well put. Following it cat logically, I sen- ° 
tence the prisoner’s arm to twelve months’ imprisonment. He 
can accompany it or not as ‘he chooses.” Whereupon the prisoner 
smiled, and; with his lawyer’s aid, unscrewed his cork arm, and 
leaving it in the dock, walked out.—Ibid. 


eK 
oe 


A Firm Judge :—“ I never sat in the trial of a case in which 
I cared two cents which side gained it,” once saidea judge, boast- 
ing of his impartiality. “Old Ben Wade” was not that sort of 
a judge, while administering justice in five Ohio counties. He saw 
at once the right of a case, and made the jury discern the real 
issue. Once when trying a case his rulings made the prosecuting 
attorney snarl out: “I have always understood that it was. the 
province of the jury to decide the facts; the court has nothing 
to do with them.” “Gentlemen,” replied the unmoved judge, 
“the attorney fgr the state.is correct; it is your province to 
decide the facts, The court has nothing. directly to do with 


! 
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them—if it had it would not take long.” The}retort prompted 
the jury to return a verdict? of acquittal after a few minutes’ 
congideration. 


Few of Wade’s rulings were reversed by the Supreme Court, 
but there was one notable exception. A difficult case whicł he 
had decided after much consideration was reversed by the higher 
court and sent back to be tried again. At the seeond trial Judge 
Wade adhered to bis former decision. “ But your, Honour, the 
Supreme Court reversed your former jndgment,” exclaimed the 
surprised counsel. “ Yes, so I have heard; I will give them a chance 
to get right,” he quietly replied, The case was again taken to the 
Supreme Court, which reversed its own judgment and affirmed 
Wade’s decision. The Green Bag. 

* Pid 

Joinder of Issue.—Judge Gary tells the story of a Missourian 
who came in the circuit clerk’s office, in response to, a summons, 
and getting out the old common-law courts from thè pigeon-hole 
in the clerk’s desk, sat down behind the stove to read them. When 
he got through he asked the clerk what he must do. The clerk 
said : 

“You will have to get a lawyer.” 

“ I haven’t any money to hire one, ems I do something ? ”. 

“e Well, you have got to join issue.’ 

“ Well, But I don’t know how to do that.” 

“Well, you have got to deny, of course, everything that is 
said there.” 


So the old gentleman took out his spectacles, and went back 
and sat down at a table and a wrote at the bottom of the declara- 
tion, “The above are a damned lie.” And thus was issue 


joined.—The Central Law Journal. 


Lord Haldane and the Judicial Committee :—It is very wel- 
come news that Lord Haldane intends to set himself.to strengthen 
and to extend the work of the Judicial Committee of the Privy 
Council. The Lord Chancellor has the large reforming mind which 
is fitted tocarry out the development of the Imperial Court of 
Appeal on lines which will secure for it the confidence of the self- 
governing Dominions. He announced at Dundee this week that he 
has introduced a Bill into Parliament which will make the Court 
stronger and more representative, and it is to be Poped fhat it will 
be free from any controversial provisions so that may pass without 
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obstruction into law. Presumably he has not adoptede the Bill of 
his predecessor, which proposed to ¢reate two further Lords of 
Appeal in Ordinary, who would be judges of the two divisions of the 
Iniperial Court of Appeal sitting in turn as the House of Lords and 
the Judicial Committee. The defect of that scheme was that it 
contained no provision for appointing distinguished colonial judges 
as permanent members of the tribunal. And the Dominions with 
their different system of law naturally are distrustful of a final 
Appellate Court which may often contain not a single Judge con- 
versant with the law of the country from which the appeal comes. 
It is true that the Appellate Jurisdiction Acts of 1895 and 1908 
empower the judges of the highest Courts of the Empire who are 
Privy Councillors to sit on the Judicial Committee ; and during the 
past year the power which had hitherto been little ` exercised has 
been put into regular operation. Lord de Villiers, the Chief Justice 
of South Africa, and Sir Charles Fitzpatrick, the Chief Justice of 
Canada, havg assisted at the hearing of a number of important 
appeals. But the constant presence of one.or two representatives 
of Great Britain possessing a mastery of Roman-Dutch and Canadian- 
French law would add both to the authority and. dignity of the 
Court; and the claims of Australia to have one of her judges 
present at the hearing of Australian appeals could be met by group- 
ing togetleer all those cases at a season of the year when a member 
of her High Court could be in England. The appeal to the King in 
‘Council is the most solid legal bond of Empire which we possess : 
but a tendency has shown itself of recent years in the Dominions, 
because of their dissatisfaction with the present state of the Court, 
to weaken that bond by restricting the right of appeal. As a result 
of the first Imperial Conference great Improvements were. introduced 
in the procedure of the Judicial Committee; the second Conference 
called for reforms in. its composition. If Lord Haldane is able to 
carry through those reforms he will have deserved well of the Empire. 
—The Law Journal. 


* 


e 
Women as Lawyers.—The Resolution in the Law Society 
Meeting :—Mr. ‘BELL, at the conclusion of his paper, moved the 
following resolution, which was seconded by Mr.H. WILLS CHAN- 
DLER (Basingstoke) :— < 
‘This meeting approves the principle that sex shall case to be a bar to 
entrance to the legal profession, and calls upon the Council of the Law Society 


to support the Billeabout to be laid before Parliament enabling competent 
women to practice as barristers, solicitors, and Parliamentary agents.’ 
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The oppesition to this motion was led by Mr. ROBERT ELLECT, 
who, after remarking that he Agreed with Mr. Bell to the extent of 
belieying that many women would make better lawyers than several 
male lawyers whom he knew, disposed of Mr. Bell’s contention that 
the use of the word ‘person’ in the Solicitors Act already enakled 
women to be admitted as solicitors. If, he observed, Mr. Bell’s 
contentions were well founded, it was not necessary efor the Council 
to support a Bill which proposed to make women eligible for 
membership of the profession. In whose interest, he asked, was the 
proposal made? Not in the interest of the profession, for there was 
a sufficient number of solicitors to transact all the legal business of 
the country; not in the interest of the public, for no public demand 
had been made for it; not in the interest of women themselves, for 
it would be an unkind thing to admit women to so laborious a 
profession, in which owing to the increase of competition, the remu- 
neration would be further reduced. Their great faculty for continu- 
ous speech made women more fit for the Bar, and it would be time 
for their branch of the-profession to be opened to them when the 
Benchers decided tu allow women to be called to the Bar. Mr. 
James W. REID, who was even more vigorous in his condemnation 
of the proposal, observed that a school boy became an honest animal 
only when he got into contact with the world. “And woman,’ he 
concluded amidst some exclamations of astonishment, ‘ h&s not yet 
learned to be honest? in Mr. C. E. LONGMORE (Hertford), a 
member of the Council, the resolution found a warm supporter, 

e‘ You have spent thousands of pounds in educating your women in 
schools and colleges,’ he exclaimed, ‘and the professors will tell you 
that: some of their ablest pupils are women. Yet when the time 
comes for them to put their exertions to some advantage you shut 
them out. For trumpery reasons such as we have heard to-day you 
refuse them facilities for earning their living.’ The discussion, after 
Mr. BOYD ANDERSON had dealt with the action of the Society of 
Law Agents in Scotland in the matter, came to a somewhat unexpec- 
ted end. Mr. J.°H. JONES (Gloucester); who, while believing that the 
time must come when women would be admitted toethe profession, 
saw no reason for hastening it, moved the previous question, and the 
motion, seconded by Mr. RILEY (Manchester), was carried by a 
substantial majority —I bid 
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JOTTINGS AND CUTTINGS. 


The following is an extract from the address delivered at the 
recent annual meeting of the Law Society by Mr. C. L. Samson, the 
President. ` 


The Position of the Profession. 


I come to the second part of my address, and I want to 
say at the ogtset, and it should be distinctly understood, that 
the views I am going to lay before you, the opinions I am 
about to express, are my individual views—my personal opinions 
—and in no wise bind the. Council. They are as free as the 
birds of the air to adopt or reject any of the views I am going to 
place before you. Well, now, I wish you to consider three things— 
the positioi? of the profession, the prospect of the profession, and 
whether any thing can be done to improve them. Now, as regards 
the position of the profession, are you satisfied with it? I confess 
I am far from satisfied; I am absolutely dissatisfied. I have shown 
you in the first part of my address that we have done everything in 
our power, and ars,doing everything in our power, to improve the 
status of the profession. At the outset we wish .to improve the ~ 
student by raising: the standard of examination ; whilst he is an 
articled clerk we wish to extend to him every advantage which We 
can for pursuing his studies and for qualifying himself to be a solici- 
tor; when he is a solicitor,,as I have said, we are most jealous’ of 
the honour of the profession. But having done all this, when you: 
consider the great expense and time that it takes to become a solici- "|, 
tor, what inducements does the profession offer? Gentlemen, we ` 
constantly see in the papers offers by qualified solicitors to become 
clerks at 1207., 1301., and 1404. a year. De wg not constantly hear 
of solicitors leaving the professsion? Do we not frequently hear 
fathers bewailing the fact that they have pub their sons into their 
business ?.Is 1201. or. 130? or 1402. a year tote the end-all of a solici- 
tor’s professign? Qo we not constantly find that the work is 
decreasing and that the reinuneration is becoming smaller? Now 

l 
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what is this due to? Is it due to the fact that solicitors are not 
required as much as before? In my view, certainly not. ‘The rela- 
tins of society are becoming daily more complex, and I think the 
old times when a client who called his solicitor ‘ Mr. Necessity,’ and 
on being asked why he did so said, ‘Necessity knows no law, and I am ` 
sure you do not,’ have long since disappeared. Is it due to the fact 


`- that the profession is overcrowded? I do not think so. The popula- 


tion is constantly increasing, and there has not been of late years 
anything like the proportionate influx into the profession that there 
was before. To what is it due ? Now to my mind it is due to several 
causes, The first is officialism, and the inroad made on our profes- 
sion and the emoluments taken by public departments. Well, 
gentlemen, it may be a good thing, and it may be a bad thing, for 
the State to try to do everything. ‘This is not a political assembly, 
and I am not going to discuss that question at length, but I only 
simply say as regards this. I think we ought to watch and pray. 
& ` IN 
The ‘Decline in Litigation. 

But far more important than officialism, I think, is the 
decline in litigation. Litigation, after all, is, or ought to be 
the mainspring of the business, of the rank and file of the 
profession. And please understand that in these remarks I am 
not seeking the ears of the very favoured few who have either 
inherited that which came down from generation to generation, or 
the still mêre fortunate few who have, by great talent and great 
perseverance, made a great commercial business. for themselves in 
the City of London or one of the large provincial centres. What 
I am asking now is the attention of what I call the rank and file of 
the profession, and I say this state of things is due to three things— 
delay, uncertainty, and cost. Now, as regards delay, the Govern- 
ment have told us they propose to appoint a new Judge in the 
King’s Bench Division. To my mind this is simply playing with 
the question ; I think they ought to have taken a bold step and 
appointed tWo. As regards uncertainty, I think the constant upsetting 
of decisions in the Court of Appeal, and the consgant restoring of 
the decisions below by the House of Lords, is most disturbing to 
the public, and I believe that quick, certain, though bad law is some- 
times to be preferred to slow, uncertain, and good law: But, gentle- - 
men, the chief deterrent is the expense of litigation. Now, what is 
this caused by? Not by the remuneration of the poor solicitors. 
It is caused by -Court “fees, counsel’s fees, and fees of expert 
witnesses... - . e 


žo k 
ka 


PART XVIL] THE MADRAS LAW JOURNAL, 147 


The Growth of Counsel's Fees. 


I have been in practice fora great number of years; I went 
to the office as a lad of 14. I shall be 60 in January next, 
so I have been’ nearly 46 years in the profession, and I 
have’ seen all sorts and conditions of practice, and possibly’ I 
can speak with more varied—I will not say greater experience 
but more varied® experience than some of my colleagues on the 
Council, because I have seen practice both in London and the 
provinces. Iremember the time when there were quite as eminent 
members of the Bar as thereare now, and when the fees paid to those 
men were absolutely insignificant compated to the fees paid now ; and 
I consider that the great deterrent to litigation is the enormous cost 
caused by counsel’s fees. I think the time has come when a stand 
ought to be taken against it. It only requires a few of us to combine 
and say we will not pay these ridiculous fees for the thing to tumble 
down like a house of cards. You all know that tale of the oyster 
where a lawy& is dividing the oyster and he says— 


“A shell to you, and a shell to thee, 
And the oyster is the lawyer’s fee.’ 


I should like to paraphrase it— 
‘A shell to you, and a shell to thee, ° 
And the oyster is the counsel’s fee.’ 

The poor solicitor has for his remuneration merely the melan- 
choly pleasure of seeing the other professional man swallow the 
luscious bivalve. But, gentlemen, there is another thing, and that is 
the ridiculous disparity between taxed costs and golicitor and client 
costs. It does seem to me monstrous that a litigant who is success- 
ful should be mulcted in the enormous expense that he is now, and 
I think, especially in the case of a successful defendant who is forced 
into litigation, that there ought to be a practical indemnity against 
costs, except, of course, the costs incurred by over-caution- or by 
extravagance. 


The Remuneration of Solicitors. e 


I come, gentlemen, to the way in which we solicitors 
have, to make out our bills of costs. I think it is really a 
relic of barbarism. We have to make out bills by really 
charging for things we do not do in order, to get remuneration 
for things we do, and theclient hates that way of charging. He 
does not like to -seea long bill of costs made up by attending 
counsel; attending paying his fee and clerk, (why we should pay his 
clerk the Lord onlyeknows) ; ‘ Drawing up, despatching telegram to 
‘you ;’ ‘Term fee’—which he never understands—and a long list of 
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ridiculous it®ms of that kind. To show that I am not alone in the 
views Iam expressing on this point, I should like to read a para- 
graph fromthe preface to ‘Costs on the High Court Scale,’ by 
Master King, one of tke ablest of Taxing Masters. What the says is 
this—‘ Costs are a peculiarly British institution. No other country 
pays its lawyers in the same fashion, and in particular no other 
country has such an extraordinary difference in theemode of payment 
between the men who think and the men who talk, between the men 
whom suitors see andthe men to whom judges listen. Nor is this 
distinction the only peculiarity in oùr mode of legal remuneration. 
Under it, through various causes, but principally from an inordinate 
application of the maxim, via trita via tuta, solicitors are largely 
dependent for their living upon allowances which are framed upon the 
paradoxical principle of paying them for things they don’t do by way 
of compensation for not paying them for things they must. do. 
That, gentlemen, is the opinion of Master King, and I cordially agree 
with it. ; ° 
4 Agreements with Clients. 

I come to another thing. I have pointed out what I 
have considered the defects and I have pointed out the remedy, 
but why is it not possible in contentious matters to arrive at 
a different system? Why cannot we make agreerfents with 
our clients as to what we are going to charge them? In non- 
contentiousynatters you are clearly allowed to do it. The Solicitors 
Act of 1870, to my mind, said we should be allowed to do it in con- 
tentious matters, but there is a section in that Act which has given 
rise to a decision. Please understand that I am not now trying or 
intending i in anywise to prejudge the question raised by Mr. Brinsley 
Harper and which we, at present, have under consideration, I am 
talking of the right tomake agreements. It is said you can agree to 
charge, but you must not make your charge dependent upon success. 
In other words, as far as I can understand this very peculiar state of 
aftairs, a London tradesman may say to you—‘ Mr. Samson or Mr, 
Jones, or whatever you like, I have got 500 debts to collect and they 
come to 5,0007. altogether. I will give you 5 per cent. on all those 
debts whether you collect them or.not. But he cannot say to you 

— I will remunerate you by giving you 5 per cent. on what you do 
collect.’ Well, gentlemen, if that is the state of the law, it does 
seem to me a very peculiar condition of things. It has come to this, 
that you get paid for work you do not do, and do not bring actions 
for, but if you have to do a bit of work and bring an, action, you 
cannot get paid for it at all, It may be the law, but it is not common 
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HUMANIZING CRIMINAL LAW. 


In order to understand some of the difterences between the 
criminal law of the past and present in relation to humanitarian 
feeling, a few facts in the history of crime in England will be given, 
which will illustrate how her criminal law has become more hnmane. 
What is true of England, is doubtless true of most countries. 


In queen Pdizabeth's time, there was a great decrease in capital 
punishment. Itis asserted that in the reign of Henry VIII, nearly 
two thousand minor criminals were hanged annually; that in Eli- 
zabeth’s time the number had fallen to about 400. While-these 
figures are conjectural, it is probable that there were fewer executions 
and less crime at the end of the 16th century than at any previous 
time in English history. 


When, human blood was cheap, when it had a fixed price in 
cattle ahd” money, it was not strange that a murdereg could buy back 
his life, but a thief, too poor to make restitution, was hung. It was 
no greater crime to kill a person, than to pick his pocket. It was 
only in 1808, thet a law was passed, by which pocket-picking ceased 
to be punished by death. It was as late as 1820 when the law 
was changed to the extent that it was no longer a capital oftence. to 
steal from a shop, unless to the value of 15 pounds. Until 1832, 
stealing of horses, cattle and sheep, stealing from dwelling houses and 
forgery were capital offences. . 


° PUBLIC PUNISHMENTS. 


Jt was a common sight to see a baker with a loaf of bread about 
his neck for dishonest dealing, being jeered and pelted in the pillory, 





L “ Juvenile’ Crime and Reformation ’? (259 pp.) and its companion ‘ Man 
and Abnormal Man ”’ (780 pp.) are Senate documents and might be obtained 
either through any U. S. Senator of Representativdé. Also the " Superintendent 
‘of Documents ” at the Government Printing Office, Washington, D. C , will send 
them on receipt of their prices (25 and 40 cents). i 


1 


152 THE MADRAS LAW JOURNAL. [VOL, XXIII 


which was also used to punish those who sold bad meat, poultry, fish 
and false jewelry. Also those who were gamblers with loaded dice, 
beggars who had pretended to collect for a hospital, fortune-tellers 
who had promised to recover stolen goods and petty thieves of every 
kind. Sometimes there would be seen a woman on the ducking 
stool, to which she had been sentenced as a common scold. A hasty 
word was often punished by a dagger: a claim, whether right or 
wrong, was often enforced by a troop of armed‘men. The gibbet 
with a robber hanging in chains was a familiar object and the heads 
of traitors and heretics were exhibited on poles. 


TORTURE. 


In the past ages the people seemed to gloat over cruelties. 
The effects were brutalizing. The torture room was a recognised 
institution, and excited little or no public discontent. Not only were 
there most brutal punish-nents, as boiling alive, cutting oft hands 
and arms, and the rack, when the public looked on with complacency, 
but even the judges took pleasure in the misfortunes of the accused, 
pronouncing sentenze with blood thirsty exultation. The theory of 
torture was that a person accused, should if possible incriminate both 
himself and others, and the judges, who could not legally order the 
torture, could question and threaten any one arraigned, This pre- 
valence of brutality, for long ages, confirms the teaching of history, 
that human beings are mainly what their forefathers were and that 
the difference porween two consecutive generations is often very diff- 
cult to perceive.” 


MODERN METHODS OF REFORMING CRIMINALS, 


The “ humanizing of the criminal law ” is not only shown in the 
history of crime, but`is especially exemplified by modern methods of 
reforming criminals. 


It is often asked what is the “cure” for crime, in implying the idea 
of some specific remedy. But it is doubtful if any sach remedy would 
be possible. It would be like seeking a specific for general good 
health. “The criminal element in man’s nature radiates through the 
whole man, so that the remedy may be a question of general moral 
health, for which no specific is adequate. One main remedy is edu- 
cational, consisting almost wholly in the early training of the young. 
Anything that tends to make them good ainzens Bi to prevent 
crime. À 
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NEED OF MORAL EDUCATION.1 œ 


A general defect in education seems to be giving too much 
weight to the intellectual and rationalistic side of nature, and too 
“little to moral impulses. This boy stole because he was ignorant ; 
no, he stole because of his bad social or parental surroundings, which 
are also the cause of his ignorance, he not having means to obtain 
an education. Goethe says to liberalize the mind without giving one: 
control of his character is bad. i 


One of the main objects of education is to eradicate, or at least 
modify or correct, unfavorable tendencies, in mind, will, and body, 
` and to develop favorable ones. That is, one great purpose of all 
education should be moral ; -for an individual may be a good citizen 
with little knowledge if he has sound -morality, but the reverse is not 
true. Any education or teaching which develops the mind without 
- equally developing the moral impulses may become a dangerous edu- 
cation, for when the recipient goes wrong, he is a more astute enemy 
of society and dan do more evil than a thousand citizens can do.good. 
If, as some claim, we must emancipate the mind and liberalize the 
spirit, we must be all the more solicitous as to moral education ; for 
the old religious ideals are almost inseparably connected with moral 
ideals, and an effort to separate them may be a reform in the wrong 
direction. Anti-religious intolerance is not only worse, but more 
injurious, than religious intolerance. 


While moral or reformatory education is the mostsimportant, 
it is, strange to say, the most neglected. One of igs ‘purposes is to 
lessen or prevent crime, pauperism, and degeneracy by the teaching 
of mental, moral, and physical habits, especially to the young, that 
they may be better protected and prevented from going wrong. 


There is a special difficulty in teaching even a minimum system 
of morality. For the desideratum consists not only in inculcating 
general principles, but by indicating courses of conduct in detail. 
Generalities elevate the moral tone, but details incarnate the 
principles. 


SOME CHILDREN DIFFICULT TO REFORM. 


In vicious and criminal children the cause of their ‘degeneracy 
can often be traced to hereditary antecedents, yet in some cases 
careful but severe treatment will save them, where otherwise their 





1. See adresson ‘Moral Education ” (by author) before the ‘' Mary 
Washington Chapter ” of the Daughters of the American Revolution, published 
(inFrench) in’ é La Revue Internationale del? Enseignement, 15 Aéut, 1908. 


Paris. 
1 
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bad instinéts would lead them to destruction. If, however, such 
. treatment, through neglect of parents or others, be delayed until the 
child is somewhat grown, it will in most instances fail, for criminal 
taint has had opportunity to develop and permeate the character. 
Such achild is morally frail, with little power of resistance and 
liable to fall in the least temptation. A few seem to have a sort of 
blindness and want of comprehension, being abgolutely under the 
sway of their instincts and impulses. For these there is little hope: 
They have niether pride nor fear; they lie with audacity attributing 
to others what they have done themselves. Some of them are chiefs 
of little bands, often well organized to steal. They have ‘all the 
the vices, which they avow with revolting cynicism. They seem also 
to have an instinctive appetite for alcoholic drinks. 


True it is there are boys, and ever will be, who will not escape 
the penitentiary despite all the advice, precept, and good training , 
you may shower on them. This class, however, comprises a very 
small per cent. of the whole, when we consider the large number of 
the decent, respectable, law-abiding young men who graduate from 
industrial schools and who have taken their place alongside the busy 
workers of the world, proving themselves good citizens, making an 
an honest living, and leading exemplary lives. 


The so-called ‘‘ bad boy ” is not half so bad as hise reputation. 
The greatest fault with him is that he is misunderstood. because he 
has been neglected ; he has gradually developed from bad to worse 
until at last He igin the clutch of the law. Then it is he is given up 
for lost, and oftentime thrown in jail with vile, vicious, unlawful men 
who delight to further aid his downward course. 


Boys who are not criminals, but the victims of circumstance, 
who have broken the law between the ages of 8 and 16, should never 
be placed in jail on a common basis with common prisoners. They 
should not be punished, but educated.. Experience proves that they 
quickly respond to kind treatment and home-like influence. It is to 
this end the “industrial school was established. 


CRITICAL AGE. = 


It has been found in France that, from 12 to 14, boys are most 
frequently sent to reformatories, and girls from 14 to 15 years of 
age. The ages of 12 for the boys and 14 for the girls are critical. 
This, is the time when the children of the poor seek employment, 
escaping the control of the school, without coming back under the 
charge of the parents. At this age, also, passiqns begin to develop 
and youth becomes an easy prey to the temptations.of the street. 
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Thus the school is, itself, a safeguard as long as the child attends it, 
but it also seems to indicate that the school is incapable of arming 
the pupil against the temptations of life when he has ceased to 
attend. 


: Pascal called the child a little impulsive being, who is pushed 
indifferently toward good or evil, according to the influences which 
surround him. eLike soft clay, of whatever form, it cannot resist the 
hand of the potter. 


° . DEFECTIVE HOME LIFE. 


‘There are parents who are unworthy and others incapable or 
negligent. There are mothers and fathers, who by their conduct or 
bad treatment, put their children in peril. These are mostly drun- 
kards. l 


The family ties are ‘weakened by death of both or one of the 
parents, by disease and by poverty. Against these little or nothing 
can be donee 


The movement of the people from the country to the city and 
the floating character of the population tend, with the loss of native 
ground, to lessen family sentiment. The unhealthy, promiscuous 
conditions surrounding tenement houses, the insufficiency of woman’s 
wages, the deplored condition of the young girl in the lower classes, 
cause a disintegration of the family life. 


Then the numerous clubs, both. women’s and paen’s mean so 
much time taken from the family life. The inctpe$e of divorces, of e 
which the children are innocent victims, the second marriages, often 
inspired by egotism and selfishness these make family life a mere 
name. f 

Formerly the father went to work alone and the mother remain- 
` edat home to attend to her household duties and look after the 
training of the children. Now the wife goes out with her husband, 
leaving the children at home alone or in the charge of other people. 
Formerly the father came home early from work and greeted his 
children, adding to the influence of the mother by firmness and kind- 
ness. Now the father may return late, or only to remain a short 
time, and then goss to the saloon, or to fulfil some so-called politi- 
cal duties. 


UNFORTUNATE SCHOOL CHILDREN. 


It issaid that many children atterding school are in want of 
food ; somacome without breakfast because the parents do not get it 
for them ; as a little boy said, “ his mother got drunk. and could not 
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get up to get *it.’ Such children are very irregular in attendance, 
which is a great annoyance to 4 teacher, not to say a waste of public 
money. Such children live in the poorest neighbourhood ; they have 


no regular meals; fully a third live in one room with their parents, ` 


their waking hours are divided between school and the street ; saloons 
are sometimes as numerous as one to every hundred adults ; those on 
the verge of pauperism patronize them. Yet there ig good order in 
these schools ; the street urchins are trained to respond to right rule 
affording ground for hope as to their future. At home they have no 
training; they need encouragement; they should be lifted up from 
their surroundings and gain a better taste for things. The diffi- 
culty is caused more frequently by poverty and shiftlessness at 
home than by neglect and vice, yet the latter have great influence. 
Compulsion in its ordinary form is practically useless in making such 
children regular in attendance at school. -The parents are charac- 
terized by improvidence, want of purpose, and no regard for the 
future of their children ; as soon as their boy is through with school 
he is put on work which prepares him for nothing, and thus he drifts 
into casual employment, trusts to chance for a living, and gradually 
sinks. The poverty, misery, and vice of the next generation will 
toa large extent confe from the slum children. Their need is edu- 
cation in habits of decency, cleanliness, self-respect, the rudiments 
of civilization and domestic life; their instruction should rfot be too 
abstract, nor technical in the sense of fitting them for competitive 
examinations) <lerkships, or college: but rather for the workshop, 
factory, trades orhe home. 


CHILDREN SHOULD BE CARED FOR. 


There is apprehension that the excellent equipment of modern 
reformatories and industrial school, such as electric lights, bathroom 
most improved methods of heating, free medical service, free dentis- 
try, excellent teaching, lectures, entertainments, the best of food, 
many comforts the poor would call luxuries, solid buildings, elegant 


Situation, fine scenery, superb cottages approximating to a refined 


country home—that the providing of these and many other advan- 
tages for the young who have gone wrong may tike away that 
wholesome fear of jail or ‘prison, which doubtless keeps many a 
youth from committing crime ; that all such comforts should be pro- 
vided by the State for its enemies may make the idea of crime much 
less abhorrent and thereby tend to increase it among the young. 


Let it be admitted that such treatment of wayward youth does 


. sometimes lessen the wholesome fear of prison. If may þe remarked 


that allowing the young to be arrested and remain in jail a few days 
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will lessen such fear much more and have a damaging effect upon 
the youth forever after, if not preparing him for a criminal career. 


But the state allows children born in unhealthy surroundings to 
remain in them, and until they break the law they are not consider- 
ed subjects for reform. The state should give the young a chance, 
and the industrial school and reformatory, with all their elaborate 
equipment, are for this purpose. 


REFORMATORY DISCIPLINE. 


It is almost a truism of discipline in a reformatory, that the 
conditions inside should approach those outside as near as possible, 
so that on the prisoner’s release the change may not be so sudden as 
to precipitate his early fall, He probably becomes an evil doer 
gradually, and if he becomes a good citizen the change must be as 
gradual. The importance of the application of the individual method 
is evident here. It seems rational that one in charge of a penal or 
reformatory institution should know at least the important details as 
to the character and life of every individual under his charge. The 
practical value (not to mention the scientific value) is obvious. This 
applies as well to all the under officers, who are much more in contact 
with the men. We say it seems rational, if the men are to have in- 
telligent and proper treatment. 


One trouble, as in other institutions, is the want of thoroughly 
trained men. It is as true of a prison as of a university that build- 
ings do not make it, but men. The public, however, unwilling to 
pay for trained men. Even the wardenship of a pyeOM is not regarded 
as avery high political office, nor are intellectual qualifications. a 
conspicuous requisition, The regular duties of a warden (not to men- 
tion his political ones) leave him little time and less energy to make 
an individual study of his prisoners, and too many of the under 
officers are incapable from lack of education or intelligence, or both, 
Some of the criminal are more intelligent than their keepers, whom 
they are admonished to respect. ; 


CHILDREN HAVE POSITIVE RIGHTS. 


Every chfid has the right to a proper bringing up. If it have 
no parents or its parents cannot give it the rearing it has a right to, 
the community or the State should do it. If its parents are unfit or 
unable or indifferent as to its welfare. the child is certainly not to 
blame and the State should see that it has a chance in the struggle 
‘for existence, Such a child at best will. have enough disadvantage, 
when helped by the State, as compared with the child who has good 
parents. ‘The fact that some parents would be encouraged to neglect 
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their children jf the State undertook to see that children are properly 
cared for is no reason why thę children should suffer. Parents who 
care so little for their children as practically to give them up are 
parents whom the children might as well be without. That there are 
many children in any community who have improper homes is a fact 
too well known. Almost any policeman can tell you of parents with 
whom it is detrimental for the children to live. As those children 
are to be future citizens, it is incumbent upon the State to see that 
` they have at least a chance to become good citizens. 


LABORATORY METHODS OF STUDY. 


The modern methods of reforming criminals, which we have 
referred to briefly, are not only of great importance, but have proved 
successful in restoring to the community many who have become 
useful citizens. Yet after all has been said, these methods are more 
or less palliative. They really do not go to the root of the matter. 
They are the best we have been able to do up to the present time. 


As in science, the laboratory method of study is thé most funda- 
mental, so in criminology it is equally necessary, if trustworthy 
knowledge and permanent results are to be obtained. If sociology 
and criminology are to become sciences in the rigid sense the direct 
road thereto is the laboratory method. 


Large sums of money are being contributed for * palliative 
measures, yet crime and pauperism are increasing in proportion to 
the populatiotwghowing that such measures (almost the only ones) 
are not adequate. “It is not intended here to criticise in the least any 
efforts to alleviate suftering, but such alleviation is usually temporary 
and may even increase the disease. Investigation of causes is there- 
fore imperative, and this cannot be done without scientific study of 
‘the individuals themselves. 


The term laboratory is used in the broadest sense. Thus study- 
ing a criminal in his cell mentally, morally and physically, and with 
instruments of.precision, constitutes a laboratory. 


It is a curious circumstance that the study of the criminal him- 
self has been almost entirely neglected; and this is the reason we 
know so little about the real causes of crime, how much is due to 
environment and how much to the nature of the criminal; also, just 





1. For some results of laboratory work (by writer) see ‘ Defects of Develop- 
ment in Children,” published (in German) in Jabrbuch fur Kinderheikunde; 
Berlin, 1910; “ Circumference, “Of Head, Cephalie Index,” etc., ‘‘ in Relation to 

“Mental Ability and” Sociologic Condition,” etc,, in Jornal of, the American 
Statistical Association, Boston, December, 1911; also “Man and Abnormal Man.” 
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how—by what steps and processes—does environmen? or inward 
nature, or both, lead to criminal acts.* The lawyer studies books, 
but not the criminal. We say this is strange, for in medicine the 
physician always studies the individual who is sick, in order to treat 
him properly. 


THE REFORMATORY, A LABORATORY. 
. 


Since at least a majority of the inmates of a reformatory are 
normal, their crime being due rather to their unfortunate surrounding 
than to their inward natures, and since abnormal persons—that is, 
those positively abnormal in at least a few respects—are neverthe- 
less normal in most things, whatever therefore may be found true of 
the inmates may be true to a large extent of all young persons 
brought up in similar conditions of life. 


Thus the study of the inmates of a reformatory and the results 
of such investigation can be of use to the whole community, at 
whose expens® the reformatory is supported. It is therefore not 
unjust or unreasonable to make the reformatory a humanitarian 
aboratory for purposes of study, provided no injury be done to the 
nmates. 


As an illustration of this method of inquiry the following plan 
to study 2900 boys in reformatories, may give a more definite idea 
of such investigation. It would consist in a physical, mental, moral 
and social study of each boy, including such data as; ge, date of 
birth, height, weight, sitting height, color of hair, yes, skin, first- 
born, second-born or later born, strength of hand grasp left handed 
length, width and circumference of head, distance between zygomatic 
arches, corners of eyes, length and width of ears, hands and mouth 
thickness .of lips, measurements of sensibility to heat and pain, 
examination of lungs, eyes, pulse and respiration, nationality, occu- 
pation, education, and social condition of parents, whether one or 
both are dead or drunkards, step-children or not, hereditary taint, 
stigmata of degeneration. All data gathered by the mstitutions as 
to history and conduct of inmates might be utilized. 


Just as every State employs a health officer, not only to stop 
but to prevent disease, so the State should make provision for preven- 
ting crime by employment of the best methods known to science and 
sociology. 


EDUCATIONAL METHODS CAN BE STUDIED. 


As has been staéed, the inmates of institutions for the delinquent 
difter-little from individuals outside. The excellences and defects of 
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an educational system can be carefully studied in these institutions, 
for all are under the same qponditions and can be controlled in all 
details of their life. Here is an opportunity for the rational method 
of treatment, which is, first, to study the unfavorable characteristics, 
and, second, to investigate their causes as far as possible. Knowledge 
thus gained will be the most reliable in correcting evil tendencies or 
preventing their development. By such a method no sudden results 
should be expected; gradual progress is all that can be hoped 
for. A thorough study of this nature in penal and reformatory. 
institutions is possible; the effects of the method of education 
can be closely observed physically, intellectually, and morally. 
Thus, when, for instance, an inmate ceases to reverse his drinking 
cup after using it, which is required for purposes of cleanliness and 
order, this, though a very slight thing in itself, indicates, that he is 
becoming careless and losing his will power to reform. By a sort 
of radiation other negligences are liable to follow, confirming the 
direction in which he is tending. A good report from his keeper, on 
the other hand, can signify a new resolution of the will, Thus a 
series of records indicate, so to speak, the moral and intellectual 
pulse of the inmate. What might seem a very slight offence outside 
of a reformatory institution is not so within, where there is a mini- 
mum of temptation to do wrong and a maximum of encouragement 
to do right, so that there may be a gradual education in he forma- 
tion of good habits, which are the surest safeguard to the inmate 
after his release. 


Arthur Mac Donald, 
Washington D. C. Author of “Juvenile Crime and Reformation.” 





NOTES OF INDIAN CASES. 


Sm. Khettermoni Dassi v. Sm. Kadambani Dassi.—16 
C. W. N. 964.—A curious question of Hindu Law was raised in this 
case. The, coatention was that a widow although chaste 
would be disentitled to inherit if she had refused to go to 
her husband’s house. This contention was base@ upon reading 
` the term qeaf in the text of Yagnavalkya II $$ 136, 137 as synony- 
mous with apt which is defined in Manu Chapter V. § 165 thus: 
«She who, controlling her thoughts, words, and deeds, never slights 
her lord, resides (after death) with her husband (in heaven) and 
is called a virtuous wife (Sadhvi).” As pointed out by Mr. Justice 
Chaudhuri this is a mere direction for regulating one’s life and 
cannot be imported into the region of law so as to add to the dis- 
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qualifications and restrictions imposed by text writers especially the 
commentators and digest writers upon females and their rights. 


King Emperor v. Sheik Idoo.—16 C. W. N. 983.—A nolle 
prosequi entered by the Advocate-General before the High Court does 
not amount to an acquittal unless the presiding judge otherwise 
directs. See S. 383 Cr.P.C. It only operates as a stay of the prosecu- 
tion and the accused is only discharged and not acquitted. This 
is the simple principle apparently laid down in this case. 


Shamu Patter v. Abdul Kader 23 M. L. J. 321 (P.C); 
s.c. 16 C. W. N. 1009.—The Judicial Committee in this case 
affirmed the judgment of the Madras High Court in the case 
reported in I. L. R. 31 M. 215. The question in this case 
was as to the meaning of the word “attested” in S. 59 of 
the Transfer of Property Act. The High Court held that a person 
who did not wgtnéss the actual execution of the document could not 
be said to have attested it within the meaning of this section. As 
observed by their Lordships the question is one of considerable im- 
portance as notwithstanding the decision in I. L. R. 31 M. 215 
persons in this: Presidency proceeded in accepting documents upon 
the view that a person might properly be regarded as an attesting 
witness if We witnesses it upon the personal acknowledgment of exe- 
cution by the executant. After the decision in I, L. R. 31 M. 315,.we 
know of the institution of a number of suits in which dgguments have 
been sought to be invalidated on the gro of improper 
attestation as held in I. L. R. 31 M. 215. Although there may be 
no hardship in the case of documents executed after the decision in 
I. L. R. 31 M. 215, by adhering to the view therein laid 
down the hardship in the case of documents which came into exis- 
tence before is serious. After the decision of the Judicial Committee 
there is no use considering the arguments for the opposite view 
and the hardship to the public who rely upon documents which came 
into existence prior to the decision in I. L. R. 31 eM. 215, can 
only be remedied by the Legislature. 


Benod Behari Bhadra v. Ram Sarup Chamar.—16 C. W. 
N. 1015.—We have some doubts as to the correctness of this deci- 
sion. The learned judges held that although under S. 6 clause 6 of 
the General Clauses Act the right of appeal to which a suitor had 
in the matter they were discussing (viz., an order passed on 
an application toeset aside an execution sale on the ground 
of fraud) was preserved that right was taken away by S, 
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154. S.154 however is expressed negatively. All that it states 
is that it does not take away any present right of appeal which should 
have accrued to any party at the time of commencement of the Act. 
This section has been framed more by way of cauti :n and cannot by 
itself be construed as taking away vested rights. Whether parti- 
cular provisions of the new Code of Civil Procedure are retrospective 
in operation will depend not upon S. 154 but upon the provisions in 
the new enactment expressly dealing with such “right. Even in 
such a case S. 154 states that it shall not affect any present right of 
appeal. Under the circumstances we cannot agree with the view of 
the learned judges that the provisions of S. 6 Cl. 6 of the General 
Clauses Act do not apply. Again in the particular case we find it 
is an order of remand and from this order of remand an appeal is 
expressly provided for by O. 43 r. 1 (a). 





Sashi Bhusan Lahiri v. Rajendra Nath Joardar.—16 C. 
W. N. 1094.—In this case the Calcutta High Cort held that 
according to Dayabhaga a step-sister’s son is with respect to a 
woman’s stridhanam a preferential heir to the daughter’s son of the 
great grand-son of the great grand-father of the woman’s husband. It 
doss not appear from the report what the nature of the stridhanam 
was the succession to which was in question in the case. The learned 
judges refer to an earlier case in Dasarathi Kundu v. Bepin 
Behari Kundu.+ There also the nature of the woman’s stridhanam 
does not app from the report. The decision proceeded upon 
the view that the*husband's elder brother could succeed only after 
the sister’s son and the sister’s son mentioned in the Brihaspati’s 
text cited in placitum 31 will include the son of the sister of the 
whole blood and the son of the half sister. We have some doubts 
as to the construction to be placed upon placita 30 to 41 and the 
scope of the rules therein laid down. We think that placita 30 and 
31 are a commentary to placita 29 and that the succession laid 
down in dəfault of heirs down to the husband refers only to what is 
called the sister’s fee. which, according to the texts of Gautama and 
Katyayana goes in the first instance to uterine brothe’s,in their default 
to the mother and in default to the father. Dasarathi Kundu v. Bepin 
Behari Kundu. The author of the Dayabhaga says that according to 
some the father succeeds before the mother but that is not his opinion. 
The nature of the woman’s fee is discussed in placita 19 to 32, 
Placitum 32 and those which succeed it follow placitum 31 and are 
more or less a comment on the rule laid down in that placitum. We 


e 
1. (1904) I. L. R. 32 C. 261. 
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do not think there is any justification for taking the rules as to the 
order of succession laid down in placitg 39 and 41 as applicable to 
other kinds of woman’s property. It is unreasonable to suppose that 
the husband’s younger brother whose title to succeed is expressly 
based upon the principle of religious efficacy and whose claims cannot 
therefore be superior to those of the husband's elder brother, and the 
son of the elder, or younger brother whose title is also based upon 
the principle of ° religious efficacy and whose title is certainly 
therefore inferior to that of the husband’s younger brother should 
both be allowed to take only in default of all the heirs mentioned in 
Bribaspathi’s text cited in placitum 31. Of course even taking the 
rule to be applicable to the case of Sulka the unreasonableness 
does not disappear but such a rule can only be supported on the 
ground of express authority. We do not see what express authority 
there is in the case of succession to a woman’s property which is not 
her fee. In the order of succession given in Sircar’s Translation of 
the Dayatatwa, however, a different view has been taken. It may be 
mentioned that the Bengal authorities are in conflict with one another 
with reference to succession’ to Stridhan property. 


SUMMARY OF ENGLISH CASES. 
e 
Bartlett v. Parker. [1912] 2 K. B. 497. 


Gaming—Lotter y—Gift of aa ue Rene ttre a 
chase money not used for prize. 


In this case the respondents were charged before the justices 
with selling tickets in a lottery contrary to the provisions of the 
Lotteries Act and for publishing a scheme for the sale of tickets in 
the lottery. A number of tickets bearing different numbers ware sold 
on condition that the owner of a ticket bearing a number to be drawn 
subsequently by an independent person should be entitled to a prize. 
The prize was a bicycle presented by a firm of manufagturers for the 
purpose of advertisement. No part of the ticket money was used for 
the prize. It wis contended that no offence was committed as the 
prize was given by a 3rd person and that the bicycle was not purchased 
with any money contributed by the purchasers. The justices dsimissed 
the information. On appeal held as each purchase of the ticket 
bought a chance and the winner was determined by chance, the 
scheme was an offence under the Lotteries act. 
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In rea Debtor. [1912] 2 K. B. 533. 


Bankruptcy Act—Non-compliance with notice to pay debt 
—Bankruptcy of creditor—Notice—Subsequent adjudication of 
judgment creditor— Relation back of trustee’s title. 


A judgment-debtor was served with a bankruptcy notice by his 
judgment-creditor to pay the amount of the debt due to him. Prior 
to notice the judgment-creditor had committed an act of bankruptcy 
and a trustee was appointed on adjudication. Held that the 
judgment-creditor was not entitled to issue and serve a bankruptcy 
notice and the receiving order must be discharged. 


In ve Miller: Ex parte Furniture and Fine arts 
depositories Ltd. [1912] 3 K. B. (C. A.) 


Bankruptcy—Practice—No order for payment by instalments 
—Part payment into cowrt—Bankruptcy notice for the full 
amount—Execution—Validity. . 

Where judgment was obtained for the full amount due and before 
the day fixed for the payment of the decretal amount the judgment- 
debtor paid a portion of the amount into court and the creditors 
repudiating the payment issued bankruptcy notice for the full amount, 
Held by the court of appeal, that the execution could not issue 
for the whole amount but only for the balance after giving credit 
for the amount deposited in court and that the bankruptcy notice was 
invalid. 


In re Hart: Exparte Green. [1912] 3 K. B. 6. 


Bankrupicy—Voluntary settlement—Sale by donee after act 
of bankruptc y—Settlor—Purchases for value without notice—Title 
of trustee. 


A purchaser for value of property which his vendor had derived 
from the bankrupt under a voluntary settlement has a good title 
against the trustee in bankruptcy although the transaction took 
place after the commission by the bankrupt of an aet of bankruptcy 
and therefore after the accrual of the trustee’s title if the purchaser 
had not any notice of the commission of the act of bankruptcy. 





Rex v. Thomson. [1912] 3 K. B. 19. 


Criminal Law—Evitlence—Charge of illegal operation upon a 
woman—Statements of deceased made before and after miscarriage 
—Admissibility. 
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All the trial of a person on a charge of having used an instr- 
ment upon a woman to procure miscagriage and the defence was 
that the woman had performed an operation on herself and that he had 
nothing to do with her. Counsel for the defence was not allowed in 
cross-examination to put questions to a witness as to what the 
deceased said before and after the miscarriage. The judge refused to 
permit the question. On appeal it was contended that any thing 
must be admissible in evidence which will help the accused to prove 
his defence. Held overruling the contention that such statements 
were not admissible as hearsay. 


JOTTINGS AND CUTTINGS. 


Benches of Magistrates in the Mufassal and their powers: 
Noti fication, G. O. No. 1628 Judicial dated 8—10—1912.— 
In exercise ofthe powers conferred by Ss. 14,15 and 16 of the 
Code of Criminal Procedure, 1898, and in supersession of all pre- 
vious notifications on the subject, the Governor in council is pleased 
to issue the following orders regarding Benches of Magistrates in the 
mufassal; provided that nothing herein contained shall affect in any 
way the Benches of Magistrates at Ootacamund in the Nilgiri district 
and at Cocħin in the Malabar district which shall continue to be guid- 
ed by the rules hitherto in force :— 


1. One or more special magistrates appointed fogéfty local area 
may sit as a Bench, together with any salaried magistrate whom the 
District Magistrate shall from time to time nominate for that purpose. 
The salaried magistrate shall be the Chairman ofthe Bench so consti- 
tuted and the.Bench is hereby invested with the powers of a 
magistrate of the third class or such higher powers as are exercisable 
under the provisions of sub-section (2) of S.15 of the Code of 
Criminal Procedure, 1898— 


(1) totry summarily offences under the Indian Penal Code, 
Ss. 277, 278, 279, 285, 286, 289, 290, 323, 334, 336, 341, 352, 426 
and 447; ` ° 


(2) to try summarily offences under Municipal Acts and the 
conservancy clauses of Police Acts, punishable only with fine or with 
imprisonment for a term not exceeding one month ; 7 


(3) to try summarily abetments of any of the foregoing offences; 


(4) to try summarily attempts to commit any of the foregoing 
offences when such attempts are offences ; 
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(5) to try, in accordance with Chapter XX of the Code of 
Criminal Procedure, 1898, ofsences punishable under— 

(a) sub-section (2) and (3) ofS. 112 of the’ Madras Local 
Boards Act, 1884; i 

(b) S. 18 of the Madras Registration of Births and Deaths 
Act, 1899; i l 

(0) S. 5, 6 and 7 of the Madras Towns Nuisances Act, 1889; 

(4) The Madras Hackney Carriage Act, 1911. 


Provided that no Bench of Magistrates shall try offences under 
Ss. 426 and 447, Indian Penal Code, including abetments of, and 
attempts to commit, such offences, except with the special sanction 
of Government. r 

Provìded also that, with the approval of the District Magistrate, 
any three or more special magistrates, of whom one is specially 
designated by the District Magistrate, may sit togetheg as a Bench 
and shall exercise the powers of a magistrate of the third class in res- 
pect of the offences specified above other than those referred to in the 
first proviso. 

2. The magistrate specially designated by the District Magis- 
trate shall, if no salaried magistrate is present, be chairman of such 


Bench, is 
3. All existing rules made by District Magistrates for the guid- 
ance of Be in their several districts as to the times and places 


of sitting shall cOntinue in force until modified or withdrawn. 

4, Differences of opinion shall be settled by the votes of the 
majority of the magistrates present, the chairman having the casting 
vote. . 

5. Ifany person charged with any of the offences specified 
above is arrested without warrant and has not been released on bail 
he shall be produced for trial before the salaried magistrate having 
jurisdiction. If such person has been released on bail or if process 
to compel his appearance is issued by the salaried magistrate having 
jurisdiction, the bail-bond or the process shall require him to appear 
in accordance with its terms before the Bench of Magistrates having 
jurisdiction. The District Magistrate or the Sub-Divisional Magis- 
trate shall exercise the same powers in regard to withdrawal or refer- 
ence of cases from Benches as he possesses in the case of magistrates 
under S. 528 of the Code of Criminal Procedure. 

6. Under S. 265 of the Code of Crimingl Proçedure, every 
Bench of Magistrates is aathorised to prepare the record or judgment 


PART KK.) THE MADRAS LAW JOURNAL. 167 


of the Bench by means of any officer appointed by the Sub-Division- 
al Magistrate. e 


7. Under S. 260 ofthe said Code every Bench of Magis- 
trates exercising first-class powers is hereby invested with power to 
try summarily any or all of the oftences specified in that section, and 
every Bench of Magistrates exercising powers of the first or second 
class is hereby empowered to try summarily all or any of the oftences 
specified in clauses (1) and (2) of rule 1 supra. 

8. The Governor in Council is pleased to direct that the term 
of office of honorary magistrates shall be five years. 


* 


Judicial Staff in England :—The Globe asked a pertinent ques- 
tion last month. Do people realise how small, having regard to 
its population and wealth, the judicial staff of England is? The 
number of salaried judges, including County Court judges, recorders, 
and stipendiary magistrates, is less than 300. Switzerland, Denmark, 
and Norway Are the only countries with a smaller number of paid 
administrators of the law; Germany is blessed with over 8,186 
judges, France with 7,803.—Austria with 4,541, Italy with 3,645, 
Russia with 3,180, Hungary with 2,658, Belgium with 546, Sweden 
with 497, and Holland with 338.—Law Notes. 


. ža" 


Perjury in Divorce Court. Perjury is still too common 
in the Courts, particularly in the Divorce Court. “A co-res- 
pondent who would not support the respondenjein her denials 
of guilt must be so paltry a creature,” Mr. Justice Butt is re- 
ported to have once observed, “that I would not believe him 
on his oath.” But though complaints of perjury are many, 
prosecutions for the offence are very few. The report of the 
Public Prosecutor shows that in 1911 he undertook the prosecution 
` of only seventeen persons accused of the crime. Nor are the results 
of these seventeen cases exactly calculated to strike terror into the 
heart of the untruthful witness. Only eight persons, were sent to 
prison, the sentences ranging from twelve months’ imprisonment to 
three weeks. ‘The number of prosecutions is surprisingly low, par- 
ticularly when it is remembered that nearly all prisoners nowadays, ' 
the guilty as well as the innocent, give evidence on their own behalf. 
—lIbid. | 

Tar 
Married Women and Relief against restraint upon anticipation, 
One day, last sittjngs, in. the course of an application to sanction 
a disposition of property by a married woman notwithstanding a 
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restraint against anticipation, Mr. Justice Eve delivered himself of 
rather strong remarks on thésubject of such applications. “I do 
not think,” he is reported to have said, “ there is a more dishonest 
class than married women who come here and ask for relief from 
restraint upon anticipation. Ihave granted relief time after time, 
only to find they have told a pack of lies. They come into Court ap- 
parently in the last throes of distress, as though their hearts would 
break or they were on the point of suicide if the Court did not 
relieve them from the consequences of their own extravagant folly.” 
—lbid. 
we x 


* 
kal 


The Lord Chancellors. A writer in the Globe gives some 
interesting particulars of the parentage of modern Lord Chan- 
cellors. ‘The present Lord Chancellors father was a Writer 
to the Signet. There have been five other occupants of the 
Woolsack since the beginning of the nineteenth century whose 
fathers were lawyers. Lord Wedderburn was tke son of a 
Scottish advocate; Lord Cottenham was the son of a Master 
in Chancery; Lord Truro was the son of a solicitor; Lord 
Halsbury is the son of a member of the Bar: Lord Loreburn is the 
son of a Colonial judge. An examination of the pedigrees of the 
Lord Chancellors for the past 112 years shows, indeed, that a lawyer 
is more likely to enjoy the proud distinction of beholding his son on 
the Woolsack than any other type of professional man. 

A Ministexof religion, after a lawyer would appear to have the 
greatest chance of becoming the proud parent of an occupant of 
the Woolsack. Four Lord Chancellors have come of ecclesiastical 
stock. Lord Cranworth was reared in a Norfolk rectory; Lord 
‘Campbell’s father was a Scottish divine: Lord Selborne, who was, 
perhaps, the most ecclesiastical of all modern lawyers, was the son 
of an Oxfordshire rector ; Lord Herschell’s father was a Dissenting 
minister. Of the other nine Lord Chancellors who have occupied 
the Woolsack during the past 112 years, Lord Eldon’s father was a 
newcastle “ coal fitter,” Lord Erskine’s was a Scottish peer, Lord 
Lyndhurst’s was a famous painter, Lord Brougham’s was a small 
North country landowner, Lord St. Leonards’ was a hairdresser, Lord 
Chelmsford’s was an English peer, Lord Westbury’s, was a Bristol 
doctor, Lord Cairns’ was a captain in the Ariny, and Lord Hather- 
ley’s was a Lord Mayor of London.—Ibid. 


" * 


Mr. Justice Darling will probably never sugpass hjs witticism in 
the “potted opera” case. A question arose whether a certain 
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singer was competent. “ Well, he could not sing like the archangel 
Gabriel,” a witness had said, in reply fo Mr. Duke, K. C. “J have 
never heard the archangel Gabriel,” commented the eminent counsel. 
“ That, Mr. Duke, is a pleasure to come,” said his Lordship.—IJbid. 

John Clerk, the great Scotch Lawyer :— Stories of John 
Clerk, the great Scotch lawyer, are always cropping up. Clerk 
was counsel in an important property cause, and in the course 
of his speech he used the Scotch word “enow ” for enough. 
The Lord Chanceller dryly remarked. ‘ Mr. Clerk, in England 
we sound the ‘ough’ as ‘uff’— enuff,’ not ‘enow.’” “ Vera 
weel, my Lord,” said Clerk, “of this we have said ‘enuff,’ 
and I come, my Lord, to the sub-division of the land in dispute, it 
was apportioned into what in England would be called ‘ plaff ’ land, 
a ‘pluff’ land being as much asa ‘pluff’? man can ‘pluff’ in one 
day.” This happy repartee constrained the Chancellor to say in 
goodhumoured apology—‘ Proceed, Mr. Clerk, I know enow of 
Scotch to understand your argument.”—JIbid. 


* 
Here’s another. Two Edinburgh girls passing John Clerk in 
the street, one said to the other, ‘Thats John Clerk, the lame 
‘lawyer.” “ Madam,” Clerk called out after her, “Iam nota lame 
lawyer, I àm a lame man.”—Ibid. 
This from the “ States.” “I suppose you have tyed motoring, 
judge?” asked the young man. “No, I have not, ”#£plied the judge, 
“but I’ve tried a lot of people who have.” —/Ibid. 


* 


AN ADVOCATE FEARLESS AND BOLD. 


X was a barrister ready and bright, 

Good in his chambers, good in a fight. 

But, discontented, he said, “ I want fame, 

What shall I do, then, to earn me a name ?” 

Quick came the thought, “I will try length of speech, 
And stick to my guns like a true legal leech.” 
Having a case then to argue one day, 

He spoke for six hours without sign of decay ; 

Three days he continued for twenty hours more, 

He finished his facts, then dealt with the law. 

The end of his case was not very, happy, 

For the judge on the fourth day became somewhat snappy 
Which fofced him to stop, and his lordship derided 
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His arguments lengthy, and against him decided. 
But his object was gained, his name was now known 
For the Press him exalted, and said he had shown 
That he was an advocate fearless and bold, 
Whose clients would never be left in the cold. 
So now he is famous and earning large fees, 
And he talks and he talks and everyone sges < 
That because of the length of his speech he must be 
An advocate good as one ever shall see, 

—Green Bag. 


wk 


Very Tough—A person should be quite sure of his facts before 
be broaches a theory; that is, unless he has the impudence of the 
Frenchman or the wit of Lord Mansfield. The Frenchman, on being 
told that the facts contradicted a theory which he had rashly put 
forth, exclaimed, with frank impudence :— 


° 
“The facts contradict my theory? Then so much the worse for 
the facts.”’ 


Ona trial before Lord Mansfield, a witness named Elm gave 
his evidence with remarkable clearness, although he was more than 
eighty years of age. Surprised at the old man’s mentaliy, his lord- 
ship examined him as to his habits of living, and found that he had 
throughout life been an early riser and a very temperate man. 


`~ > ; nais 
“ I have akways observed,” . said the Chief Justice in an ap- 
proving tone, “that without temperance and good habits, longevity 
is never attained.” 


The next witness, an elder brother of the early riser, also sur- 
prised his lordship in the clearness of the evidence he gave. 


“I suppose,” said Lord Mansfield, “ that you also are an early 
riser.” | 
“No, mg lord,” answered the veteran frankly. “I like my bed 


at all times, and especially in the morning.” 
e 


“Ah, but like your brother, you are no doubt a temperate 
man?” asked the judge, anxious for the fate of his theory. 


“My lord,” replied this ancient Elm, who lived in an age when 
drinking was a fashionable vice, “Iama very old man, and my 
memory is as clear as a bell, but I can’t remember when I’ve gone 
to bed wholly sober.” 

Lord Mansfield was silent. 
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. “ Ah, my lord,” exclaimed Dunning, a lawyer, “this old man’s 
case supports a theory upheld by many persons, that habitual intem- 
perance is favorable to longevity.” 


“No, no,” said the Chief Justice, with a smile. “This old 
man and his brother merely teach us what every carpenter knows— 
that Elm, whether it be wet or dry, isa very tough wood.’ —The 
Green Bag. . “ 


Hoe 
i d 


A HINT FROM THE BENCH. 


A New York lawyer not long ago encountered a Tartar in the 
shape of an irascible witness who resented in no uncertain way the 
manner in which he was being cross-examined by the lawyer. 


Finally, when counsel put to the witness certain questions that 
seemed to the latter to reflect upon his psrsonal character, the 
irritated man on the stand burst forth with :— 

“Tf you a&k me that again, PH give you a thump on the nose.” 

Immediately counsel appealed to the court, pointing out that 
an answer was necessary to the proper conduct of the cross-exami- 
nation, and concluding with the inquiry :— 


“What would your Honor advise me to do?” 
“If yôu are determined to put that question,” said the judge, 
“J should advise you to move a little from the witness.”—Jbid. 


` rad 

Judges and Popularity. — THE desire of the King’s Bench 
Judges to see their numbers increased, so that they may administer 
the law with becoming expedition, seems to have produced the ill- 
conceived notion, especially among the Labour section of the politi- 
cal world, that the Bench’ ought to make itself more popular. The 
judiciary has always to some extent reflected the characteristics of 
its age, and itis impossible for it to be wholly unaffected by the’ 
democratic forces of the times in which we live, but nothing could be 
more alien to its dignity and usefulness than the notion that popular- 
ity must be onè of its attributes. How disastrous to the proper 
administration of justice would be a popularity-hunting Bench has 
always been recognised. ‘A popular judge,’ said Bacon, ‘is a 
deformed thing; and plaudits are fitter for players than for’ magis- 
trates. Do good to the people; love them, and give them justice ; 
but let it be as the Psalm says, “ nihil iads expectantes,” looking for 
nothing, neither praise nor profit.’ More than a century later, in 
one of the most famous of English trials, one of the greatest of 
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English judges expressed the same lofty disregard of mere popularity. 
These are the noble words gf Lord Mansfield at the trial of John 
Wilkes :— 


I honour the King.and respect the people; but many things acquired by the 
favour of either are, in my account, objects not worth ambition. I wish popular- 
ity, but it is that popularity which follows; not that which is run after.” It is 
that popularity which, sooner or later, never fails to do justice to the pursuit of 
noble ends by noble means. I will not do that which my gpnscience tells me is 
wrong upon this occasion to gain the huzzas of tuousands, or the daily praises 
of all the papers which come from the press ; I will not avoid doing that I thins 
is right, though it should draw on me the whole artillery of libels, all that false- 
hood and malice can invent, or the credulity of a deluded populace can swallow. 


This has always been the dignified attitude of the Bench, though 
never, perhaps, has it been expressed in terms so impressive. To 
take a later instance from the annals of the Bench, a murmur of 
applause once came from the jury box while Mr. Justice Cresswell 
was addressing its occupants. ‘Gentlemen,’ the learned judge obser~ 
ved, ‘ you will forgive me. I daresay you meant it very kindly ; 
but believe me, the administration of justice is in great danger when 
applause in court becomes grateful to a judge’s ears.’ Here, again, 
the judicial note of succeeding ages rings true. Time was when it 
was the duty of the Bench to resist the pretensions of autocratic 
Kings. In our day it no less its duty to withstand, so far as 
justice and its functions allow, the bureaucratic methodg of fleeting 
majorities. The worst thing that befall the judges, either for their 
personal dignity or the public welfare, is that they should seek to 
become poptlar, or pursue any ideal other than the calm fulfilment of 
their oath to do justice ‘without fear or favour’ — The Law Journal. 

% o% 

The Judicial Committee:—Lord Rosebery once described the 
Judicial Committee of the Privy Council as a ‘ golden link of Empire.’ 
It is a link which is growing stronger. The Committee resumed its 
sitlings on Tuesday with no fewer than sixty-seven appeals in its list, 
For some considerable time Colonial and Indian litigants have made 
an increasingeuse of their right to bring their disputes to the Privy 
Council. During the past ten years the number of appeals entered 
has risen from 98 to 142. But never has the Imperial Court of 
Appeal commenced its sittings with a list so heavy as the present 
one. We haveit on the authority of Lord Haldane that a traveller 
who had penetrated into a remote part of India found the natives 
offering up a sacrifice to a far-off but all-powerful god who had just 
restored to the tribe the land which the Government of the day had 
taken from it. He asked the name of the god. * We know nothing 
of him,’ was the reply, ’‘except that he is a good god, and that his 
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name is the judicial Committee of the Privy Council? This con- 
fidence in the Judicial Committee shows no sign of declining. 
Forty-three of the sixty-seven appeals in the list, counting all the 
consolidated appeals as separate cases, are from the Indian Courts- 
Of the twenty-four Colonial cases in the list, Canada, it is interesting 
to notice, supplies elven, the Straits Settlements six, and Australia 
and Ceylon two aach, the remaining three coming from the Gold 
Coast, Gibraltar, and China. These figures, notwithstanding the 
absence of both South Africa and New Zealand from the list, indi- 
cate the increasing value which the King’s dominions beyond the seas 
set upon the right of appeal to the Judicial Committee, and afford a 
further proof of the important part which that tribunal plays in the 
unity of the Empire. Access to the Imperial Court of Appeal, 
unlike that to most of the English Courts, is, happily, unobstructed 
by arrears. Only five of the sixty-seven appeals were set down for 
hearing before July. All that is wanted to make it more worthy of 
the great part jt plays as one of the bonds of Empire is that its 
authority should be enhanced by an increase in its members. It is 
not fitting that an Indian appeal, for instance, should be determined 
by three Law Lords, not one of whom can claim to possess any 
expert knowledge of Indian law. The interests of the Empire 
require that the Government should proceed without further delay 
with their” project of adding to the strength and representative 
character of the Imperial Court of Appeal—The Law Journal, 


% H . 


PARLIAMENTARY. 
HOUSE OF COMMONS. 
THE APPOINTMENT OF AN ADDITIONAL JUDGE. 


The Attorney-General moved: ‘ That an humble address 
be presented to His Majesty representing that the number of the 
Puisne Judges of the King’s Bench Division of the High Court of 
Justice now amounts to 15, and that the state of business in the 
said division requires that one additional Judge shouldebe appointed 
‘to the said division under the first section of the Supreme Court of 
Judicature Act, 1910, and praying that His Majesty will be gracious- 
ly pleased to appoint a new Judge of the said division of the High 
Court of Justice accordingly.’ A statute, he said, was passed in 
1910 for the appointment of two additional Judges, increasing the 
number trom 15 Puisne Judges of the King’s Bench Division to 17 
with this condition attached—that, when the number of Puisne 
Judges was 15 or ppwards, and it was desired to appoint one of 
those two additional Judges again, an address should be moved by 
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both Houses to His Majesty. It was only upon that condition that 
reappointment wold be mage. It was important to bear this in 
mind, because the House would observe that, assuming that the mo- 
tion he was now presenting was assented to and an additional Judge 
was appointed, and ou the next day another vacancy occurred, it 
would be necessary to come down to the House and move anaddress 
in order to fill up that vacancy. It was well kngwn to the House 
that the reason which led to the statute of 1910 was the arrears 
“which had accrued in the Kings Bench Division—the large list of 
actions which stood for trial—and the consequent injustice that was 
done to suitors who were not able to get their cases heard. There 
were 1,120 cases which were in the list for hearing in the King’s 
Bench Division at Michelmas, 1910. Without going back to past 
history the House was convinced that that was an abnormal sate of 
things which reflected no credit on his country. The remedy prov- 
ed very effective, because, from Michaelmas, 1910, to Michaelmas, 
1911, the number of arrears:dccreased from 1,120 to 740, so that 
by the addition of the two Judges instead of an increfse in the num- 
ber of cases standing for trial there was a decrease of 380. ,No 
doubt, if that state of things had .continùed during 1911-12 and no- 
thing abnormal had occurred the remedy would have proved quite 
effective and probably there would have been no arrears at the present 
moment, but daring 1911-12 there were various reasonsewhich had 
produced arrears increasing during the greater part of that years 
and increasing at the present time. The first of these causes was 
the death of Mw. Juctice Grantham, which occurred early in the year 
and consequently reduced the number of Puisne Judges from 17 to 
16. At that time the state of business was such that the Lord Chief 
Justice did not think it necessary that the vacancy should be filled. 
Great inroads were being made on the lists and it was thought that 
the number of King’s Bench Judges was sufficient to cope with the 
arrears. But almost simultaneously, and in fact a few days before 
the death of Mr. Justice Grantham, Mr. Justice Lawrance, who 
had sat for many years on the Bench, was taken ill and was never 
able to sit again. He retired at Easter, 1912, so that substantially 
during the whole of 1911-12, except for perhaps cne month at the 
beginning, the King’s Bench Division had only had 15 Puisne Judges. 
Further than that, there had been during that year some abnormal 
reasons. 

The Causes of Delay. The illness among the jade had been 
greater than usual. The Lord Chief Justice,who certainly had never yet 
learned to spare himself in the strenuous efforts he was always making 
to cope with arrears in the King’s Bench Division and to keep the 
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administration of justice at the highest level, was himself taken ill 
and was absent for some considerable number of days. Other 
Judges had also been absent owing to illness. There had been a 
telephone case which certainly had taken the time of one learned 
Judge for over 40 days, and which he was afraid must still take a 
little time before that Judge arrived at the conclusion of his labours. 
In consequence, the King’s Bench Division had been depleted to an 
- extraordinary extent of its proper number of Judges. ‘The result 
had been that for the year to Michaelmas, 1912, instead of over- 
taking arrears to the number of 380, they were 2246 cases to the 
bad. Therefore the state of things was approaching what it was in 
1910-11, the arrears at Michaelmas, 1912, being 966 cases, and 
that number had increased in the King’s Bench Division 
since the beginning of the term. He submitted that that state- 
ment of fact was plain and convincing to show that, in conse- 
quence of the loss of the two Judges and the other causes he 
had referred tg, the state of affairs at the present moment was very 
much what it was in 1910 when the House was good enough to pass ` 
the Act giving the extra Judges. He did not hesitate to say at the 
| time that the appointment of the two Judges would not be an answer 
to the agitation that undoubtedly existed for administrative reform. 
The cause to which most of the delay and loss of judicial time was 
attributed was the circuit system. That system had been discussed, 
commended, and abused through many generations of lawyers. He 
was not going at the present moment to attempt to pass any judg- 
` ment upon it, but could say from the inquiries he had made that all 
that the Judges could do without legislation had been done. He 
asked the House to bear that in mind. It was commonly said and 
thought by those who might not have been able to become quite so 
‘familiar with what had happened as he had been in his official capa- 
city that much time was lost by Judges in travelling in various ways 
while on citcuit. Whatever ground there might have been for 
that in the past, it certainly did not exist at the present moment. 
He did not mean to say that it might not be possible to have some 
administrative rgforms in the circuit system which would cause some 
saving of judicial time, but it was useless to look to the Judges to do 
it, because they had exhausted the ‘powers that lay in them, and it 
could only b2 done by legislation. When one heard suggestions of the 
grouping of county towns the difficulties were at once apparent. 
Reform of the Circuit System. The Judges had no power to 
change the venue of the trial of prisoners from one county to 
another. However eseful it might be to group towns of two counties, 
‘the Judges could not do it, however desirous they had shown them- 
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selves to meet this point, unless there was legislation by that House. 
There were many consideratjons that must be borne in mind when 
this matter came to be determined. It was not quite so easy as some 
hon. members thought. Since he had occupied his present position, 
and while Lord Loreburn was Lord Chancellor, the matter was under 
discussion, and day after day questions were put to him from both 
sides by hon. members who protested on behalf of their constituencies 
that there was some idea in the minds of the reforming authorities in 
the*legal profession to take away the Assizes from the particular 
borough that the hon. members represented. Hon. members were 
only putting forward the views of their constituents. “There was 
as a rule, a very great desire on the part of the inhabitants of the 
county towns to have His Majesty’s Judges come there to try the 
cases. Sometimes it had been said that no.reforms had been made 
since the Joint Committee sat and the Act of 1910 was passed, but 
that was not correct. In May, 1912, there was an amendment, by 
Order in Council, which had the effect of giving power to the Lord 
Chief Justice, with the sanction of the Lord Chancéllor, to direct 
civil as well as criminal business to be taken at any Assize town on 
the autumn circuit, and effect had been given to that i in Liverpool, 

Manchester, and a number of the great towns. The Judges had done 
their utmost to cope with the arrears which had been i increasing ; 

they had spared no effort and had repeatedly sat late. The figures as 
to the hours which the Judges sat in Court when on Assize were 
very striking. In 1905-6 they sat 395 hours more on circuit than 
they would have sat in London; in 1908 they sat 231 hours more : 
and in 1911-12 they sat 4773 hours more than they would have done 
in London, although the last number had reference to a period of a 
little more than a year. No allowance was made in ‘those totals for 
the time spent in travelling or otherwise than in work in Court. 

Taking into account the work done at Assizes it would be found 

that the Judges of the King’s Bench Division sat a greater number 
of hours during the year than did the Judges of any other division, 

or of the Court of Appeal. He was not taking into account the time 
spent in reading depositions, charging the grand jury, considering’ 
points of law, and weighing the evidence. The Hotise must remem- 
ber how important it was that a Judge who was sitting at first 1 ins- 
tance should be throughly alert, for the majority of cases were not 
carried beyond his Court. When trying prisoners or trying civil 
causes involving a man’s fortune or—which was more important—his 
character, a- Judge musj be keen of perception, his mind must be 
open to receive every impression ; he had to take a note of the evi- 
dence, to observe the demeanour of the witnesses, to listen to thie 
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ar juments of counsel, and to be alert in the strictest and strongest 
sense of the word. It would be the greatest danger to justice to ask 
the ' Judges to sit for so many hours that during some portion of the 
timé their faculties could not be relied upon. A few days ago 
questions were put by two of his hon. friends suggesting that on the 
previous Monday only three Judges were sitting in the King’s Bench 
Division of the High Court, and that they sat for only about an 
hour-and-a-half. On inquiry he found that every single Judge was 
accounted for. Five Judges were on circuit, nine were actually sit- 
ling in the King’s Bench Division, and one Judge was sitting at the 
Central Criminal Court. The only Judge not sitting was Mr. Justice 
Lawrence, who presided over the Railway Commission, and who did 
not sit that day at his (the Attorney-General’s) expressed wish, but 
was most usefully occupied in reading over the very voluminous 
documents connected with the transfer of the National Telephone 
Company’s system in order to prepare himself to continue that work, 
There was no fpundation for the idea that judicial time was being 
wasted, 

The Governinent and the Bench. In May last it became 
apparent that the work of the King’s Bench Division was becoming 
seriously in arrear, and the Judges, in answer to inquiries, informed 
him that in their, opinion the list of arrears would increase materially 
and immediately if some addition were not made to the present 
number of Judges. In consequence of that a Committee of the. 
Cabinet was appointed, consistsng of the Home Secretary, the Presi- 
dent of the Board of Agriculture, the Chancellor of the Duchy of 
Lancaster, and the Postmaster-General. The first three were ex- 
Financial Secretaries of the Treasury, and, therefore, were not 
disposed by their training to give way in matters involving increased 
expenditure. Having made careful inquiry they came to the conclu- 
sion that one additional Judge at least was indispensable in order to 
cope with arrears. Referring to some of the reforms which had been 
suggested, he said that he was prepared to deal with the County 
Courts Bill as a non-controversial measure, and, in order to secure 
its passing, to eliminate the controversial part of the Bill. In regard 
to the duration of the Long Vacation he would not pronounce judg- 
ment, but he had always been of opinion that it could be curtailed. 
That could not be done without the consent of the Judges and 
legislation would be necessary. While he had expressed his own view 
on that subject he admitted that there were many counter-conside- 
rations to be put forward. Another view was that the length of each 
sitting might be incréased; but no one who had sat as a Judge, 
Recorder, or Arbitrator would have failed to come to the conclusion 
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that, speaking generally, five hours’ constant attention was the 
utmost that could be demanded if all that took place during that 
time was to be well considered and well weighed. He mentioned 
that to show how concentrated was the attention which a Judge had 
to give to a case, and it was for that reason he thought the number 
of hours a Judge sat was quite enough, The view the Government 
had taken was that to all these vexed questiong there were two 
sides which ought to be very carefully considered, and that legislation 
ought not to be proposed until there had been a careful and exhaus- 
tive inquiry. 


Appointment of a Royal Commission. The Government 
proposed, and without delay, to appoint a Royal Commission 
which would inquire into the various reforms which had been sug- 
gested. The terms of reference to the Royal Commission should 
not be drawn too widely, because if they were it might mean that 
the inqniry would be too long. He was quite certain that no one 
would welcome more heartily the appointment of such a Com- 
mission than the Lord Chief Justice and the Judges themselves. He 
hoped as a consequence of this step that, if the report of the Com- 
mission was in favour of making these reforms and legislation was 
necessary to carry them out, the Government would then give effect 
to that view and introduce the necessary legislation.. It was most 
undesirable that in the Judiciary of the King’s Bench Divssion there 
should never bea margin of reserve. We could not help Judges 
falling ill oreabsences occurring from various causes, and whenever 
any Judge had to be supplied for some other department or division 
of the High Court he was always drawn from the King’s Bench 
Division. In the interests of the country it was far better when arrears 
had been disposed of that there should be a Judge with an occasional 
day idle than that persons should have to wait to have their cases 
- tried because there was not a sufficient number of Judges. There were 
questions constantly occurring which caused men to have recourse to 
the Law Courts which it was essential should be tried speedily—such 
as questions affecting a man’s character which had to be tried in order 
to relieve a man from certain suspicion. If aman could not get his 
case tried for months he mi.ht in that time be injured very seriously. 
Men who had perfectly good and valid claims sometimes had to 
settle the case because they could not afford to stand out of their 
money during the time it would take before the case came on for 
trial. That, to his mind, was really a scandal. Delay in these 
matters was very often the same thing as a denial of justice. That 
applied more particularly to the poor litigant: go the.swealthy and 
powerful litigant it made little difference that there should be some 
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delay, but to the poorer and weaker litigant it meant very often his 
whole commercial life. In the interests of the country, when Parlia- 
ment was dealing with vital questions of the character, such as the 
administration of justice, it was in the highest degree essential that 
the litigant who désired redress or the suitor who had a grievance 
should find an open door the moment he presented himself, without 
having to wait for a long period during which he had to suffer. 


Mr. Lyttleton who supported the motion, said that delay 
and obstruction in the Courts of Justice tended to the disadvantage 
of the poorer litigant. To stand out of his money for six, twelve, 
or eighteen months absolutely ruined a poor man. He had known 
instances of a Judge on circuit sitting from 9 o’clock in the morning 
until 9 o’clock at night. Important as the considerations were in 
civil litigation they were more important in criminal investigations. 
A man seeking redress for an outrage ina criminal Court came at 
the compulsion of the State and the State was bound to assist him. 
The Judge whe had to sift a case in which a poor, miserable man 
told his story in a stumbling, confused way ought not to be under 
the pressure of working against time and sit until 7 or 8 o’clock 
at night. Ifa Judge was pressed with the consideration that it was 
compulsory for him to finish the list before him; if he had to sit for 
long hours, with ‘his nerves seyerly tried, as they must be in his 
arduous duties, the efficiency of judicial work must be greatly im- 
paired, and it would be difficult for a Judge to maintain the bearing 
he should have towards counsel and suitors in the Court where he 
presided. The Attorney-General had made a proposal for the 
appointment of a Royal Commission to inquire into various matters 
and alleged grievances. He supported the proposal for such an 
inquiry, though he did not anticipate much result from it. From 
abolition of the circuit system and the grouping of counties he did 
not think there would be more than a very small saving of public 
time, and there would be opposition from representatives of country 
boroughs that neither this nor any Government.would like to en- 
counter. : 3 


Sir A. Markham moved to leave out ‘one additional Judge’ 
and insert ‘ two additional Judges.’ It was not desirable, he said, 
that on every occasion when a Judge retired or died there should be 
debates in the House dealing with the age for Judges, the hours of 
sitting, the Long Vacations, and the many reforms some members 
thought essential for the administration of justice. The Govern- 
ment had premisedga Royal Commission to report on the whole 
question, and he asked for an undertaking that on presentation of 
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the réport there should be no undue delay in proceeding forthwith to 
act On the recommendations. “ 


The Attorney-General : Soon as practicable. 


Sir A. Markham said that was rather vague. The Attorney- 
General had not giyen any indication of the composition of Cotn- 
mission, but it was essential that the public ingerest should be 
predominatingly represented upon that body. The terms of reference 
should cover the question of age. 


The Attorney-General observed that the terms of reference 
would be sufficiently wide to cover that ~point and every pro- 
position that had been mooted in the House with reference to this 
matter. 


Si A. Markham, continuing, said that personally he did not 
care whether they appointed 20 Judges, provided they were neces- 
sary for giving speedy justice to His Majesty’s subjects. He believed 
he was one of the 954 suitots who were waiting to $o before the 
Court. The House, having got this undertaking from the Governinént, 
should take a broad view. If two Judges were necessary to wipe off 
the arrears, then two Judges ought to be appointed. 


Mr, Joynson-Hicks in seconding the amendment, said the 
Bill of 1910 which created two additional Judges was founded on the 
report of a committee as to the serious congestion in the King’s Bench 
Division. Ifthe could prove that the congestion to-day was as serious. 
as it was in 1910 the Government would have no option but to 
accept the amendment. He himself knew of hundreds of cases’ in 
which litigants had been compelled to accept less than their legal 
rights because of the delay in getting their cases heard. Very fre- 
quently towards the end of July those who were acting for the defence 
were able to effect settlements a good deal cheaper than they other- 
wise could, because the plaintiff could not afford to wait. When 
justice was delayed it amounted in the case of poor people to a 
denial of justite altogether. In 1910 the arrears were 1,120, and in 
1911 only 740, but to-day they had risen again ta 966; and the 
Attorney-General had forgotten to mention that a large factor‘in the 
reduction in 1911 was the fact that two Chancery Judges were 
brought over to the King’s Bench. It was not possible now for 
Chancery Judges to give help, for he was afraid that arrears were 
piling up in that division. The arrears in the divisional Court had 
also increased. In 1910 they were 189. They were reduced to 109 
but had now gone up again to 260. And these ces wêre quite as 
important as any others. Figures showed that'to-day the total arrears 
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in Law Courts in London were worse than in 1910. In 1910 there 
were 1,619 cases waiting to b3 tried in ethe different Courts. They 
were reduced in 1911 to 1,272, but in Trinity sittings this year 
they had risen to 1,620, and to-day there were over 2,000 
cases awaiting trial in London. Moreover there were to-day 
for trial which hid been ready for trial nearly 100 cases waiting for 
six months, and y these cases witnesses often had to be cajoled into 
staying in London or their evidence had to be taken abroad on com- 
mission. In July this year, the month immediately before the Long 
Vacation, when everyone was trying to get their cases disposed of, 
the state of affairs was nothing less than a grave scandal. One Court 
for special j jury cases sat for 17 days, the number of cases disposed of 
being only 13; one Court for Common jury cases sat on only 13 
days, disposing of only 11 cases ; and one non-jury Court sat on ten 
days and disposed of 23 cases. Only 47 of such cases were disposed 
of in the month, while 161 fresh ones were entered for trial. Refer- 
ence had been made to the long hours J: udges sat at Assizes. There 
was, in this opinion, nothing worse for the proper administration of 
justice. The work was scrambled through, juries became sleepy, and 
witnesses were detained to all hours of the evening. Many cases had 
to be referred to London in order to clear the lists. He had been 
acting in an action between local authorities in the provinces. The 
litigants wished their case to be tried in London rather than at the 
Assizes, simply because they knew that at the Assizes it would be 
pushed and rushéd through, and that they would not get that patient 
hearing which litigants so much desired. What the public really 
needed was Courts sitting continuously in London for the trial of 
special jury, common jury, and non-jury cases. 


The Attor gan enek said he would have been very pleas- 
ed had it been possible to suggest two Judges in the Address. 
But a Cabinet Committee had inquired into the matter, and they 
only recommended the appointment of one Judge. It was upon that 
recommendation that the Government motion was based. Then a 
number of members might have stayed away from the debate under 

the i impression that the course of the Government would only be to 
seek the appointment of one Judge. He thought the right course in 
the circumstances was that the amendment should be withdrawn. 
When the matter came up for discussion again—that was to say, 
whilst the Royal Commission was sitting—if it became necessary to 
appoint another Judge an Address could besmoved for the purpose, 
and he had ng doubt it would go through as a matter of form. If it 
were found after the Royal Commission had sat that it was necess- 
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ary to have an additional Judge or additional Judges then the matter 
ought to come before the House and be again considered. 


Sir W. Ryland Adkins asked that the Royal Commission should 
inquire into the work of circuits in different parts of the country far 
from large cities. There were many places where, if a dispute 
arose and was ready for trialin July the: persons interested had to 
wait until February to obtain judgment or had to bring the case to 
London at far greater expense. He hoped someone would be appoin- 
ted on the Royal Commission who was familiar with the pro- 
blems which raged round the circuit system and with the fact 
that those problems could not be solved merely by cutting down the 
circuit system. Regard must be had not only to the saving of time 
or of expense, but to the legitimate demand of the people in a 
locality to have justice brought as nearly as possible to their 
doors. 


Mr. Duke said he could not suppose anybody who knew the 
state of things in the Courts believed that His Majesty’s Judges 
represented to the Government that the appointment of one 
additional Judge would be sufficient to deal with the obstruction 
which at present existed. However desirable it might be that there . 
should be two additional Judges, the Government was not in a 
position to accept the proposition on that occasion. Itemight be a 
great advantage to overhaul our judicial arrangements completely, but 
if they waited for the result of that investigation before dealing with 
the congestion of business they would postpone the remedy for the 
evils that had to be dealt with to a period that nobody could foresee. 


Mr. Rawlinson pressed the Government to accept the amend- 
ment. The work entailed by the Criminal Appeal Act had occupied 
a great deal of the time of the Judges, and last year 128 days of 
judicial time were spent in the Court of Criminal Appeal. When 
that measure was passed the Government gave an assurance that if 
additional work were cast upon the Bench, help would be given. 
As to arrears, at the beginning of the present term there were 966 
cases ready to be tried; the suitors wished to hava them tried, and 
in that matter the interests of the legal profession were the same as 
those of the public. To appoint only one ‘additional Judge would 
be simply tinkering with the matter. The work of the Court of 
Appeal was greatly in arrear; the Criminal Evidence Act, which 
enabled prisoners to give evidence in their own defence, had added 
to the time occupied by trials; and there was altogether more than 
enough work to make the appointment of twe additional Judges 
necessary, s 
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Mr. H., Craig said he did not object to any number of Judges 
if they were made use of, but when aa Attorney-General came to 
the House and said there were arrears in the Court of King’s 
Bench, therefore more Judgés were wanted, he did not give a valid 
reason for the appointments. So long as arrears were accepted as 
a reason for more Judges so long there would be arrears; what was 
required was to get rid of the system which caused the arrears. 
Litigants could not find Judges, because they were sent away from . 
where they were wanted to place where nobody was waiting for 
them. In the last report of the Council of Judges of the Supreme 
Court, which, under the Judicature Act of 1873, should be made 
annually, but the last report was that of 1892—he might use the 
Latin tag, quis custodiet ipsos custodes ? and ask, ‘ Who should 
make the Judges carry out their statutory duty?’ In the report of 
1892 they made certain recommendations, and drew attention to the 
fact that in 40 of the 56 towns to which Judges were sent the 
average number of civil causes was so small that the sending them 
when their presence was urgently required in London was a waste 
of judicial time and injurious to the due administration of the law. 
The circuit system must be revised. There were some towns where 
there was heavy work, but there were other towns where there was 
no work at all. He wanted to see a beginning of those reforms 
which had*been so frequently and so much considered and so 
consistently promised. For that reason he welcomed the appoint- 
ment of the Royal Commission, and in the meantime.would not 
oppose the appointment of one additional Judge. 


‘Mr. Lancelot Saunderson, Mr. Hume Williams, and Mr. 
Llewelyn Williams having taken part in the debate. 


Mr. Hills appealed to the Attorney-General to yield to the 
general opinion of the House in favour of the appointment of two 
Judges. As a solicitor he knew that there was great danger in 
having too small a staff of Judges. When the work got behind and 
the Judges were being pressed to clear it off, they were teluctant to 
give time to litigants who desired to postpone the trial of their case. 
The result was that cases were often brought forward too soon and 
people who had a perfectly good defence had not time to prepare it 
properly. i 


The Attorney-General said he still adhered to the view 
which he had already expressed, which wasethe view of the Cabinet 
Committee. He shguld oppose the amendment. At the same time 
he thoughi that on a matter of that kind the House was entitled to 
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express its opinion, and he did not propose to put on the Government 
Whips. . 

There voted :-—For the amendment, 90 ; against, 121 ; majority 
against, 31. The Attorney-General’s motion was challenged by 
some of the Labour members and the House divided, when there 
voted :—For the motion, 199; against, 14; majority for, 185.— 
October 25. Law Journal. ° 


EZEC 
4 


HOUSE OF LORDS. 
THE APPOINTMENT OF AN ADDITIONAL JUDGE. 


The Lord Chancellor, in moving a motion in the same 
terms as that moved by the Attorney-General in the House of 
Commons, said there were a good many points about which there 
was a difference of opinion in connection with the general subject 
of the sufficiency of the Judges and the existing Court arrangements, 
but he did not propose to enter into that matter, which would be 
inquired into by a Royal Commission. For the time being the 
question was simply whether at this moment another Judge should 
be appointed, and the congestion of business seemed to require such 
a step to be taken in the public interest. Whether ultimately more 
Judges should be appointed or whether even the appojntment of 
one would be necessary under better conditions was a question which 
the Government had no intention of prejudicing. 


Lord Alverstone said the Joint Committee were unani- 
mously of opinion that there was congestion of business in the King’s 
Bench Division at the end of the legal year 1910. They recommend- 
ed the appointment of two additional Judges, subject to revision 
when a vacancy occurred. At Michaelmas, 1910, the total number 
of cases in the King’s Bench Division was 1,120—that was to say, 
867 actions. The privilege of two extra Juges was enjoyed for 
little more than a year. It was most satisfactory. Mr. Justice 
Grantham déed in November, 1911. At the beginning of the next 
term the total had gone down from 1,120 to 599, and the causes 
from 867 to 348. It was said by people who did not know that 
immediately there was a vacancy the Judges pressed for it to be 
filled. When Mr. Justice Grantham died he had advised Lord 
Loreburn, hawever that there was no need to fill the vacancy. 
The subsequent illness of Sir John Lawrance had resulted in a 
congestion of business approximating to that in October, 1910, and 
an additional Judge was required. People whq did not understand 
said that the fault lay with the Judges in the King’s Bench Division. 
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That-was not the case. Reforms had been introduced in the circuit 
system, and nothing more could be done to improve it except by an 
Act of Parliament. It had been said that there was loss of judicial 
time owing to the circuit system. There was not the slightest 
foundation for the statement. He had had returns prepared which 
showed that in the years 1905 and 1906 395 more hours were 
occupied by the aittings of the King’s Bench Judges on circuit than 
if they had been sitting in London. In 1908 the figures were 
231 hours more; and from May 31, 1911, to August 31, 1912, 477 
hours more. That was due to the fact that the Judges worked 
longer hours than they did in London. There had also been a 
suggestion that the Judges were slack. He had a record of the daily 
sittings, and he could say that, with the exception of the Lord Chief 
Justice, and unless they were prevented by illness, they sat on every 
available work every day. He did not say that it would not be possible 
to have an arrangemeut of business under which more might be done 
at Saturday sittings. The King’s Bench Division was the one which 
was always drawn upon if a Judge was wanted elsewhere, and during 
the 12 months ended May, 1912, they had had to give 545 days to 
other work. Nothing which could be done could get more work 
out of the Judges. He would have been glad if the motion had been 
for two additional Judges. He did not want to press the Govern- 
ment unduly, He had hoped and believed that he had satisfied the 
distinguished member of the Cabinet who had examined him almost 
like a schoolboy on that point. It might be that Parliamentary 
difficulties had arisen which had. not enabled the Government to 
ask for two extra Judges. The Judges of the King’s Bench Division 
welcomed the Royal Commission. He did not know what the terms 
of reference would be, but if they were going to tackle the circuit 
system they had no easy task. It was not a mere question of 
additional Judges, for it involved a system which had been in 
existence for hundreds of years. If they were going to abolish the 
circuit system they would have to devise a system which would give 
as great facilities for people to have their cases triedeas they had, 
now. He feared the extra Judge would not enable them to keep 
down arrears, but probably the opportunity would arise for raising 
the question again. 


The motion was agreed to-—Law Journal. 


Attendance of Counsel — The Lord Chancellor, in an appeal 
‘before the House of Lords on October 25, in which the leading 
counsel for the respendents was absent when the hearing was resu- 
med; said that the House had a prior claim tothe attendance of 
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counsel, and before absenting himself the learned counsel ought to 
have made application for leave tobe absent. The House was 
very indulgent when cases of abslolute necessity were shown, but 
he wished it to be distinctly understood that the House expected 
that application for indulgence should be specially and personally 
made.—Ibid. 


Court and Cold air :—Lord Justice Farewell complained in 
the court of Appeal the other day of the cold air, which, he said, 
seemed to be coming up into the court all round him. His Lordship 
asked Mr. Hughes, K.C., if he also felt the inconvenience. Mr. 
Hughes replied that he had felt chilly a day or two before when 
he was engaged in the court, but he was sitting down at the time, 
and he thought that was probably because his opponent’s eloquence 
left him cold. Now when he was addressing the court felt quite 
warm.—Ibid. ; 


~ CONTEMPORARY LEGAL LITERATURE. 


A learned article appears in the August part of the American 
Law Review giving the origin, the history and the functions of. the 
Hague Court of Arbitration. The writer traces the devolopment of the 
idea of judgment by an impartial tribunal between units gfeater than 
individual from that which existed between the independent cities 
of ancient Greece ; shows how the same was impossible in the Roman 
Empire which recognised no equal and how the idea was developed 
by the Grand Design of Henry IV, the works of Grotius, Voltaire 
and Rousseau, the formation of the American Republic and the 
growing necessity of having cheaper means of settling disputes bet- 
ween one nation and another that wish to avoid the increasing 
burdens of armament. In fact this last was the reason which 
prompted the Emperor of Russia to call a convention in the year 1899 
which really proved to be the mother of the Hague permanent 
Court of Arbitration. The object of the Hague Court is ‘The peaceful 
settlement of disputes between nations by Judges of their own chocie 
on the basis of respect for ‘Law and by the creation “of international 
commissions of enquiry to effect the above purpose.” The writer 
gives the various important cases that were referred to the arbitration 
of this Court beginning from the Pius’ Fund case and ending with 
the Savarkar case on each of which he gives in detail the saving that 
was effected by each and every one of the nations concerned, in the 
settlement of depot which existed in some,cases for vey many 
years. 
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There is an instructive article in the August part of the Law 
Magazine and Review, on “ Circumstantial Evidence ” in which the 
writer traces the importance given to it for a long time by eminent 
English Judges and shows how such evidence played an important part 
in the investigation of various crimes. The writer gives illustrations of 
valuable circumstantial evidence afforded in some important cases by 
dates, time, distances, foot prints, handwriting, admissions, loose con- 
versations, question of identity, finger prints, blood stains, and even 
by the record of a taximeter. The writer also refers to the usual ob- 
servation that though the evidence afforded by each of these will be 
like little bits and scraps of information their cumulative effect in a 
given case has often been found overwhelming. Reference is also 
made as to what important part the existence or absence of motive 
plays in weighing evidence afforded by various circumstances which 
taken by themselves would seem to make the prisoner innocent or 
guilty. 

In the same number of Law Magazine and Review in anarticle 
entitled “ The Rights and Wrongs of Parents under the Education 
Acts (English)”, a writer sums up the effect of the working of these 
Acts as follows :—Two considerations emerge from these cases. Is a 
parent obliged to accept the dictum of the School medical officer, and 
to submit his child to any medical tre itment or surgical operation that 
may be pré&cribed, or has he any discretion to decide how far, if 
at all, he shall comply with the official medical view? The second 
question is this :—Is it in accordance with sound legal practice that 
parents, who are admittedly respectable and take every care of their 
children should be prosecuted as criminals and their children taken 
from them, merely because they in a bona fide manner decline to 
allow them to run the risk of surgical operation? It is a matter for 
regret that these questions are still without any authoritative decision. 
In view of this,such attempts by any public body to re-introduce 
legal tictions and to use the criminal law against persons who are in 
no sense criminals, can only be regarded as a tyrannical action and 
it may not be wrong to surmise that this attempt to sb extend the 
medical powers,of school authorities and to override the Educa- 
tion Act 1909 is also illegal. l 

In a recent number of the Canada Law Journala writer sums 
up an article entitled “ Settlement by, Solicitors and by Counsel” as 
follows:— 

Settlements of actions by Counsel or Solicitors, made in spite of. 
of the client’s express prohibition which however is unknown fo the 
other side have been left by the authorities in this position, 
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1. Such a settlement will not be set aside by the Court: on the 
application of either party and can be successfully relied upay ‘as a 
defence or as a ground for staying procesdings. 


` 2, The breach of, or refusal to se om such a settlement will 
in all cases support an action for any damages sustained thereby. 


3. Specific performance of such a settlemefit is discretionary 
but will be granted, if the settlement be reasonably fair and of an 
entirely “ business ” character. 


. 4." If as part of the settlement the assistance of the Court be 
required such assistance may be refused when in the opinion of the 
Court justice requires such a refusal. 


5. Such assistance never has been and should not be refused 
if the settlement be reasonably fair and of an entirely “business ” 
character. 


BOOK REVIEWS. 


Maxwell on the Interpertation of Statutes 5th Edition (1912) 
by the late Mr. F. Stroud, price 25 s., Published by Messgs. Sweet & 
Maxwell Limited, London. This is one of the leading text books on 
the subject of the interpration of statutes. The last edition was 
in 1904 edited by Theobald. The present edition is by the late 
Mr. Stroud of the Judicial Dictionary. The cases up to the end 
of 1911 have been incorporated and the Editor has spared no 
pains to maintain the reputation of the book. The present Edition 
. we trust eal be found useful by the profession. 


Westlake on Private International Law assisted by Topham, 
Sth Editione 1912, Price 18 s, published by Messrs. Sweet Maxwell 
Limited, London. A standard text -book like Westlake’s International 
Law hardly needs any introduction to the profession. Such of the 
cases as throw light on the principles of the subject and have 
been decided since the publication of the last edition have been 
utilized. The present edition well maintains the reputation 
of its predecessor and will we think be found useful by the 
profession, $ 


E 
e o 


PART xx.]- THE MADRAS LAW JoURNAL. 189 


. Caste in Courts by L.T. Kikani, Pleader Rajkot, 1912 by 
Ganatra Printing Works, Rajkot. This is a useful book on a 
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Madras. 


We do not quite understand why the publishers should now 
give in a separate volume the statute law relating to Companies in 
India when the Viceroy’s legislative Council is already considering 
the repeal of Acts VI of 1882 and the introduction of a new Act 
more in accordance with the law prevailing in England. The Bill 
will soon become an Act and much of the present labour will not 
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be found useful by the profession. However as containing in a 
compendious form the law relating to the subject the book will be 
found useful. 
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Abatement—Suit for wrongful distraint—Maxim—‘ Actio Personalis 
moritor cum-persona.”’ 


An action for recovery of damages for illegal distraint by a deceased person 
abates on the death of the distrainor when part of the distrained property was 
misappropriated by the lutter’s servant and the rest perished. 

The only cases in which apart from questions of breach of contract, express 
or implied, a remedy for a wrongful act can be pursued against the estate of 
a deceased who has done the act appear to be those in which the properly 
or the proceeds or the value of property belonging to another have been appro- 
priated by the deceased person and added to his own estate or moneys. 

Philips v. Homfray 24 Ch. D. 489. referred to. 


S. 2 of Act XO of 1855 has no application to a suit instituted against the 
wrongdoer himself in his life time. 


Hari Rao Ramadas v. Ramdas Mathuradas, I. L. R. 19 B. 677, Ram- 


chola Das v. Rukmanibai I. L. R. 28 M, 487. referred to. 
Nagabhushanam v. Venkatadri Appa Rao te ii oe 


Abatement : See Hindu Law., Suit by mother against widow. Death of 
plaintiff's mother e xe és ia 


Acts. 


KIK of 1841. See Curators Act 

XVIL of 1850 Sea Judicial Officers Protection Act. 

XII of 1855, See abatement. 

XXXV of 1858 See Lunacy Act. 

XI of 1859 See Bengal Acts. 

VII of 1868 See Bengal Acts. 

I of 1872 See Evidence Act. 

IX of 1872 See Contract Act. 

ILC of 1877 See Registration Act. 

XV of 1877 Limitation Act. x 
XVIII of 1879 See Legal Practitioners Act. 7 
XVI of 1881 See Negotiable Instruments Act. 

VI of 1882 See Companies Act. 

XIV of 1882 See vivil Procedure Code. . 
IX of 1887 See Trusts Act. 

IIT of 1895 See Madras Acts. 

V of 1898 See Criminal Procedure Code. 
LIV 1904 See Madras City Municipal Act. 

I of 1908 See. Estates Land Act. ki 

V of 1908*See C. Pe C. 

IX 1908 See Limitation Act. ` 
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Act XIX of 1841—Curators in cases of Succession Act Ss. 3 and4—Appoint 
ment of Commissioner to make at inventory when valid—Malabar Law— 
Death of Karnavan—Devolution of pr operty. 


Act XIX of 1841 does not apply to cases where property lapses by survivor- 
ship, as in the case of the death of a Karnavan of a Malabar tarwad, when the 
property in his possession, whether tarwad property or self-acquisition, goes to 
his tarwad. A 

An order appointing an offcer to take an inventory otherwise than in the 
course of an inquiry contemplated by S. 4 is bad in law. 


Obitsr :—The Act pre-supposes cases of succession and if there are directions 


as to the disposal of the property the judge should give effect to them in asum- 
mary proceeding without considering their validity. 


Puthia Purajil Abdulla v. Puthia Purajil Mirthur 
Adjustment See C. P.C... 
Adverse possession See Evidence Act 
jì See Limitation 
i See Mahomedan Law 
” © See Municipality 
š of Pujari against worshippers—See 0. P. 0. 589.. 


Arbitration—Award—Essentials—Constitution of—Strangers—Private re- 


ference pending a suit—Validity of—C. P. C. (XIV of 1882) Ss. 875, 525, . 


Parties to a pending suit are legally competent to refer the matters in dis- 
pute to a private arbitration without the help of the court; and especially so 
when the reference is even by persons other than the parties to the suit. 

S. 525 of the old Code applied to an award made ona private reference by 
parties pending a suit in court. 

An award need not be a reasoned judicial decision and arbitrators need not 
even give their teasons for their conclusions. 

Arbitrators can get the help of others’ opinions in arriving at their own 
opinions provided they do not thereby delegate or surrender their own judg- 
ments. 

A private reference to arbitration in a pending suit followed by a lawful 
award is a lawful agreement, compromise and adjustment within the meaning 
of 875, C. P. C. (XIV of 1889). 


Quere:—Whether a mere reference to arbitration can be a valid adjustment 
under S. 375, O. P. O. so that a decree might be passet! under the section. 

Nanijappa v. Naniappa Rao. 

e 
Beneficiary under contract, third party’s right of suit 
Bengal Acts (KI of 1859) S. 2, and (WII of 1888)—Arrdars—Revenue 
sale—Validity of —Jumma in arrears—Setilement Manual—Settlements— 

Ordinary dates of payment of Kists, value of—Statute—Constr uction. 

No variation of the contract of parties and the statutory provision applica- 
ble thereto is possible by reason of general considerations or administrative 
rules which have not the sanction of the Indian Statute. i 

Act XI of 1859 (Bengal) does not sanction and by plain implication forbids 
the sale of any estate which is not at the time in arrear of Government revenue, 
the whole clauses of Act XI of 1859 (Bengal) as well as the wovisionseof S. 2 of 


Bengal Act VII of 1868 are framed upon the express footing that they are to’ 
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be applicable fo the sale of estates which are in arrear of duty; Balakishen Das v. 
Simpson, I. L. R. 25 C. 838 (P. C.) referred to. * 


The Kabuliat of the proprictor of the estate in the case (the holding being 
a Government tenure in Dihi Panchanagaram in the district of 24 Pergunnahs) 
stipulated that the jumma for every year shall be payable in the Collectorate, 
within the 28th June of every year. S. 2 of Act XI of 1859 (Bengal) did not make 
the rent payable undetthe Kabuliat on the 2Sth June ‘‘an arrear” within the 
meaning of the Act till the 1st July thereafter. The notification of the Board of 
Revenue issued on the 4th of December 1871 fixed ‘‘the 28th June of each res- 
pective year as the latest day of payment of the rents of all description and 
tenure in Khas Mehal Panchanagaram to that date; and tenures in arrears in 
the Mehal will be sold at the public auction to the highest bidder.’ 

Held : the jumma in question in the case was not in arrear until the 1st July 
1902, that the 28th June 1903 was the first date under tke proclamation and the 
statute when there had arisen such a default as would enable the ‘ tenure 
in arrears’? to be sold; and that consequently the sale in March 1903 was 
invalid. i 

Held also that the ordinary dates of payments, rules contained in the Survey 
and Settlement Manuals and the date of the settlement itself were irrelevant to 
the consideration of the questions as to when an estate was.in ‘‘ arrears,” of the 
jumma within the meaning of the statutes and as to when the estates by 
reason of the “arrears” became liable to be sold for default within the 
meaning of the statutes and the proclamation of the Board of Revenue ; 


Held also that Act VIL of 1868 (Bengal) in applying Act XI of 1859 did not 
intend that any distinction should be made with reference to procedure and 
with reference jo what constituted arrears. 


Haji Buksh Elahi v. Durlav Chandra Koer. P. c. T .. 206 


Bengal Land Revenue Sales Act VII of 1868—Incumbrances, 
meaning of —Court Sale and-subsequent revenue sale—Competing titles of 
mortgagee purchaser and revenue purchaser—Mortgagee purchaser's right, 
to usz his mortgage as a shield after his purchase. 


The effect of Section 54 of the Bengal Land Revenue Sales Act is that a 
revenue vendee takes nothing less nor more than what belonged to the former 
owner and it negatives the idea that it is open to an owner to protect himself as 
by “fa shield”’ against the consequences of the full transfer to him by his pur- 
chase by keeping his incumbrance alive against the revenue vendee. 


A mortgagee who purchases’ the mortgagor’s right in execution of a decree 
obtained by him on his mortgage cannot protect himself as by ‘‘ a shield’’ against 
the consequences of the full transfer of ownership to him against a pufchaser in 
yevenue sale held for arrears of revenue accrued due subsequent to the date of 
the mortgagee’s purfhase. 


The mortgagee purchascr cannot be permitted to say to the mortgagor that 
the ownership had been transferred to him on a certain date and to say to an 
outsider, like the Collector of Revenue, that the ownership had not been trans- 
ferred to him. 


It is unsafe to apply considerations as to the rights of prior and succeeding 
~mortgagees and principles of keeping one’s lien alive applicable between them to 
questions of tifle arising between a mortgagee-purchaser of- the property and 
subsequent purchaser at a revenue sale of the same property. 
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A mortgagee brought a suit ou his mortgage, obtained a deoree and in 
execution thereof purchased the property on a certain day (on 19th March 
1900). A few days later i. ¢., on the 28th March 1900, the Government Revenue 
on it fell into arrears and the property was sold for arrears of revenue. 

Held, on the question of the competing titles between the mortgagee-pur- 
chaser and the revenue purchaser that the morigagee-purchaser could use his 
mortgage as a shield against the revenue purcharser. e 

(2) That the mortgagee purchaser took the property on the date of sale 
subject to all its liabilities. 

(8) That the revenue purchaser was entitled to the possession of the 
property as against the mortgagee—purchaser. 

(4) That the mortgagee was notan incumbrancer within the meaning of 
Section 54 of Land Revenue Sales Act, Bengal, after the court sale. 


(5) Obiter :—If there had been any accretions to the property between the ` 


date of court sale and the date of confirmation they would have become the 
property of the mortgagee- purchaser. 


Musammat Bhawani Kunwar v. Mathura Prasad Singh. P.O, 
‘(Gases ” 


Abhiram Goswami v. Shyama Chun I. L. R. 86 C. 1008 distinguished 
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Amir Khan In re 6 Ben. L. R. 392 folld. ie oe ais oe 
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Bank of England v. Vagliano Brothers (1891) A. C. 107 Ref to 

Bhagwanta veSukhi I. L. R. 22 A 88 fold.. 

Damodar Das v. Lakkun Das I. L. R. 87 C. 885 

Dharbar Khachar v. Khachar Harrur 15 CO. L. J. 228 folld. .. 

Dulal Chandra Deb v. Ramnarain I, L. R. 31 C. 1057 ref. 

Emperor v. Ganga Prasad I. L. R, 29 A 685 approved aa 

Fakir Rawoot v. Sheik Emam Buksh (1863) B. L. R. (F.B.) 35 rof to.. 

Gha Kowri Matitor v. Ganga Prasad I. L. R. 32 B. 348 diss.. 

Ghasti v. Umru Jan I. L. R. 21 ©. 149 ref. to 6 

Gnana Sambanda v. Velu Pandaram I. L. R. 23 M. am fold. 

Govind Pillai v. Thayammal I, L. R. 28 M. 57 fold. 

Hari Krishna Choudhri v. Lakshmi Narayan 20 M. L. J. 828 refd. tise 

Hari Rao Ramgas v. ‘Ramdas Mathuradas I. L. R 18 B. 677 ref. to .. 
Ishwar Shyam Chand v. Rain Kanai Ghose I. L. R. 38 C. 526 Distinguished 
Isri Prasad v. Rai Ganga Prasad 14 C. W. N. 165 folld. . 0 
Kameswar Prasad v, Rutton Koer I. L. R. 19 I. A. 284 folld.. 

Kameswar Sasttulu v. Veeracharlu I. L. R. 34 M. 422. approved 
Karuppannan Servai v. Srinivasan Chetty 29 I. A. 89 folld. 

Krishna Aiyar v. Lakshmanammai 18 M. L. J. 275 Distinguished 

Kuppier alias Venkata Subbier v. Chinnasami (1912) M. W. N. 758 folld. 
Lalta Prasad v. Sadiq Husain 24 A 288, folid. 

Mallapudi Ratuam v. Mallapudi Ramiah I. L. R. 25 M. 731 doubted . 
Mannappa v. Surappa I. L. R. 11 M. 234 distinguished ae 

Marappa Gounden v. Rangasami Gounden I. L. R. 22 M, avdissented f from 
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“ Cases ”—(Oontd.) PAGE. 
Mathura Naik v. Esu Naik I. L. R. 4 B. 545 approved ee ae .. 498 
Muhomed Sheriff v. Banda Ali Ref. to ie ., oe .. 448 
Mussamat J. Kunwar v. B. Rup Narain 6 W. R. 168 distinguished we .. 187 
Naiki v. Lalasahu I. L. R. 37 C. 103 refd. to aie .. 448 
National Debentures and Assets Corporation In re L. R. 2ch 585 disstd. from .. 285 
Oakes v, Turquand L. R. 2 Exch. 1 app. 825 approved os Be .. 215 
Parker v. Filgate L. R, 8 P. D. 171 folld... a is ia .. 55 
Peel’s Case L. R. 2 Ch. ap. 674 approved .. Ss s ie .. 215 
Perera v. Perera (1901) A. C. 854 folld. .. 3 .. 56 
Periannan Chetty v. South Indian Railway Co., I: D. R. 22 M. 157 folla. .. 511 
Phillips v. Homfray 24 Ch. D. 498 ref. to a is ss .. 255 
Pledge v. White (1896) A. C. 187 ref. to .. 475 
President and Governors of Magdalen Hospital v. Knotts 4A, 0. 365 Commented o on. 261 
Queen Empress v. Raman I. L, R. 21 M. 88 folid. ae oa a 445 
Ramachandra v. Ganesh I. L. R. 23 B. 382 folld. .. as si .. 430 
Ramachola Das v. Rukmani Bai I. L. R. 28 M. 487 ref. to .. is .. 255 
Ramaswami Aiyar v. Vythinatha Iyer Disstd. from.. = .. 548 
Ramaswami Pillai v. Muthu Chetti I. L. R. 84 M. disstd, from i% .. 480 
Ramayyangar v. Secretary of State 20 M. L. J. Distinguished èi . 61 
Rangappa Naik v. Kambi Naik I. L. R. 31 M. 366 folld. 56 ae .. 863 
Riley v. Hall 79 L. T. 244 ref. to.. sja ae ‘ig . 475 
Sartaj Kuari v. Deoraj Kuari 10 A. 272 Explained as z a . 79 
Shambadi Koer v. Jago Badi 29 I. A. 131 folid. .. S so. al 
Tacoordeen Jewarry v. Nawab Syed Ali Khan 1 I. A, 199 folla. ars .. 2ll 
Tangi Joshi v. Hall I, L. R. 23 M. 203 folld. ve .. 518 
Thenappa Chettiar v. Marimuthu Nadan I. L. R. 81 M. 258 follā. oe +e 284 
Thiruvengadathiengar v. Ranganadha Aiyangar 13 M. L. J. 500 folld... o.. 839 
Thrikaikal Madathil Raman v. Trikaikal Krishnan Nair I. R. R. 23 M. 183 Com- 

_ * mented on an es .. 548 
Vengu v. Mahalinga 1. L. R. 11 M 398 Distinguished ‘se ‘is .. 493 
Venkatappa Naidu v. King Emperor 17 M. L. J. 322 dissented from .. ° .. 445 
Venkatappa Naik v. Subba Naik I. L. R. 29 M. 179 questioned “i -. 187 
Venkatarama Iyer v. Secretary of State I. L. R. 85 M. 362 ref. to ai .. 162 
Umesh Chunder Siroar v. Zahur Fatima I. L. R. 18 C. 164 fold. + ca 284 
Certiorari—See jurisdiction—High Court 398 


1. C. P.C. S. 11 Exp. IM Act V of 08—‘ Directly.and substantially in 
. issue” —" Heard and decided’’—‘‘ In tssue’’—Propriety of patta, issue 
on, -how far directly and substantially in issue in rent suit—Subsequent 

suit for rent of subsequent fasli—Extent of holding—Question of. 


Plaintiff brought a suit for rent due for fasli 1316. Defendant raised the plea 
that the patta tendered was not a proper patta and that the extent of defendant’s 
jeroyuti land had beeg very much overstated in it than was really the case. Tho 
plaintiff had previously brought a suit for rent for faslies 1314 and 1815 and had 
obtained a decree. The patta then tendered was similar to the one tendered for 
the suit fasli and the issue in the previous suit was :—‘‘ Whether plaintiff tender- 
ed pattas to the first defendant and whether the pattas so tendered were proper.’’ 


The decision then was that there was tender and that there was nothing objection- 
able in the patta. 


Held per Curiam concurring with Munro J. and di&senting from Sankaran 
Nair J :—that thg plea of fhe defendants was barred by res judisata by reason of 
the decision of the issue in the prior suit for faslies 1814 and 1815. 


G. P, G.—(Contd.) 


The decision as to the extent of the holding was directly-and substantially in 
issue in the prior suit. 

2. ‘The decree for rent in the prior suit involved the decision that proper 
patta had been tendered. 

3. Even otherwise, the question must be deemed to have been directly and 
substantially in issue by virtue of Expl. IV to S, 11 C. P. ©. 

Per Sundara Aiyar J :—In order to constitute res judicath it is not neces- 
sary that there should be an express decision. 

2, The test is whether the matter was essential for the decision d in the for- 
mer suit and not whether it was essential for the relief granted. 

The rule of an essentially implied decision being res judicata is not confin- 
ed to the decision of the suit, but also applies to the decision of an issue in the 
suit; and the language of Expl. IV is equally applicable to both. 

Per Sadasiva Aiyar J. Obiter.—Where the subject matter of the former 
litigation and the relief claimed therein were the same as those claimed in the 
subsequent litigation, courts should try their best to hold that the causes of ac- 
tion in such cases are substantially the same. drunachellam Chetty v. Meyappa 
Chetty I. L. R. 21 M. 91 approved. Ramasawmi Iyer. v. Vythinatha Iyer I. L. R. 
26 M. 760 dissented from Thrikaikal Madathal GHEE V. Thrikaikal Krishnan 
Nair I. L. R. 29 M. 153 commented on. 


Observations by Sundara Aiyar and Sadasiva Aiyar JJ. as to when a de- 
fence will be res judicata. 


Bayyan Naidu v. Suryanarayana . .. seis 


2. —5. 16 Cl. (d)—Declaration that mortgage is not binding—Horum; 





A suit for a declaration that a mortgage in favor of some defendants is invalid 
against plaintiff is governed by cl. (d) of S. 16 O, P..C.; and a. Court having no 
territorial jurisdiction over the area in which the properties affected by the mort- 
gages are situate has no jurisdiction to try the case. 


Arunachella Chettiar v. Muthiah Chettiar 


3.—--—--S. 24 Ol. 4, S. 96—‘‘Small Cause Court’’—Court invested with 
Small Cause Jririsdiction—Appeal from decree on Original Side in a 
Small Cause Suit—‘ Trying any Swit ’'—‘* From a Small Cause Court”? 
—Transfer of Small Cause Suit to Original Court—Direction to try as 
Original Suit. 


The words “Court of Small Causes”? in S. 24. Cl. 4, C. P. C. includes 
Courts invested with Small Cause Jurisdiction. 


No appeal lies from a decree of a District Munsif on the original side in a suit 
transferred to him for trial from a Subordinate Judge’s Court on its Small Cause 
Side, Ramachandra v. Ganesh I. L. R. 23 B. 382 and obiter in Dulal Chan- 
dra Deb v. Ram Narain Deb I. L. R. 81 C. 1057 dissented from, and the same 
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will ‘be the case even though the suit was not immediately transferred to the trying - 


court from the Small Cause Side of the Subordinate Court but after an inter- 
mediate transfer to another Munsif’s Court on its original side. 


Ter Sundara Atyar J.—The transfer by the District Judge of a Small Cause 
Suit to an original Court is itself valid, but not the direction to try it as an 
Original Suit ; and the invalidity of the direction does-not affect the validity of 
the transfer itself. 


Sankararama Aiyar v. Padmanabha Aiyar 


-373 


C. P. O.—(Contd.) : PAGE. 
4.—— Ss. 47 (2) 50—“ Objection by legal representative that proper pro- 
cedure was wuerccution in court which passed the decree—Jurisdiction of 


executing court to convert suit against legal representative into execution 
proceedings. 


When objection is taken by a legal representative of a deceased judgment- 
debtor that the proper method of procedure against him was to proceed by way 
of execution in the cou which passed the decree under S. 50 C. P. C., the Court 
to which the decree has been transferred for execution cannot cure the defect by 
treating the suit as a proceeding in execution under Cl. 2 of S, 47. 


Nachiappa Goundan v. Ponnusamy Naicker as Ss .. 287 


5.— Ss. 85, 87—Suwit against the State of Travancore—Jurisdiction o f 
British Indian Courts—International law. 
A suit against the state of Travancore or its Dewan for damages for wrong- 

ful dismissal is as much against the sovereign Prince or ruling chief within the 

meaning of S. 85 ©. P. C, and is not maintainable in British Indian courts with- 

out the consent of the Governor-General in council. i 
Gilmore v. The State of Travancore .. . ae a .. 605 





S. 100—Question of law—Misconstruction of document—Wrong 
inference—Wajib-ul-arz—Evidentiary value. 

The right construction of documents is a question of law which Judges in 
second appeal are not by Ss. 584, 585 C. P. ©. (XIV of 1882) precluded from 
considering by any finding of the lower appollate court, -based upon such docu- 
ments. f 

Where the lower appellate court arrived aba finding by inferences drawn 
upon an incorrect construction of the wajib-ul-arz ; 


Held :—That the Judges in second appeal were not bound by the finding. 


The wazib-ul-arz is cogent evidence of the rights as they existed when, it was 
made of those holding proprietory or other rights of property within the Maùza. 


- “Pateh Chand v. Kishen Kunwar. (P. C.) s i .. 830 


T.————S. 102.—Suit of small cause nature—Suit for recovery of mel- 
waram—Deciaration asked for—No Court fee paid—No Second appeal, 


Where the prayer for declaration of right to receive melwaram is only inci- 
dental tothe prayer for recovery of rent and no separate court fee was paid in 
respect of the declaration, no second appeal is competent in the case. 


Veera Raghava Aiyangar v. Vellai Mooppan 517 


8.—— —-—S. 110—Privy Council--Leave to appeal--‘‘ Affirming the decision” 
Order dismissing the appeal as out of time—Appeal from order—Questions 
involved in—Admission Courts order admitting appeal out of time not 
conclusive. s 


An order the result of which is that the lower court’s decision stands - 
unaltered as a result of the disposal of the appeal from it, is an order affirming 
the decision of the lower court within the meaning of 8.110, Civil Procedure 
Code. 


An order dismissing an appeal as out of time is an order affirming the 
decision of the lower court; and the question in appeal from the order so 
“dismissing the appeal wille only about the order of dismissal and cannot be 
said: to involve a substantial question of law. 


©. P. 0.—(Conéd.) PAGE. 


The order of the admission court admitting an appeal presented out of 
time without notice to the opposite side can be objected to by the respondent 
at the hearing of the appeal itself. 


Krishnasami Panikondar v. Ramasami Chettiar .. a .. 219 


9.—————(XIY of 1882) S. 295—‘‘ Monsey Decree” — Mortgage Decree 
expressly exempting personal liadility—Collusion and borrupt bargain 
between judgment-debtor and decres-holder in getting a personal decree 
—Proof. 


A mortgage decree for sale containing an express provision exempting the 
defendants from personal liability is in no sense a ‘‘ decree for money” within 
the meaning of S. 295 Civil Procedure Code (XIV of 1883.) | 


It is open to one decree-holder to prove collusion or a corrupt bargain 
between the judgment-debtor and another decree-holder in the former consent- 
ing to a personal decree being passed against him in favour of the latter so as to 
entitle the latter to rateable distribution ; and a court if satisfied of the collu- 
sion or corrupt bargain will not allow rateable distribution. 


Suryanarayana Jagapati Raju v. Gopala Surya Rao 


—(XIVW of 1882) S. 315—“' Right of suit for refund of price 
money by court sale purchaser—Limitation Act, Art. 120, 62, 97. 


An auction purchaser had a substantive right of suit under the Code of 
1882 for refund of the price money paid by him when it was found that the judg- 
ment-debtor had no saleable interest; and Art. 120 of the Limitation Act 
applied to such suits. A right for refund which arose uuder the old Code has 
not been taken away by the Code of 1908. 


10. 





Per Napier J. (Ayling J Dubitante)—Under the .Code 0f 1908 the auction 
purchaser has no substantive right entitling him to recover his money by suit, 
but only a right to get an order in execution proceedings for repayment and that 
too, only if he discovers the absence of title in the judgment-debtor before the 
confirmation of sale and not otherwise. 


Mohideen Imbrahim v. Mahomed Mura Levai .. fe .. 487 


—(XIV of 1882, S. 313 and 315)—‘‘therein ”—Single lot—no 
saleable interest in seme items of one lot no ground. 


14, 





The Court cannot for the purposes of 8. 818, C. P.C.. (XIV of 1882) sever a 
single sale and a sale cannot be set aside on the ground that the judgment- 
debtor has no saleable interest in some of several items which formed the subject 
matter of a sale in a single lot. 


Krishnama Naicken v. Kandasamy Gounden sa aa .. 108 
12.——_—XIVW of 1882 S. 373, See Execution Sale è .. .. 658 
13. —XIV of 1882 S. 375. See Arbitration.. si .. 290 


14. 





S.424 (KIV of 1882)—Suit for injunction—Statutse—Construo- 
tion—Punctuation. 


S. 424 of the old Code makes notice necessary in all suits against the ie 
tary of State for India in Council including suits for injunction. 


Per Sundara Aiyar J :-Queere :—Whether the English law rule that punc- 
tuation cannot be taken account of in the interpretation®f statutes should be 
applied to Indian Statutes ? 


G. P. C.—[Contd.) 
The phrase ““ purporting to be done” in S. 424 C. P. C. applies only to public 
officers. ` 
Secretary of State v. Kalikhan s te 
15.———_XIV of 1882 S. 525. See arbitration .. 


16. — XIY of 4882 S. 539—New Code S. 92—Scheme—Consider ations 
for Court—Right of parties—New trustess—Limitation Act Article 134— 
Continuous possession—Independent trespassers—-Addition of parties in 
Appeal—Old and New Code—Retrospective effect. 





A Court in framing a scheme regarding.« temple is bound to have regard to 
the existing rights of individuals to the trusteeship of the temple. 


Twelve years’ continuous possession is necessary under Article 124 to bar a 
right to trusteeship ; and if the possession has been in the hands of independent 
trespassers it would not be regarded as continuous possession on the part of the 
defendant-trespasser ; but where the independent trespassers have all derived title 
from the same source it may be sufficient to justify a Court in holdiug that the 
possession was continuous within the meaning of the article. 

Courts are averse to the creation of a hereditary right to the office of a public 
trustee. 


Obiter :—Courts in India have the same powers us the Court of Chancery in 
England to appoint additional trustees ; and certainly so under S. 92 (G. P.C. 
of 1908.) 


Veeraraghava Thathachariar v. Srinivasa Thathachariar. .. .. 
17.———— 539 (Act KIV ot 1882)—Scope of—Suit by a trustee against a 
trespasser 


S; 589 of Act XTV of 1682 is applicable only in cases of an alleged breach of 
express or constructive trust created for a public or charitable purpose. The 
section is applicable only to a suit against a trustec and not to a suit by W trus- 
teo against a trespasser. 


Arunachella Chetti v. Mutlu Chettiar.. siè 


—XTIY of 1882 S. 539—Scope of—Suit by the representatives of 
founder for preventing abuse of trust—Suit by worshipper in ejectment 
against trespasser—* Interested ’’—Meaning of—Limitation Act Articles 
44 and 47—Adverse possession. 


S. 539 of Act XIV of 1882 does not repeal or affect the right of a private 
individual to institute a suit to enforce the proper observance of a religious endow- 
ment. 


18. 





e 
The representatives of the founder of a religious endowment are entitled to 
maintain æ suit for the purpose of having abuses in the trust rectified. 


Persons of the same sect and form of religious worship as that of the founder 
of a religious endowment founded for carrying on the sectional religious worship 
are persons interested in the due performance of the said sectional religious 
worship and competent to maintain a suit in ejectment against an intruder. 


Possession of the Pujari cannot be adverse to the worshipper. 


Article 47 of the Limitation Act (1877) can be no bar toa suit bya person 
not a party to the order refęred to in the article. 


Srinivasacharle v. Subuddhi WS Cae, es s ey 


2 
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C. P. G.—-(Contd.) . Pace. 
19.———— (S. 583 Act XIV of 1882)—Lestitution of money takenin oxe- 
cution by assignee of decree—Reversal of decree and party to appeal—Blow-- 
_ing hot and cold, 


A Judgment-debtor from whom the assignee of a money decree has realised 
the decretal amount in execution is entitled to recover it back from the latter on 
a reversal of the decree in appeal, even though, the assignee was po brought on 
record in the appeal. 


Tangijoghs v. Hall I. L. R. 98 M. 203, followed ; Lalta Prasad v. Sadig 
Hussain I. L. R. 24 A. 288 dissented from. 

A party cannot be heard to say that the’ procedure to which he himself suc- 
cessfully objected in a former proceeding between himself and his opponent was 
itself the proper procedure to be pursued by the appellant. 


Govindappah v. Hanwnanthappa te we ve .. 518 


20. - (KIY of 1882) S. 596—Concurrent finding —Judgment not 
containing materials for arriving at a conclusion—Judgment not vitiated 
by omission—Pardanashin lady—Deeds by—Onus, 4 





It will be to misconstrue entively the provisions as to concurrent findings of 
fact if the Judges of India were to have impliedly the duty laid upon them of 
making their narrative of the circumstances of the case minutely and complete- 
ly exhaustive, under the penalty that if they fail to do so the absence of elemen- 
tary considerations in their minds might be presumed. The circumstance that 
the trial judge in the course of a long judgment did not set out certain 
materials of an elementary character for arriving at the conclusion at which 
he arrived on a question of fact will not take the case out of the rule that in 
case of concurrent findings of fact the right to appeal to the Privy Council 
depends upon the case involving a question of law. Kuruppannan Ser vai v. 
Srinivasa Chetty L. R. 29 I. A, 39. followed. 


In the case of deeds and powers executed by Pardhanashin ladies ib is 
requisite that those who rely upon them should satisfy the Court that they 
have been explained to and understood by them. Shambadi Koer v. Jago Badi 
L. R. 29 1. A, 181 and Z'acoordeen Jewarry v. Nawab Syed Ali Husain Khan 
L. R. 1 I. A. 192 at 206 followed. ? 


Mirja Sajiad Hussain v. Wazir Ali Khan ss a .. 210 


O. 21 r B9 (b)—-mownt specified in the proclamation of sale. 
Ia an application to set aside » sale on deposit under O. 21 r. 89, it is 

necessary to deposit under Cl. b ofr. 89 only the amount specified in the 

sale proclamation as that for the recovery of which the sale is ordered not the 


amounts of “the decrees of other judgment-creditors entitled to rateable 


24. 








distribution. P 


Veera Raghava Patter v. Mannadissier +e at .. 585 
09, — — 0. 41, rr5 and $, O. 39 r.. 1—Jurisdiction—Stay when to 
be granted—Annoyance to fealings no ground. 

In an application for stay of execution the Court -has to be satisfied that 
the appellant is likely to sustain substantial injury if execution is not stayed ; 
and it is not usual to grant a shay if the appeal itself does not raise fairly argu- 
able questions. Mere annoyance to feelings cannot be a ground fora stay of 
execution, since pecuniary or tangible loss should be sh®wn for fustifying a 


stay. 


11 


Cc. P. C.—(Conéd.) Paan. 
Inan application for a temporary injunction the Court will have to be 
satisfied that the applicant has a prima facie cas@ and further that the protec-. 
tion of his intetests requires that an injunction should be issued temporarily. 
Quære :—Whether the High Court has jurisdiction to grant an injunc- 
tion in the case; and whether when a party sues for a permanent injunction 
to restrain his opponent from doing a wrongful act, the opponent should have 
the right of restrainiig the plaintiff from doing the very act he claims to be 
entitled to do and himself be allowed to do the act which is objected to by the 
plaintiff. 
Ramanuja Aiyangar v. Aiyana Chariar a f a ..- 810 
23. 





—O. 41, rr. 6, 125,—Corirt to which application for stay of sale 
should be made. 


An application for stay of sale of immoveable property should be made 
only to the Court which passed the order for sale. 


Kanniyappan Chetty v. Manikkavasagam Chetty.. a. . 577 


Companies Act—Certificate of incorporation —Conclusive proof of 
validity—Civil Procsdure Code. S. 11 Expl. 1V¥—‘ Might and ought.” 


The certificate of incorporation by the Registrar under the Companies Act 
is conclusive for all purposes; and when once the certificate of incorporation is 
given, nothing is to be enquired into as-to the regularity of the prior proceed- 
ings. 


Peels Case, L, R. 2 Ch. App. 674. Oakes v. Turquand L. R, 2 Ex, 1 App. 
825 approved. National Debentuwe and Assets Corporation L, R. 2 Ch. 505. 
dissented from, 


Plaintiff's father procured the registration of a limited company and con- 
veyed all his properties to the said Company. Plaintiff first brought a suit to 
set aside his father’s will which deprived him of the father’s estate. On the 
same being dismissed he brought a second suit for declaring the invalidit of the 
incorporation of the company. All the facts on which the second suit was based 
were known to the plaintiff and weve stated at length in the proceedings of the 
first suit. No further evidence would have been needed. Nothing was wanting 
in the first suit except the addition of an issue on the point of incorporation. 


Held that the case fell within Kameshwara Prasad v. Raj Kumari Ruttun 
Koer L. R. 19 I. A. 234. and was barred by res judicata S. 11 Expl. IV. 


Moosa Goolam Ariff v. Ebrahim Goolam Ariff .. or .. 3215 


Compromise and family settlement— Validity of—Consideration 

for Courts. . 

In judging of the validity of a compromise Courts are not entitled to enquire 
into the rights of parties as they stood before the compromise to see whether 
the compromise has recognised them ; they are only entitled to enquire whether 
the claim advanced by either site were bong fide and whether the compromise 
was really in settlement of such claims. Every compromise may involve the 
giving up of certain claims to which a party may be rightly entitle] and the 
acquisition of interest to which he may have no claim. If the compromise 
is a settlement of disputes advunced bona fide, then, prima facie it ought to be 
upheld ; and this reason applies with greater force in the case of family settle- 
ments where the peace of the family was involyed 


Authi Lakshmi v. Annasami Iyer si A i .. 104 
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Compromise See Hindu Law “fs 
Construction See Bengal Act a 
See Document 
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Contract Act S.74—Penalty and liquidated damages—DiSinction—Con- 
tract—Construction—Cause of action. 


Whatever be the expressions used in a contract describing the amount fixed 
in it as damages to be paid on breach of a covenant or contract, the question must 
always be whether the agreement to pay the damages fixed renders it unconscion- 
able and extravagant and one which no court ought to allow to be enforced. 


No hard and fast rule can be laid down as to what may or may not be extra- 
vagant or unconscionable to insist upon. It depends upon the facts and circum- 
tances of each cass at the time when the stipulation was made—i.c., in regard 
to any possible amount of damages which may be conceived to have been -within 
the contemplation of the parties when they made the contract, 


When it was impossible to foresee the extent of injury to the parties on 
breach, where loss was likely to be serious and the very uncertainty of if made it 
most reasonable for the parties to agree beforehand as to what the damages should 
be, especially having regard to the difficulties and expenses there will be in the 
proof of the amount of loss :—Held that the amount fixed as liquidated damages 
in case of breach was not a penalty. 


Plaintiff and defendant agreed that the defendant should not be at liberty to 
sell duting a certain period ‘‘the whole or any part of the tea crops of certain 
estates ”” to any person other than the plaintiff without first offering him for buy- 
ing the same on certain conditions and the agreement fixed £ 500 as liquidated 
damages to be paid by defendant to plaintiff on breach of the covenant. 


Held on 4 construction of the contract that ‘‘ part of a crop’’ meant not 
packets which might ba sold over a grocer's counter but several parcels of the same 
crops whether the sale be of the whole or pact of the crop, whether in one lot or 
in many; and that the sale of portions of the same crop as in the case before 
their Lordships could not amount to more than a single breach for which the 
penalty fixed was £500 on the whole. 

Webster v. Bosanquet (P. C.) oe mee sih as 


—Breach of—See Document ae he ar an 





1.0r. P. C —Saessions Division—Ganjam Agency—Forum of appeal from deci- 
sion of first class Sub-Divisional Magistrate exercising power in agency 
and non-ggenoy tracts. 

The Magistrates of the agency District of Ganjam are not, as. such, in any 
way, Subordinate to the Sessions Court of the non-agency Districte Nor does the 
fact that the same person is a first class Sub-Division'al Magistrate in both the 
agency and non-agency Districts make him subordinate to the Sessions Court of the 
Ganjam Sessions Division in regard to the Magistrate’s Jurisdiction in the Agency 
District. i 

The proper forum of appeal in a criminal case from the decision of a first 
class Sub Divisional Magistrate in the Ganjam District in a case which arose 
within the agency tracts is the Sessions Judge of the agency Sessions Division 
i.e., the District Magistrate and not the Sessions Division @f the Ganjam non- 
agency tracts. 


177 
TT 


13 


Cr. P. C.—(Conid.) f PAGE. 


The terms ““ Deputy Magistrates” and ‘ General Deputy Magistrates’’ are 
titles unknown to the Code of Criminal Procedure.° 

The advisability of officers bearing in mind the several capacities in which 
they act from time to time and also of the Government bearing the distinction 
between the agency and non-agency districts in the judicial use of the term in 
issuing notifications eek out. 

Public ProsecutoP v. Sadananda Patnaik Pr x .. 670 


Ss 96, 105. Sch II. Form ‘‘Court” Judicial Officer’ s Protection 
Act—Arms Act S. 25. 


The word “court” in S. 96 Criminal Procedure Code includes a Magistrate, 
and a Magistrate is perfectly within his jurisdiction in directing a search to be 
made in his presence in view of any inquiry about to be made by him. 

Obiter. When a Magistrate directs a general search of a house in view of an 
enquicy under the Criminal Frocedure Code, in discharge of his judicial functions, 
he may well appeal for protection under Act XVIII of 1850. 

In order that a Magistrate may plead S. 25 of the Arms Act in defence to an 
action for damages for trespass of plaintiff's house the preliminary conditions 
prescribed by the act should have been complied with. 

Clarke v. Brojendra Kishore Roy Choudhry (P. C.) sâ 
3.———S. 110—“ Within the socal limits of his jurisdiction.” 
Tt is not necessary that the person from whom security is taken under S. 110 

Criminal Procedure Code should be a person resident within the local limits of 
the jurisdiction of the Magistrate. 
Kora Rangan In re A oe +. si .. 535 


4. ——— (Act V of 1908), Ss. 145, 435, 439— Revision of proceedings 

under S. 145—Omission to recora grounds—Irregularity in procedure. 

No revision lies against an order passed under S. 145 of the Criminal Proce- 
dure Cede, either under S. 489 or under S. 435. The assential requisities eto give 
a Magistrate jurisdiction under S. 145, Criminal Procedure Code, is that he must 
be satisfied from information of some sort that a dispute exists likely to cause a 
breach of the peace concerning ‘‘ land or water, or the boundaries thereof”? in his 
jurisdiction. Once so satisfied his jurisdiction is complete and subsequent action 
must be considered in relation to procedure and not in relation to jurisdiction. 

An omission to record grounds in the coe order is not a defect of 
jurisdiction. 


The High Court does not usually interfere under S. 15 of the Charter Act as 
regards orders passed under S. 145 of the Criminal Procedure Code except in cases 
where the Magistrate had no jurisdiction to pass the order. 


2. 





Kamal Kutty v. Udayavarma Raja Valia Raja .. R - 499 


5, —— Ss. 165 pl. 2, S. 103—‘Conducting in person KENAN gk 
compliance with provisions of S. 1083—Effect of. 


S. 165 Criminal Procedure Code only requires that the officer referred to in 
cl, (2) should be present on the spot ani exercise a general supervision over 
the search in contra distinction to oases where he is unable to go to the spot and 
deputes a subordinate by written order to conduct the search in his place. 


The words ‘‘ in person” incl. (2) do not mean that the officer conducting 
the search must himself make the search, e. g., ransack’ boxes, examine the roof 
dig up the flooy, or otherwise seek for the property. Venkattappa Naidu y: 
King-Emperor, 17 M. L, J. 323 dissented from, 
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Or. P. C.—(Contd.) : PAGE. 


Failure to strictly comply with the provisions of S. 103 Criminal Procedure 
Code ¢.g., in calling the inhabitents of the locality as witnesses does not make 
the search per se illegal. Queen-Empress y. Raman, I. L.R. 21M. 83 followed. 


Sadagopa Chartu v. Satrughna Behara an aa .. d45 


6.———Ss, 208, 210, 213, 347—Magistrate’s duty to issue summons to 
witnesses named by accused—Late application. ¢ 
The procedure that has to be followed by a committing Magistrate with 
regard to evidence produced before him by the accused is quite different from 
that prescribed in regard to evidence not produced before him but what the 
accused desires him to obtain by the issue of process. 


An acoused cannot delay asking for processes against witnesses until the © 
last moment; and a Magistrate is under no duty to issue summons merely be- 
cause the accused asks for them if in his opinion there be no sufficient grounds 
to grant the application. 

Obiter ;—The directions in S. 347 Cr. P. C. “to stop furthers proceedings” 
only signifies ‘‘stopping’’ proceedings as a trial. 

Sessions Judge of Coimbatore v. Kangaya oe is .. 368 


7. ———S. 438—Report to High Court by District Magistrate of proceedings 
in Sessions Court. 


District Magistrate cannot report proceedings of Court of Sessions. Emperor 
v. Jamna Bail. L. R, 28 A. 91 and Empress v. Jahamdi I. L, R. 23 C, 251 
followed. 


Angamuthu Vanathrian .. es oe c. .. 732 
8.———S. 476. See Jurisdiction—High Court certiorari. 


Dharkast by Government—Estoppel—Fraud. 


A person to whom lands were given on Dharkast by Government has a valid 
title to the land so given, even though he had represented orginally to the defen- 
dant that he (the plaintiff) would not press his preferential claim to get the 
Dharkast as an adjoining owner and the defendant had on that representation 
spent much money in clearing the land of prickly pear before the actual termina- 
tion of the Dharkast proceedings. Secretary of State for India v. Bundeppa of 
Konakondla I. L. R. 82 M. 300 explained, 


Periyathambi Gounden v. Periya Gounden és sie. .. 598 
Document—Construction—Breach of contract. 


A deed ran as follows:—‘‘In consideration of your having at my request 
acceded to the proposal of the Secretaries, Treasurers and agents of the Tricumdas 
Mills Co., Ltd., to advance to the Mills, a sum of Rupees one lac and fifty 
thousand, I hereby bind myself to you to procure a loan within two weeks of 
eleven lacs of rupees as the first mortgage of the mill’s block oparty, and to 
pay to you thereout the said sum of rupees one lac and fifty thousand agreed to 
be advanced by you to the mi 


Held on a construction of the deed that it amounted to a substantial under- 
taking that a loan should be procured by the executant and not merely that he 
would find somebody willing to lend and that he was todo nothing further 
except the payment to the addressee out of the loan of a lac and a half if the 
arrangement were carried through. 


Vassanji Khimji v. Sapurji Burorji Bharncha (P. 0) we eee TF 
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Estoppel— Attestation, effect of—Hstoppel as the cause of action—Hstoppel 
as an answer to a plea in bar of plaintiff's claim—Civil Procedure Code 

S. 817.—Scope of. 

Per Curiam: Attestation will in certain cireumstances create an estoppel. 

Per Sundara Aiyar J.—No actual verbal representation is necessary to give 
raise to an estoppel. 

Where a purchaser in court auction attests the sale deed relating to the pro- 
perty purchased by him by a third peason and it is impossible to doubt that the 
object of the attestation was to re-assure the purchaser from the third person 
that the latter had title to the property as against the attestor, held that the 
attestation estopped the court-sale purchaser from asserting his own title to the 
property ; and if, after the said sale by the stranger the certified purchaser obtains 
a certificate from court in respect of his purchase in court sale, held, that it was 
fraudulent on his part to so obtain a sale certificate after his attestation and that 
the said fraud fell within S. 317 Civil Procedure Code (XIV of 1882). 

S. 317 Civil Procedure Code (XIV of 1882) is no bar to a plea of estoppel 
based on facts, subsequent to the court sale. 

Per Sadasiva Aiyar J.—Attestation by a person who has or claims any 
interest in the property covered by a deed of transfer is prima facie a represen- 
tation by him that the title and other facts relating to the title recited in the 
document are true and will not be disputed by him as against the obligee under 
the deed. 

Obiter.—Although S. 317 of Act XIV of 1882 should be construed strictly, 
the words of the section ought to be given effect to if they apply aptly to the 
plaint. 

S. 317 applies to suits against a purchaser’s representatives And assigns. 

After the Transfer of Property Act, no waiver or transfer of rights can be 
recognised in the case of an immoveable property in the absence of a registered 
instrument. Mannappa v. Surappa I. L. R. 11 M. 234 held inapplicable. 

Estoppel by itself cannot form the basis of a cause of action, but can be uéed 
as a bar to the defendant’s plea in answer to the cause of action otherwise 
alleged and proved. 

Kandasami Pillai v. Rangasami Nainar ask ve 
Estoppel See Evidence Act .. . 


Evidence Act Ss. 107 and 166° oh PE A Nan in Law and in 
faci—Adver se possession—Tacking on of possession. 
There is no presumption in law that a man was alive until the expiration of 
seven years from the date he was last heard of. Ss. 107 and 108 of the Evidence 
Act deal with the procedure to be followed when a question is raised before a court 


as to whether a person is alive or dead. Neither of the sections lay down any’ 


presumption as to hofy long a man was alive or at what time he died. 

Naiki v. Lalsahw I. L. R. 37 C. 103 Muhammad Sheriff v. Banda Ali 
T. L. R. 34 A. 36 referred to. 

It depends upon the circumstances of each case whether a Court would or 
would not make the presumption that a person last heard of within seven years is 
alive, even assuming that a court may make such presumption. 

A person who has been found to have no title cannof, rely on the possession 
of another when éhe formę has not entered in possession as the latter’s heir. 
Vesramma v. Chinna Reddy ae 56 aa es 


Paan, 


301 
335 


443 
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Evidence Act—(Contd.) : PAGE, 


f - S. 114—Presumption—Plea of discharge—Bond with defen- 
dant—Suspicion—Question of onus after par ties go into evidence. 








Ina suit on a bond the production by the defendant of the bond with the 
endorsement of payments casts on the plaintiff the burden of establishing the 
affirmative proposition that the debt was still outstanding i. e. of showing that 
the bond came in defendant's possession by dishonest means apd tha t the sig- 
natures to the endorsement were either forgeries or unauthorised. 


Suspicion though a ground for scrutiny cannot be made the foundation of 
a decision. 

Quere: Whether any question of onus remains after the parties go into 
evidence. 


Choudhri Medhi Hasan v. Sri Mandir Das (P. C.) n o .. TAL 
——— sS. 115, not exhaustive—Estoppel—Blowing hot and cold. 


S. 115 of the Evidence Act is not exhaustive. A defendant who obtains 
judgment upon an allegation that a particular obstacle exists to the plaintifi’s 
suit cannot in a subsequent suit based upon such allegation deny the truth of 
his former allegation. 


Where the defendant in resisting an application against him stated that he 
did not deny his liability and he was willing to pay the plaintiff his dues, but 
objected to the relief being granted to the plaintiff in that particular applica- 
tion, cannot afterwards tum round and plead in a suit brought for the purpose 
that long before the date of the plea in the prior proceeding the suit had become 
barred by limitation. 


Krishnasawmy Chetty v. Sitaram Chetty sà T ». 8335 


Execution Sale—Interest taken by the purchasers—Tests for determining 
—Impartible estate—Saw in Madras in 1869—Ezxecution Sale in 1869— 
Hindu Law—Alienation by Co-parcener—Suit by son and Co-parceier— 
Difference—Onus—Civil Procedure Code (XIV of 1882) S. 873—Appli- 
cability—Second swit on different Cause of action—Right of swit—speci 
Successores, 


In determining the interest which a purchaser in an execution sale takes the 
following circumstances; namely the character of the debt, the terms of-the 
sale certificate which formed the contract of the parties, the law as interpreted 
at the time of the sale, the frame of the suit, the judgment and decree, the 
execution proceedings, the advertisement for sale, the adequacy or indequacy of ` 
the purchase money areall circumstances which may legitimately be considered 
in the enquiry and no single circumstance can be ‘regarded as conclusive by 
itself. 


Held, also on the question of the interest taken by a purchaser in execution 
gale of a decree against the holder of an impartible Zemindari in Madras in 1869 
for debts (not immoral or illegal), that the purchaser took the whole Zemindary 
and not merely the life interert. The law in Madras in 1869 was that the holder 
of an impartiable Zemindary was not possessed of absolute powers of disposi- 
tion over the corpus, but, apart from the necessity of conforming to the require- 
ments of any special regulation such as Regulation XXV of 1802, he was like 
any other head of a co-parcenary, competent to bind the estate by debts incurred: 
or alienations made for purposes which are regarded by the Mitakshara law as 
proper and justifiable, 
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Execution Sale—(Conid.) Paar. 

The difference between the case of a son attacking a sale by the father and 
that of a co-parcener attacking a sale by the mangger is essentially one of onus. 
In the case of the son the burden ison him of showing that the debt was 
incurred for illegal or immoral purposes while in the case of othe co-parceners 
the creditor has to prove that the debt was incurred for proper or necessary 
purposes. 

S. 873 C. P. ©. 882) cannot be a bar toa fresh suit based on a different 
cause of action. 

Quaere:—Whethex a person having a mere chance of succession to an estate 
can maintain a suit for declaration that the interest purchased by the defendant 
in an execution sale was barely the life interest of the then holder of the estate? 

| Arulappa Naicker v. Murugappa Chettiar oe a -» 658 

Purchaser's right—Sale certificate—construction of—-area— 
Boundaries and name—Determining factor. 





The mere drawing up of asale certificate to be given to a purchaser in court 
sale is nota judicial order binding on any party; though an order passed on 
adjudication on this question as to what the sale certificate should contain will 
be a judicial order. 

Under cl, 81 of the agency rules, a petition lies to Goverment to revive orders 
passed by the Agent in execution proceedings. 

When two descriptions of the subject matter of a grant 7. e, the boundaries 
and area, conflict with each other and when there are two conflicting parts of the 
same description, that which is the more certain, stable and the least likely to 
have been mistaken or inserted inadvertently must prevail, if it sufficiently 
identifies the subject matter. This is not a rule of law and hence inflexible in 
its character. But itis a mere rule of construction which serves as a safe and 
universal infallible guide in determining the intention of the parties which is the 
touchstone of interpretations. 


Held thatin the particular case before their Lordships where the question was 
whether the property sold in execution included the hamlets or not the deter- 
mining factor was the name of village ani that the property sold included the 
hamlets. 

It is unsafe and inexpedient for the executing court in a case where there 
can be no possible doubt to leave the question as to what was intended to be sold 
unsettled, when it is sure to be made an occasion for future disputes. 

Zemindar of Pachipenta v. Maharaja of Jeypore.. a e. OT 
Executor, powers of, before obtaining probate—Bona fide purchaser's rights. 

An executor has power to sell the estate for the purposes of administration 
without obtaining probate, and the purchaser in the absence of any allegation 
that he is not a bona fide purchaser having knowledge that the sale was not made 
in due course of admgnistration gets a good title. 

Ganapathy Aiyar v. Sivamalai zo as a .. 806 


Grant—Construction—Hvidence contemporanea exposizo—Inam— Saran- 
jan—Impar tibility—Jaghir—Ineident of grant in. 

Contemporanea expositio asa guide to the interpretation of documents is 
often accompanied with danger and great care must be taken in its application. 
When the admitted ambiguity in a grant covers the geographical and pecuniary 
extent it is legitimate to a court to observe the footing ‘upon which the grantors, 
namely, the Gevernmen@ and its successors and officials from the date of the 
grant had for a long time proceeded. 


3 
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Grant—(Conid.) PAGE. 


A grant in Jaghir of the ordinary character is no grant of the soil but a 
personal grant only of the revenue It is personal and not hereditary an4 is 
resumable at pleasure and ‘‘necessarily, impartible’? anda custom of succes- 
sion by a primogeniture would ba radically inconsistent with the personal and 
non-transmissive character of a grant in Jaghir and consequently not subject 
of proof. 


The words saranjan and inam are not mutually sealed, The term 
tinam is one of more generic significance applicable to a Government grant as 
a whole, 


The question in the case was about the significance of the words ‘‘lands 
attached to Dew” a term used in a grant and as to whether they included the 
lands belonging to the grantee in the Satara District yielding an annual 
income of Rs. 8,000 or whether it covered all the properties in the Bombay 
Presidency yielding a revenue of Rs. 12,000 per year. 

Raghoji Rao v. Lakshman Rao Sahib (P. C.) as a .. 383 


—-—— Construction —““ Poramboke” —Channels whether included in grant. 

The effect of the insertion of the words ‘‘ Besides Poramboke” in a grant 
mast depend on the evidence available in each case and the circumstances 
attending the grant. 


Held also that by the particular grant before their Lordships all kinds of 
poramboke were intended to be included in the grant including channels etc. 


Secretary of State v. Kannepalli Venkataratnammah. we .. 109 
Guardian and ward—See Hindu Law .. a a ©.. 688 
—See Mahomedan Law a as ts fe 6 


Hindu Law—Adoption—Daneing girls of—Validity—Daneing girl,who is? 
A family woman cannot bea dancing girl: and an adoption by a family ° 
Hindu woman of a girl is invalid. 
Quere :—-Whether an adoption by a dancing gir is invalid ? 
Per Sadasiva Aiyar J.:—An adoption of a minor girl by a prostitute belong- 
ing to acaste which ultimately follows prostitution as a profession isa criminal 
act under the Penal Code and is illegal. Fengu v. Mahalinga I. D. R. 11 M. 
333, dissented from. Mathura Naicken v. Hsu Naicken 1. L. R. 4. B. £45 
approved. Dictum in Ghasti v. Umru Jan I. L. R. 21 C.149 at 159 referred to. 
Guddati Reddi Obala v. Ganapati Kandanna. F iss si .. 493 


2.——— Adoption --Orphan—Invalid adoption—Effect--Estoppel—Fssen- 
tials—Conversion of suit for ejectment into one for partition. 
An orphan cannot be adopted under the Hindu Law, 
An invalid adoption does not per se destroy the adoptee’s rights in his natural 
family. ə 
No estoppel can arise in the absence of any allegation that the conduct of the 
other party induced the person who sets up the plea to alter his position to his 
disadvantage. 7 


A suit in ejectmens cannot be converted into a suit for partition. 


Vaithilinga Mudali v. Natesa Mudali.. P ie ys. 189 
3,——__—-Alienation. See Daughter's estate =. oa ki .. 228 
4, — —Authority to adopt—Construction—Successive gl plions—Estoppel 

of widow, 
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Where a widow has asserted in the most solemn manner under her hand and 
seal her authority from the husband to make an #Mlopbion, she cannot be allowed 
to change her story when grave injustice will ensue to those who have acted in 
reliance upon her deliberate and repeated representations. 

Heid also on the question of the extent of the authority in the case that the 
authority was in favour of the general authority to make successive adoptions on 
the death of the prece$ing adopted son. 


Held also that the estoppel of the widow would only be personal to her and 
biud others. 


Rani Dharam Kunwar v. Balwant Singh (P. C.) us .. 200 
5.— Daughter's estate—Alienation for maintwnance—'* Necessity ’’— 
Maintenance of destitute widowed daughter a legal obligation on family 


of birth—Chastity how far a qualification and a bar for females 
inheritance. 





A Hindu daughter has not less power in reference to the. estate she inherits 
from her father than a Hindu widow would have in the estate inherited by her 
from her husband and an alienation made by the daughter for purposes of her 
maintenance is binding on the reversion. 


Per Sadasiva diyar, J.—Obiter :—There is a legal obligation on a Hindu 
father and his family to support a destitute daughter of the family even though 
married if she could not get sufficient provision from her deceased husband’s family 
or her maintenance. 


Bai Mangala v. Bai Rukmani I. L. R. 28 B. 291 dissented from. 

The words ““ necessity’ aud ‘‘ legal necessity” and their meaning dwelt ou. 

Chastity as a qualification for inheritance in the case of several Hindu female 
heirs considered. 


| ; 
The Smriti Law and the present state of Hindu Law in regard to the posi- 
tion of women and their legal rights considered. 


. 
Venkatrazu v. Kotayya a ste a a 22 


ce 


6.-——Guurdian and Ward—Natural guardian—Lowers of —Alienation— 
Necessity—Pressure —Test—Discretion of guardian—Payment o f debts 
binding on the.estate—Sale and Mortgaye—No diffareice—Costs—Prac- 
lice—Difficult questions of law involved, 


Per Sundara diyar J:—The duties of a natural guardian of a minor in the 
Hindu Law must be regulated by considerations of what should be regarded as best 
for the interests of the minor. 


The discretion as to how the duty of discharging the debts binding on the 
minor should be performed rests on the guardian. The question in gach case 
would be whether that discretion has been properly exercised. Consultation of 
proper advisers is a test though not conclusive on the Court if in its opinion the 
Court be convinced that both those consulted and the guardian made a great mis- 
take. The right view is to consider whether in the circumstances that existed at 
the time of alienation the act would be regarded as a prudent one by men of 
ordinary prudence in dealing with the property of a ward. To constitute pressure 
or necessity, it is not necessary that there should be a demand by the creditor. 
Considerable latitude should be allowed to the guardian in the exercise of its dis- 
cretion. 7 ' 


The positions of the ngtural guardian in Hindu Law, a trustee and a manager 
ọf a joint Hindu family compared and contrasted, . 
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There is no difference between a sale and a mortgage in the applicability of 
the tests above referred to. s 


Per Sadusiva Aiyar J :—The only safe and convenient rule is that if the 
guardian of @ Hindu minor alienates the minor's property because he considers it 
after weighing all the then existing circumstances to be in the best interests of the 
minor to make that alienation the minor is clearly bound by the agi of alienation; 
and that even if the guardian acted wrongly the alienes is protected if he acts in 
good faith after making due inquiry and if he is satisfied on the representations of 
the guardian and on his own independent inquiry that the guardian’s acts appeared 
then to be clearly for the minor’s benefit. Comparison between the powers of a - 
natural guardian and those of a statutory guardian is of very little utility in deci- 
ding the powers of a natural guardian in Hindu Law. 


Per curiam:—The fact that questions of law raised in the case were not easy 
of solution is not a good ground for disallowing the costs of a successful litigant. 


Vembu Iyer v. Srinivasa Iysnger ta F bis vi .. 638 


q ——Impartible Estate—Nature and incidents of ownership--Mainienance 
of member removed more than three degrees from common ancestor—Co- 
parcenary, limits of—Manu Chap IX, Ss. 186 and 187—Adopted son, 
status of—in relation to collaterals removed beyond three degrees. 


An impartible estate retains the character of joint property for purposes of 
succession as well as for claims of maintenance of those members of the family 
to whom it belongs for purposes of succession ; and claims to maintenance should 
depend on the question whether if the estate were partbie the person claiming 
maintenance would be entitled to maintain a suit for partition. Sartaj Kuari v. 
Dsoraj Kuari L.1.R. 10 A, 272 and cases following it explained and distinguished. 

Impartible estates and the character and incidents of the ownership of the 
holder therein considered in detail. l 

A Hinduevho is removed more than 3 degrees from the common ancestor 
is entitled, at any rate when there is no gap of 8 generations in any line of the co-. 
parcenary, to take the family estate by survivorship on the extinction of.the mem- 
bers of another branch descended from the common ancestor; and consequently he 
is entitled to a partition of the same ; and if the estate is impartible, to mainten- 
ance from the holder of the impavtible estate, though the latter is removed by 
more than 3 generations from the common ancestor of the claimant. 


ot 


he rule is the same whether the claimant for maintenance is the natural son 
ot an adopted son of his father. 
An adopted son takes the place of the natural son for purposes of relationship 
and inheritance. S. 3 of the Dattaka Chandrika relates only to the performance 
of funeral rites by the adopted son and no more. 
The limits of co-parcenary in the Mitakshara as stated in Manu Ch. IX Ss. 
186 and 187 and the texts of Katyayana and Devala considered and criticised. 
Thirumal Raw Saheb v. Rangadani Rao Saheb ce 79 


8.—-——Inpariible Estate—Sucosssion—Comopronise between owner and 
reversioner— Construction. 
The owner of an impartible estate for the time being can make a will and put 
an end to the impartibility of the estate. | 
But where after the last holder’s death, a will was set up by the widow and 
a suit was instituted by the reversioner contesting the genuiimeness of the will and 
gu agreement was entered into by the parties which provided ter alia that the - 
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widow was to have an interest for her life in the estate subject to certain conditions 
and that the reversioner or his successor should be*the absolute owner ofthe estate 
and should occupy the gaddi and the will was subsequenvly admitted to probate in 
a suit by the reversioner’s widow claiming proprietary possession of the estate 
against her husband’s distant cousin in the male line and certain other member 
of his family — 

Held that the rights of the other parties to the suit depended upon the 
construction of the compromise aud not upon the will and that the impartible 
character of the estate was not changed by the terms of the compromise. 


Thakurain Lekhraj Kunwar v. Thakur Harpal Singh (P.O) ne 
9.———Joint family—Alienation—Marriage expenses of amale co-parcener 
in twice born castes. 


Marriage is obligatory on Hindus who do not desire to adopt the life of a pex- 
petual Brahmachari or of a Sanyasi; and debts reasonably incurred for tho 
mariage of a twice born Hindu male co-parcener are binding on the joint family 
properties. 

Kameswara Sastri v. Veeracharlu I. L. R. 34 M. 422 approved. 

Bangaraya v. Venkatanarasa Raju .. vee s 
10 ————Joiné family—Debts of father—Son's pious obligation—Word 

« Avyavaharika.” 

Sons of a Hindu father are under a pious obligation to discharge decree debts 
against the father personally, incurred in connection with litigation as a Devast- 
anam Committee member. 

Ghakowrs Mahton v. Ganta Pershad, 82 B. 348 dissented from. 

Dharbar Khachar v. Khachar Harrur, 15 C. L. J. 228 followed. 

Ramayyengar v. Secretary of State, 20 M. L. J. 89 distinguished. 

Per Sadasiva Aiyar J.—Theterm ‘‘Avyavaharika’’ oxplained. ““Avyava- 
harika’? means a debt which is not supportable as valid by legal arguments and 
on which no right could be established in the creditor’s favour in a court of 
justice. 

Venugopal Naidu v. Ramanadhan Chetty ayy we As 
Joint family—Co-parcener of family property, sale by—Considera- 
tion only partly binding on both—Decree—form of. 


11,- 





In the absence of anything appearing to the contrary, the consideration for a 
sale must be distributed over the whole of the property sold in proportion to the 

value of each part. 

Where one of two co-parceners of a Hindu joint family Sells property belong- 
ing to both and half the consideration only is found binding on the family, 
Held in a suit by the other co-parcener for recovery of his half share from the 
vendee, that he would be entitled. to recover the same only on payment of his 
share i.e. half, of that portion of the purchase money which went towards dis- 
charging debts binding on both. 

Marappa Gounden v. Rangasami Gounden I.L.R. 23 M. 89 dissentd from. 

Vadivalam Pillai v. Natesam Pillai .. i à G va 


12. —— Join family—Contract for sale of amare: performance 
against minor member's interest—Damages—Specific Relief Act S. 19. 
An assent taa contragt for sale of lands by a deceased co-parcener before his 
death cannot affect the surviving co-parcener. 


PAGE. 
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A person with whom a contract for sale of family lands was entered into by 
only one of several co-parceners of a,joiut Hindu family and which could not be 
specifically enforced is entitled to damages against the contracting co-parcener 
under S. 19, Specific Relief Act. 

Obiter, A managing member has power in proper circumstances to bind the 
minor’s interest by contract for sale of family immoveable property ; and specific . 
performance can be decreed against that interest. 

Krishna Aiyar v. Shamanna fs oe as -. 610 


13. 





—Joint family--Morigage by the elder of two brothers as absolute owner 
and in his own behalf for discharging father’s debts—ef ‘fect—minority. 

A mortgage by the elder of two brothers, members of a joint Hindu family, 
not in any respect as representing the younger brother of a joint Hindu family, 
but in his assumed position as the absolute owner of the estate is void and of no 
effect on the younger brother who was a minor at the time even though the mort- 
gage was executed by the elder for the purpose of ‘discharging debts incurred 
by their father ; and the mortgage executed as it was by the elder only even 
though the younger was made a party thereto merely to make known his consent 
and approval to the loan being taken must be regarded as a mortgage deed to 
which the younger was not even an assenting party and one which did not affect 
him or his interest in the estate. 


Balwant Singh v. Maharaj Singh. (P.O) . 18 


14,—_-—_Joint family—Partition—Partial Partition by alienee from co- 
sharer. 


In a suit for partial partition i.e., for partition of an item of property by the 
transferee from a co-parcener of a joint Hindu family, the defendants are not 
‘entitled to ask that the suit should be dismissed on the mere ground that tho 
suit does not comprise all the family properties and they can only claim either 
that there-should be general partition among all the members of the family ov 
that before the plaintiff is allowed the share in specific property purchased by him 
the cquities as between the co-parceners should be taken into account and adjusted; 
but where on the pleadings or the facts found there are no equities which the 
other members have against the purchaser of the right of one of the members 
which can only be worked outin a general suit for partition, the suit for partial 
partition will lie. Harikrishna Chowdhury v. Lakshimi Narayan Puntulu 
20 M. L. J. 323 referred to. 


On an alienation of the shave of a co-parcener in one out of several itoms of 
properties, the joint tenency of all the members, including the one whose right 
in the particular property is transferred to a third person, with respect to the 
other properties in the family is not affected by the alienation. The members 
of the family” preserve their undivided status and they also continue to remain 
joint tenants with respect to all properties except that with respget to which tho 
right of one of them passed to a stranger; with regard to the property affected by 
the transfer the alienee isa tenant in common with the members of the family 
other than the alienee, these othe: members being still joint tenants amongst 
themselves with respect to their own shares. 


The transferee acquires the share of the transferor-at the time of the trans- 
fer, but subject to the important qualification that the right obtained is subject 
to all the equities available to the other members of the family against the 
transfer. The different view entertained in tho earlier degisions explained and 
declared no longer law. 


23 


Hindu Law—(Conid.) Paan. 


The rule against partial partition is nota rule of Hindu law but owes 
its existence to judiciary law ; elsewhere in India c8-tenancy and joint tenancy are 
the result of contract and the rule against partial partition will hold good there. 
But in the case ofa joint Hindu family the tenure is not the result of any 
agreement ; and the right to insist on a partition does not stand on the same 
footing as it might in cases of co-tenancy arising from contracts. 


Subba Rao v. Arkinthanarayana Aiyar oe 46 .. $4 


15,—-——-Reversioneér’s suit to set aside adoption—Swit by mother against 
widow—Death of plaintiff s mother—Abatement—Lsgal represenitative— 
Reversioners not. 


A suit by the mother of the last male owner to set aside a an adoption by the 
widow abates on the mother’s death. 


The cause of action in a suit by a reversioner does not survive on his death 
to another reversioner an1 there is no distinction in this matter between a suit to 
sat aside an adoption and a suit to set aside an alienation: Chiruvolu Ponnam- 
ma v. Chiruvola Perraju I. L'R. 29 M. 390 distingnished. 
The reversioners of the last male owner are not the legal representatives of 
the mother of the last owner who brought a suit to set aside an adoption and 
subsequently died. 
‘< Deyolves ” in S. 211 C. P. C. means has devolved. 
Arunachalam v. Veilaya ae Be ve .. 719 


Stridhan—Succession—Step mother and maternal aunt. 





16. 


A step mother succeeds toa maiden’s stridhan in preference to the deceased: 
maiden’s maternal aunt. 


Kamala Bhai v. Bhaghirathi Bhai .. ae a -- 6518 


17. —~“ Woman's Estate” —Stridhan—Creation by contract or grant— 


Aceretions, nature of. . 


A woman's estate can be created by contract or by grant and not merely by 
inheritance. A Hindu female is capable of possessing two kinds of estate pass- 
ing by different rules of inheritence, namely, a woman’s estate with respect 
to which she does not become a stock of descent and which passes after her 


death to her husband’s heirs; and (2) an absolute estate which passes to her 
own heirs. 


Where the husband’s brother of a Hindu widow gave half of the property 


to his brother’s widow, held that in the circumstances a woman’s estate was 
created in the properties. 


Quaere :— Whether a mere stranger can give property to a Hindu widow with 
the incidents of a widow’s estate descendible to her husband’s heirs ? 


There is no pr@umption, especially in the absense of even an allegation in 
the plaint, that immoveable properties purchased bya Hindu woman out of 
the income ofa woman’s estate in her hands are incorporated with the parent 
estate and with the latter will descend to her husband's heirs. 


Meda Vengamma v. Mitta Chelamayya ae wie .. 168 


18.—_—_Widow— Alienation with consent of reversioner for consideration 
or no consider ation—Partial and total alienation®-Future and past alien- 


ation —Consgnt andy atification—Relinguishment by reversioner—Alie- 
nation by widow, 
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A reversioner may bs estopped by his consent, given for consideration from - 
contesting a Hindu widow’s future alfenations. Rangappa Naik v. Kambi Naik 
I. L. R. 81 M. 866 followed. 


Held:—Per Sundara Aiyar J. that the reversioner in the case was estopped 
from contesting a gift by a widow to her adopted son. whose adoption was found 
invalid in a prior litigation by the reversioner, by reason of a relinquishment 
deed he executed to the widow prior to the date of the gift in wifich he gave the 
widow power to dispose of the property by means of gift or sale : and that it 
did not matter that the term of the deed of relinquishment itself did not show. . 
that any alienations were contemplated. 


Per Sadasiva Aiyar J. (Sundara Aiyar J. inclining to the same sews 
There is no distinction in the applicability of the rule of estoppel to a reyersi oner 
in respect of alienations by a Hindu widow made with his consent with reference, 
to alienations for consideration and alienations for no consideration, Kuppier 
alias Venkatasubbier v. Kotta Chinnasami Iyer M. W. N. 758 followed. 


2. Per Sadasiva Aiyar J :—Nor is there any warrant for any distinction 
between alienation of part and alienation of the whole estate: Rangappa Naik 
v. Kambi Naik I. L. R. 81 M. 366. Walli’s J’s. dictum “approved. 3 

3. Consent to future alienations stands on the same footing:as ratification 
of past alienations. i 

4. There is no distinction between an alienation by the widow to third 
persons with the reversioner’s consent and a relinquishment by the reversioner ` 
to the widow herself thereby conferring on her an absolute estate, 

Raghupathy v. Kannamma.. ee ve HD diy? dS .. 863 


—Widows—Co-widows—Right to partition putting an end to right of 
survivorship—Right of suit—Family settlement—Beneficiary— Third 
party—Right of Swit—Deed—Partition—Construction. 
Two Hindu co-widows may make a partition of their husband’s estate so as 
to deprive either of them of the right to sucosed by survivorship to the property. 
allotted to the other. 





19, 


A third party in whose favour a provision is made in a family settlement in 
the nature of a partition can claim the benefit’ of the provision made in her 
favour. 


Held on the construction of the deed of partition between two Hindu co- 
widows in the case that one of the widows and her daughter took some proper- 
ties allotted to them as against the right of survivorship of the other widow. 


Sudalai Ammal v. Gomathi Ammal .. Si ‘et "855 


20. —Will—Constr uction—‘ Heir 





A will rån as follows “After my demise my wife legatee No. 1 will remain in 
possession of the property with all sorts of powers. like myself, and after the death 
of my wife, my daughter in-law legatee No. 2, will remain in possession and | 
occupation of the property just like myself and legatee No. land thereafter e 
(i.e., after the daughter- -in-law’s death) she will have pore to nominate any one 
Whom she thinks fit as an heir. ig 


Held on the construction of the will that the word ‘‘ heir’’ meant heir to the 
testator and that the daughterein-law did not take an absolute estate in the pro- 
perty devised. 


e e 
Brij Lal v. Subraj Bikram Singh (P. C.) oe 


a oa. 88 
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Insolvency Act—(Presidency) S. 73—Computation of time for Appeal 
—HMoney held in trust—Money held in fixed deposit in insolvent’s own 
name though paid for the security of an employee. 

In computing the period of limitation under S. 73 of the Indian Insolvency 
Act, if the last day of limitation for filing the appeal falls on a holiday for the 
Court, the time during which the court was closed should be computed in favour 
of the appellant ; and consequently, an appeal filed on the re-opening day is in 
time. 

Heid also that tne amount paid in by the employee of the Insolvent Company 
and held in fixed deposit by the latter in their own name was not money held in 
trust. i l 

Messrs. Arbuthnot § Co, v. Sabapathy Mudaliar. 


Jurisdiction, ‘inherent—Order for personal appearance—Neat friend's 
disobedience—Minor—Practice—Procedure. 


A Court has jurisdiction, to direct the personal appearance of parties at any 
stage of the case even-in the absence of specific provisions in the Code ; but a 
Court has no power to visit the disobedience of a next friend of a minor plaintiff 


to the court’s order to appear, on the minor himself, and to dismiss the suit on 
that account. 


Pacu. 


212 


A next friend of a minor plaintiff is a ‘ party ” to the suit only ina limited 


sense of the term. 
Anni Ammal y, Muthukwnara Chettiar. 


Jurisdiction of High Court—Writ of certiorari—Cr. Pr. C. S. 476—“ Divi- 
sional Officer deciding income-tax appeal’'—Cowrt—No Revision to Board 
of Revenue—Letters Patent Cl. 8—Effect—Objeot of—Order under S. 476 


Cr. P. O. passed after the enunciation of procesdings—Legality—Inter- 
ference in revision. 


A Divisional Officer acting under the Income-Tax Act as an appellaté tribu- 
nal is not a Criminal Court ; and the High Court has no power to revise the 
proceedings of the Divisional Officer under S, 485 Cr. P, C. 

A Divisional Officer is a Court in hearing appeals under the Income-Tax Act. 
No revision petition lies to the Board of Revenue in respect of an order for prose- 


cution passed by the Divisional Officer under S. 476 Or, P. C. in connection with 
an income-tax appeal before him. 


Per Sundara Aiyar J.—In passing an order under S. 476 Cr. Pi C. long 
after the proceedings, the Divisional Officer, even assuming that he was bound to 
pass the order at a particular time as indicated in Aiyakannu Pillai v. Emperor 
IL. L.R 32 M. 49, could not be said to have passed it without jurisdiction 
and the High Court is not bound to interfere and quash proceedings on certiorari 
even in cases where the defect can be said to be one of jurisdiction. 


Per Sundara Aiyar J. (Sadasiva Aiyar J. dissenting)—The High Court has 
no jurisdiction to issue a writ of certiorari on an officer beyond the limits of its 
Original Jurisdiction. 

Per Sadasiva Aiyar J.—The power to issue the writ of certiorari to quash 


judicial proceedings passed by persons in the moffussal rests in the High Court. 
` In the matter of Amir Khan 6 B. L. R, 392. followed. ` ; 


Meaning of the word ‘‘ Court” dwelt on. 


The powers of the High Court with regard to the writs of Habeas Corpus and 
Certiorari are the same. ` i 4 


4 
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Nothing shall be intended to be beyond the jurisdiction of the superior Courts 
unless expressly taken out of it, Object of Ol. 8 of the Letters Patent and its 
effect considered. 

Per Sundara Aiyar J.— Cl. 8 of the Letters Patent does not widen the 
jurisdiction given to the Court in Civil and Criminal matters by Ol. 21,22 and 28, 

Nataraja Iyer. (In re) i 6 ’ tis ‘398 
———— High Court—Restoration of Criminal Revision dismissed for default. 

The High Court is not competent to restore to its fle a criminal revision peti- 
tion dismissed for default. 

Obiter :—In the case of a criminal appeal dismissed for default of appearance 
of the pleader, the High Court may restore it under S. 421 Cr. P. C. 

Ranga Rao In re is . sis ae a B71 
Jurisdiction of Civil Courts—Swii for refund of land revenue—Crown's 

prerogative—Land revenue nature of— 

A Suit for refund of land revenue on the ground of Government's failure 
to sup. ly water is not maintainable by Civil Courts. 

Land Revenue is a tax imposed on lands by virtue of the prerogative of the 
State ; and civil courts have no jurisdiction totry any question relating to it. 
The liability to pay land revenue does not yest on contract or on any relation 
resembling contract. | 

Secretary of State for India v. Venkata Pathi Raju ets 1. T46 
Land Acquisition Case—Avward of High Court—Appeal to the Privy 

Council not maintainable—Right to appeal a statutory right. 

„A right of appeal must be given by express enactment. 

There is no appeal to the King-in-Council from the decision of the High 
Court in a Land Acquisition case. ; 

Botataung Company Limited v. The Collector of Rangoon .. .. 276 
Landlord and tenant—Lease, assignment and rent—Liability for— 

Apportionment—Privity of estate. 

An assignee of a lease from ‘the lessce can claim as against the lessor an 
apportionment of rent accruing due after the date of his assignment according 
to the period before and after the assignment and the rent can be deemed as 
accruing from day to day as between him and the lessor. 

Privity of estate is the ground of the agsignee’s liability and there is no 
reason why it should be made heavier than the extent of his privity. would 
justify. 

Randipurazil Kunhisow y. Molloli Chathu oe x: .. 695 
——— Non pa yment of rent—Rslief against forfeiture—Plea of payment 

not proved—Lease prior to 1882. 

In the case of leases before the Transfer of Property Act, it is not necessary 
that in order to work out a forfeiture the landlord should prove that he intended 
to avail himself of the forfeiture by some act of his. 

The question whether a tenant is entitled to relief against forfeiture for 
non-payment of rent must depend on the facts of each case. 

The fact that the tenant set up a plea of payment of rent and failed to prove, 
does not necessarily, in itself, disentitle him to equitable relief against the 
forfeiture. i ° . 

Ramakrishna v. Baburaya 5 eo a sg ve 715 
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——0o-sharers—Suit for proportionate rent —Contract to pay proportion- 
ate rent—Legality. 

A joint owner is not entitled to sue for proportionate rent. But if parties 
agree to accept and pay proportionate rent according to shares, there is nothing 
illegal in it, though it is a question whether stranger co-shavers will be bound 
by the agreement between other sharers and the tenants. 


Srinivasa Varadachariar v. Sami Reddy z ‘a -. 161 


Enhancement of rent—Absence of evidence to show payment of lower 
rate at any time. 


Where there is no evidence in the case to show that any lower rate than the 
one claimed was ever at any time paid, it is impossible to treat the rent demand- 
ed as a case of enhancement. 


Zamindar of Chittedu v. Narayanappa Naidu .. ae 1. 59 


—-——Rent suit—Plea of Partial eviotion—Hnglish and Indian law— 
T. P, A. S. 108 cl, (¢)—Construction. 


Sec. 102 ol. (6) of the Transfer of Property Act does not make actual prior . 


payment of rent a condition for the right to enjoy the holding without inter- 
ruption, 


Both under the English Jaw and Indian Law non-delivery of possession of the 
premises is a good answer to a suit for rent. Actual or constructive eviction of 
the tenant from the entire holding is a good plea in answer to a suit for rent by 
the landlord; but partial eviction (i.e. eviction from part of the holding) is no 
answer toa suit for rent to the extent or the portion in the enjoyment of the 
tenant, The tenant may on partial eviction repudiate the whole lease, but if he 
does not and remains in possession of a portion, heis estopped from pleading non- 
liability for the rent of the portion in his occupation. He will be liable to pay 
tent but entitled to damages in respect of the eviction and he can set off the 
damages as against the rent in the landlord’s action for x ent. . 


Tf clause (c) of S. 108 T. P. A. is to be read-as importing a condition at all 
of prior payment of rent, it can only be so read in cases where the lessee claims 
actually to enforce his right to damages for breach of the covenant for ms 
enjoyment. 


Meenakshi Sundara Nachiar y. Chidambaram Chetty ie .. 119 


Land Tenure— Savaram lands ’’—Meaning .of—Madras Estates Land 
Act 9. 185—Leases before July 1898 and after July 1898—Admissibility in 
evidence—Judge’s knowledge—Extent of user in decision of case. 


Per Sundara Aiyar J:—The words ‘‘sayaram lands’ do not necpssarily 
import the absence of kudivaram right in the cultivating ryot i.¢., the idea of 
full proprietary right jn the Zamindar. 


Under S. 185 of the Estates Land Act, leases executed before 1st July 1898 
can be taken into consideration in coming toa conclusion as to whether certain 
lands formed part of the Zamindar’s private land or not. It is the date of the 
contract and the period of the lease which determines the admissibility. Leases 
executed after 156 July 1898 are inadmissible in evidence to prove the character of 
the Jand except to prove that lands leased before July 1898 by the Zemindar were 
treated in the same manner after that date. 


A judge is fiot entitI€d to rely on specific facts not proved by the evidence in 
the case but known to him personally or otherwise ; but he may use‘and cannot 


28 


Land Tenure—(Contd.) 
help using his general knowledge and experience in determining the credibility of 


evidence adduced before him and applying it to the decision of the epaite facts 


in the case. 

Per Sadasiva Aiyar J.—The word ‘‘ Bavaria ” when applied to lands indi- 
cate usually that the land itself, both Melwaram and Kudivaram, belongs to the 
Zemindar free from any obligation to pay revenue to Government gn the extent of 


such land. The Court may presume that Savaram land is the private land of the- 


‘Zemindar, but it cannot be laid down that the courts shall always make the pre- 
sumption. > 


Under S. 185 of the Madras Estates Land Act leases granted before Ist July _ 
1998 are admissible in proof of the chavacter of the land, even though’ the ‘period $ 
of lease be subsequent to 1st July 1898 : and leases after Ist July 1296 are totally ` 


inadmissible, i. e., not admissible even to show that a land was treated in the 
same manner after July 1998 as before July 1898. 
The only restriction which can be imposed upon a Judge in the matter of 


using his personal knowledge in the decision of a case is that he should not im-- 


port knowledge obtained by mere rumour or hearsay of conorete facts connected 
with the particular case before him for arriving at a conclusion. 
The limits as to the use by the Judge of particular facts known to him in 


connection with the case before him and the restrictions under which he may use - 


his knowledge in the decision of the case discussed. 

Lakshmayya v. Rajah Varadaraja Appa Row. .. . >n we 
— Right to Minerals—Suit by Zamindars for Mineral rights—Govern- 
ment not necessary party. 


The Digwars in Manbhum have unlike the Ghatwals of Sarlet no right to the 
underlying minerals in their land and Government is not a necessary party toa 





suit by the Zamindar to establish his right to minerals, The Digwari tenure is- 


similar to Ghgtiwali tenure It was granted originally in consideration of the per- 
formance of military service, to which police duties were attached. The tenure is 
hereditary and inalienable. The Digwar is appointed by the Government and 
liable to be dismissed by it for misconduct. On dismissal the next male heir, if 
fit for the office, is appointed. l dah 

Raia Sri Durga Prasad Singh v. Braja Nath Singh (P. C.) is 


Legal Practitioners’ ‘Act S. 18—Professional Misconduct —Evidence 
Act, Ss. 11, 40, 41, 42—Judgment, in civil case—Relevancy ant admis- 


sibitity 4 in enquiry—Failure to appeal—Assignment of actionable’ claim ` 


—Transfer of Property Act S. 186--Engaging in trade—Rules under the 

Legal Prastitionsrs’ Act, Rule 27. 

Per Curiam :—The judgment in a civil case between a client and his pleader 
touching the terms of the engagement of the pleader and his conduct of the case 
is relevant and admissible evidence in a subsequent enquiry against the pleader 
under S. 18 of the Legal Practitioners’ Act; but it is not conclusive evidence 
against the pleader. 

Failure to appear for, a client who has engaged the pleader-for a case is 
professional misconduct. ; . 


A pleader is guilty of professional misconduct in taking a transfer of an 
actionable claim in contravention of S. 136 of the Transfer of Property Act. 


Failure to obtain the sanction of Court before a pleader eftgages.in trade is in 
contravention of rule 27 of the rules framed-under the Legal Practitioners’ Act,- - 


“Pada, 
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Per Sankaran Nair J.—A pleader by engaging in a trade cannot be said to 
act unprofessionally. The notion that no trade “however honestly carried on is 
worthy of a vakil isa relic of the times that have passed away and its introduc- 
tion in India should be a matter for regret. The advisability of any rule prohi- 
biting pleaders from engaging themselves i in trade doubted. 

A Vakil is bo to appear and conduct his case even if the fee or any 
portion thereof remains unpaid in the absence of any agreement to the contrary 
or at least notice to that effect to the client in sufficient time to enable him to 
make other arrangements. 

Cases of misconduct in which the Court would exercise its disciplinary 
jurisdiction and cases where it would leave the client to his own remedy against 
the pleader indicated. 4 

The onus is upon t the pleader to'show that his action in taking a , transfer of . 
an actionable claim did not amount to gross misconduct in the circumstance of 
the case before the Court. WE i CER 

Por Sundara Aiyar J.—The question as to whether and ‘how far a pleader. 
can engage himself in trade or business other than the profession, considered. 

Quaere :—In the absence of an agreement to that effect, whether non-pay- 
ment of a portion of the fee stipulated would absolve the pleader from his duty. 
to appear for the client in the conduct of the client’s case in court. 


Maumireddi, Marwadi Motiram v. Venkata Rao .. A wee. 447 


Letters Patent Cl. 11 and 12—Suit for land—Swit to-avoid an incum- 
brance on land, 


A suit to avoid an incumbrance upon land isa suit for Jand within the 
meaning of S. 12 of the Letters Patent. The High Court in the exercise of its 
original jurisdiction is merely a local court and the general. principle of cons- | 
truction applicable to an enactment conferring such a jurisdiction is that it must ` 
clearly appear that a case falls within the provisions of the enactment dud juris- 
diction cannot be extended by implication. 


Official Assignee of Madras v. Ramaswamy Iyengar a 726. 


Limitation— Adverse possession— Mo» tgagor and morigagee—Possession on 
agreement between parties that mortgagee is to hold possession as owner, 


It is open to both parties to a mortgage deed, the mortgagor and the mort-- 
gagee, to agree at any time that the mortgagee shall be in. possession of the 
mortgaged property as owner thereof; and possession so held by the mortgagee 
for over twelve years will extinguish the mortgagor’s title to redeem. 


Umman Khan v: Nagalla Dasanna à .. 360 


Limitation Act—S. 31—*‘ Suit pending è Meaning of. 


e 

Where 2 mortgagee’s suit for toreclosure .or sale was remitted by the Privy 
Council to be. đisposêd of for further procedure and enquiry by the Court in 
India and that enquiry had not been entered upon at the date of the passing of 
Act IX of 1908, held that the suit was pending within the meaning of Š. 31, Cl. 1 
of Act IX of 1908. 


Vasudeva Mudaliar v. oe Mudaliar P. ©. ga 
————(1908) S: 31—‘* Mortgage ” —Essentials. 


Formal transfer ‘of interest and an express power of sale are not essential 
elements of a mditgage. 4 covenant to pay is an essential element of a simple 
mortgage. A charge-created by act of parties, on specific immoyeable property, 
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for a debi and containing a covenant to pay is a mortgage within the meaning of 
S. 81, Limitation Act. 


Rama Brahmam v. Venkatanarasu Puntulu 


———S. 10, Arts. 134, 142, 144—‘‘ Assignee for valuable considera- 
tion ”—Religious Endowment—Permanent lease—Presumption of title as 
lessee—No presumption of tenancy from year to year. ° 


A lessee who holds the lands in consideration of an annual payment of rent 
is an assignee for valuable consideration within the meaning of S. 10 of the Limi- 
tation Act, even though no premium was paid at the commencement of the 
lease. 


Arts. 142 and 144 of the Limitation Act are applicable to cases of pres- 
cription of limited interests as mortgagee or permanent lessee; Gnana Sambanda 
Pandara Sannadhi v. Velu Pandaram, I. L. R. 33 M. 271 followed : 

The trustee of a temple has no beneficial interest in the properties of the 
temple; and a permanent lessee of the temple properties prescribes title as 
lessee from the date of the invalid alienation and the prescription is perfected 
on the lapse of twelve years from the date of the alienation. Abhiram Goswami 
v. Shymacharan Nandi, I. L. R. 86 C. 1003. Iswar Shymachand Jee v. Ram 
Kanai Ghose, I. L. R. 28 O. 526 (P. ©.) distinguished; Damodar Das vy. 
Lakhan Das, I. L. R. 87 ©. 885 referred to. 

When a permanent lease has been found invalid, it is not open to courts to 
presume a tenancy from year to year from the payment of annual rent. Presi- 
dent and Governors of Magdalen Hospital v. Knotts, 4 A. C. 835 commented on. 


Narsaya Upada v. Venkataramana Bhatta. 


ee 


————art. 29, 36, 62, 120—Swit for compensation for wrongful attach- 
ment—Cause of action when arises ? 


Per Sundara Aiyar J. (Sadasia Aiyar J. dissenting.) A suit for compen- 


PAGE. 


181 


260 


sation for damages incurred by plaintiff by reason of his crops having been ‘ 


wrongfully attached and spoiled when thoy were under attachment through de- 
fendant’s negligence is governed by art. 62 or 120; and the cause of action arises 
Only from the date of the termination of the claim proceedings in plaintiff's 
favour. 


Per Sadasiva Aiyar J :—Art. 29 or 36 is applicable to the case and, in either 


view, the cause of action arises on the date of the wrongful attachment. 
Venkatramarayamer v. Basayya. 


——arts. 29, 62, 120—" Wrongful seizure” —' Moveable property ” 
—‘* Legal Proaess’’—'* Compensation ” 


Per Sundara Aiyar J. (Sadasiva Aiyar J. dissenting) Where a debt due to 
the judgment-debtor was attached and the amount was subsequenfly voluntarily 
paidinto court by the debtor of the judgment-debtor and withdrawn by the 
attaching creditor, a suit by the assignee of the debt from the judgment-debtor 
for a refund is not governed by art. 29 of the Limitation Act, and whether 
governed either by art. 62 or by art. 120 would be within time if brought with- 
in three years from the date of the withdrawal of the amount by the judgment- 
creditor : 


Meaning of the words ‘‘ Séizure’’, ‘* Moveable property’? and "< Compensa- 
tion ” dwelt on., 


. , Yellammal v. Ayyappa Naick. ae ay 


620 


519. 
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Limitation Act—(Conid.) Pau. 
Art. 30.—Suit against a carrier forcompensation for loss of goods 
—Onus of proof of time—Notice of claim to Dr affie manager—Compliance 
with Rules of company—Lstoppel. 
The burden of proving in a suit governed by Art. 30 of the Limitation Act 
the time when the goods entrusted toa Railway Company were lost, is on the 
company. e 
Notice of the claim for compensation to the Traffic manager is good notice. 
THe modes of service prescribed by the Railways Act are not exhaustive. 
Periannan Chetty v. South Indian Railway Co., I. L. R. 22 M. 157. followed. 
If a mode of service is prescribed by the Rules of a Railway Company and 
the rule is complied with, it is not open to the company to plead that the com- 
pliance with the rules is insufficient in law. 
Madras and Southern Mahratta Railway Co., Lid. v. Bhimappa. xs 611 
——— art. 39, 36—‘‘ Swit for compensation. 
Trespass does not consist only in the unlawful entry on another’s land and a 
suit for damages sustained by plaintiffin defendant’s unlawfully setting fire to 
and destroying plaintifi’s vines on plaintifi’s land is governed by ari. 39 of the 
Limitation Act and not by art, 36. 


Moidesn Kutti v. Koman Nair . wey 3a .. 618 


—art, 85—' Mutual, open and current dane Ni of—Test. 

The essential feature of a ‘‘ mutual, open and current account.” is that there 
should be mutual demands; and it is not enough merely that the balances were 
constantly shifting in favour of one party or the other, though that would be an 
important factor in deciding the nature of the account. 

e Veera Chetty v. Rangacharlu 56 ak - 516 


Art 96—Deoree obtained by fraud’’—Decree obtained by fraud if 

a nadllity—Right of suit to set aside decree obtained by false testimony. 

A decree obtained by perjured testimony is one obtained by fraud within the 
meaning of Article 95 of the Limitation Act and a party to the decree cannot 
evade the operation of the article by professing to treat a prior decree of court in 
respect of the same relief a nullity on the ground of its having been obtained by 
fraud. Mt. J. Koonwar v. B. Rup. Narain 6 W. R. 165 distinguished, 

Quaere :—Whether a suit to set aside a decree obtained by perjured testi- 
mony will lie. Verkatappa Naik v. Subba Nask questioned. 








Kumarasawmi Chetty. v. Kamakshi Ammal. .-- 187 


——Art 120, 10,—Prescription—Right of Ottidar in Malabar— 
Knowledge, if necessary for cause of action to arise. 


The right of an ottidar in the West Coast for pre-emption consists iw a right 

. to elect, where there has been an attempt on the part of the owner of the property 

to sell it toa third Qerson. whether he will buy it for the same price as that 

offered by the third person or not. Such a right can only be exercised when the 

ottidar knows first of all that the property is sold or attempted to be sold to 
another person and what the terms are on which it is so proposed to be sold. 

Art. 120 is the article applicable to a suit to enforce the right of pre-emption 
by the ottidar when the ottidar himself is in possession and there is no registered - 
deed as required by art. 10; and the cause of action tas only from the date of 
the ottidar’s. knowledge of sale. . 


‘In what does the ottedar’s right of pre-emption consist’ considered. 
- ` Mamabai v. Acharath Parakat Fe aA s ae GOT 
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Limitation Act—(Conid.)  . : Pae, 
———Art, 126—Hindu Law—Reversioner’s suit to set aside alienation. 

by Hindu widow—Cause of actién. : 

The cause of action for a reversioner to sue to set aside an alienation bya < 
Hindu widow during her life time is distinct from the cause of action for ano-. 
ther reversioner to bring a like suit and the fact that one is barred by the law of 
limitation from bringing a suit cannot be a bar to another revgrsioner against . 
whom minority had the effect of extending the time for bringing a like 
suit, Govinda Pillay v. Tayammal I. L. R. 28 M. 57, Bhagwanta v. 
Sukhi, I. L. R. 22 A. 38, Abinash Chander Majumdar v. Hari Nath Saha, 
9 0. W. N. 25, followed, Krishna Aiyar v. Lakshmammal, 18 M. L.J. 275, 
distinguished, Mallapudi Ratnam yv. Mallapudi Raviah, I. L. R. 25 M. 731, 
doubted. 

Vesrayya v. Ganamma ds i“ ae +. 269 
See Madras Act III of 1905 


——~— art, 182—Mortgage decree for sale—Hxecution—Date of final 
decree. 


Limitation for the execution of a mortgage decree for sale runs only from the 
"date when the first decree or decree nisi for sale is made absolute. 

Venkata Perumal Raju v. Audikesavalu Reddi. |. a aan OT 
—— Art, 182—01. 4—Step in aid of execution—Application in accord- 

ance with Law—Lransfer of decree for execution from District Court to 

Munsiff's Court—Attachment by Munsiff's Court—Application for sale to, 

District Court whether application in accordance with, 

A decree may be executed simultaneously in more than one court ; but the 
court that passed the decree should permit concurrent execution before it is so 
carried out : and in the absence of such permission, the court to which, the decree 
is transferred for execution is the proper court which is seized of the execution of 
the decree. ; 

A Distric Court passed tha decree in the case. The decree was transferred for 
execution to a District Munsif’s Court subject to the control ot the District Court 
which passed the decree and in the same district. The. decree-holder got certain 
immoveable properties attached by the Munsif's Court in 1905. In 1907 a peti- 
tion for sale, of the properties attached by the Munsif was made to the District 
Court ; and the petition prayed for notice under S. 248 Civil Procedure Code (XIV 
of 1882) and nothing further was done. A subsequent petition was filed in 1910 
for execution. 

` Held :—That though the petition of 1907 in sc far as it prayed for notice was 
a step in aid of exeoution, yet it was not made to the proper court and consequently ` ” 
it could not give a fresh starting point for execution from its date within Art. 
182 of the Limitation Act, 

Maharaia of Bobbli v. Raja Narasaraju wa ig a 
Lunacy Act XXXY of 1658— Malabar tarwad—Juris listidn to appoint 

guardian for a lunatic Karnavan—Malabar Tarwad und Hindu joint 

family—Karnavan's right of ownership and possession and Malabar Law 

— Distinction between Tarwad and Hindu joint family as regards co-pares- 

ner’s rights. . f 

No application will lie under the provisions of Act XXXV of 1858 to adjudi- 
cate a member of an undivided Malabar tarwad a lunatic even though the mem- 
ber be the Karnavan of the tarwad. The tarwad property ig not the individual 
property of the karnavan and a manager appointed for a lu®atic Karhavan will 
obtain no rights over the tarwad property. 


2386 
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Lunacy Act—(Conid.) PAGER, 
Rights of a Karnavan of a tarwad over acd property defined, both as re- 

gards ownership and possession. 

, Distinction between a Mitakshara joint family in Hindu law and a Maru- 
makkathayam tarwad ås regards the rights of their component members pointed 
out. IH 

If a Karnavan bgcomes a lunatic, the next senior member of the tarwad has 
the right to succeed to the management. 

Per Sadasiva Aiyar J :—Blindness by itself is no disqualification for a 
karnavanship, 

Govindan Nair v. Narayanan Nair .. oe sa .» 706 


Madras Act III of 1895—S. 21—Scope of—Pensions Act S. 4—'Grant of 
land revenue’ —Grants of land not to be split wp into two grants of mel- 
varam and Kudivaram—Madras Regulation VI of 1831—Jurisdiction of 
Revenue Court—Hmolument of of fies. 

A grant of land cannot be split up into 4 grant of melvaram and a grant of 
kudivaran without words in the document to that effect. Jeeyamba Bai v. Secre- 
tary of State 23 M. L. J. 687 distinguished. 

S. 21 of Madras Act II of 1895 cannot apply to a claim to recover what the 
plaintiff denies to be emoluments of an officer but which the defendant alleges to 
be such emoluments. Kesiram Narasimhulu v, Narasimhulu Patnaidu L. L. R. 
30 M, 126. distinguished. 

Revenue Courts have no jurisdiction to decide what were the emoluments of 
an office or to decree possession against a person alleged to be a trespasser, 


Secretary of State for India v. Subbarayudu s at .. 721 
Madras City Municipal Act IXI of 1904—S, 172—‘‘ Shall ordinarily 
be resident in’’—Constitution of the Board for revision of taxation. 


S. 172 of Act IIT of 1904 does not require that one of the commissioners 
hearing an application for revision of assessment should always be one” who is 
resident in or representative of the division, in which the applicant resides or 
carries on business or in which the property assessed is situated. 

Narayana Rao v. President, Corporation of Madras z: wan 591 


S. 176—Question of Law—Sch. V class ITI —' Dealers 
of every description,” 








The question whether a money lender comes within the exprassion ‘‘ dealers 
of every description ” in class III of the schedule V to the City Municipal Act 
is a question of law within the meaning of S., 176 of the Madras City Municipal 
Act. 

e 


Swami Chetti v. Corporation of Madras o 45 .. 591 


5. 287—“ Final’? Meaning of—Siit for an injunc- 
tion—Parties—Jurisdiction of Civil Courts—Standing Committec— 
Status and functions. 








Civil courts have jurisdiction to entertain a suit against the President of the 
Madras Corporation for an injunction restraining him from demolishing a building 
under S. 287 Cl. 2 of the Madras Municipal Act. 


A suit for an injunction is the proper remedy in the case and the President 
who passed the order undag the section is the proper party and not the Standing 
Committee. MRV 


5 
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Madras City Municipal Act—(Conid.) ; ; . Paar. 
Whena right and an infringement thereof are alleged the cause of action is dis- 
closed ; und unless there is a bar to the entertainment of such a suit the ordinary 
Civil Courts are bound to entertain the claim. 
The Standing Committee of the Madras Corporation is not an independent 
body authorized to settle finally disputes between the tax payers or houseowners 
and the Corporation whose members they are and of which they form part; and 
they cannot be treated as a special tribunal constituted to decide daims between 
the house owners and the corporation under S. 287 of the Madras Municipal Act, 
so as to Oust the jurisdiction of the ordinary Civil Courts. 
The word ‘‘ final ” in S. 287 of the Madras Municipal Act refers to proceed- 
ings before the Corporation and is intended to bar an appeal from the Standing 
Committee to the general body of the Commissioners and not to shut out the 
jurisdiction of courts 
Falli Ammal v. Corporation of Madras $ a i .. 581 


Madras Act III of 1905— “ Aggrieved”’—Limitation Act, Art. 149— 
Proof of possession—Presumption—Injunction. A 
When possession for a certain period is shown it will be open toa court decid- 

ing the facts to presume that possession prior to that period was also in the party 

whose subsequent possession is proved. Venkatrama Aiyar v. Secretary of 

State I. L. R. 33 M. 862 referred to. 

Where’s party proves his possession for thirty years prior to suit the presump- 
tion to be drawn is that he had prescribed title by possession for sixty years un- 
less it be proved on behalf of Government that the land was unoccupied land or 
land in the occupation of Government before. 

A mere noticu, by Government in exercise of its powers under Act III of 1905 
(Madras) cannot be regarded as a proceeding under the Act by which a person can 
be “ aggrieved’’ within the meaning of S. 14 of Act ITI of 1905. 

Held also that it was not necessary to grant an injunction against Govern- 
ment and thaf it would be enough to Acclare plaintif’s title to the land in respect 
of which the injunction is sought for. 

Narayana Pillai v. Secretary of State bis we .. 162 


Madras Estates Land Act, Ss, 11, 151—Contract or usage to use hold- 

ing for wnragricultural purposes—Enforceability. 

In Madras Act I of 1908 a contract between a landlord and tenant or a usage 
which would entitle the tenant to use the holding in a manner which might 
impair the value of the land for agricultural purposes is not made inoperative. 

Section 151 or section 11 has not the effect of making a ‘contract or custom to 
the effect that tenant may use the holding for a tannery unenforceable against the 
landholder. 

Mara Kasim Rowther v. G. F. F. Foulkes né Ea .. 352 


e 
—— Ss, 19, 3,(Cl. 2), 77, 189—Swit by landholder . for rent due on 
Kamatam or private land—Forum—J urisdiction of Civil Courts. 
A suit for rent due to a landholder in respect of his Kamatam or private land 
is cognizable by a Civil Court and not by the Collector’s Court. 


Sresramulu v. Rangayys Appa Row. ‘ Be P .. 241 


Mahomedan Law—Guardianship— Powers and liability of de facto guar- 
dian--Limitation Act, art. 44--Applicability to sales byge facto œ anattho-. 
rized guardian—Art, 44 has no application to the sale by an unauthorised 
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Mahomedan Law-—(Conid.) . Paan, 


guardiai—Acting as guardian—Limitation Act art. 144—Sale by an un- 

authorised guardian to mortgagee—Suit by minor for redemption within 

twelve years after period allowed in mortgage deed. 

According to Mohamedan law in the absence of duly appointed testamentary 
guardians in the case of a minor to whom property is given by another the care of 
the minor’s property gould devolve first on the minor’s father and executor, next 
on the patemul grand-father and his executors and failing them the right of 
nomination of a guardian would ‘‘ vest in the ruling power and its aIministra- 
ion,” 

A de facto guardian if not a dejure one may assume important responsibilities 
in relation to the minor’s property, but cannot thereby clothe himself with legal 
power to sell it. 

A person mortgaged his property in 1685 to the defendant with possession 
for a term of ten years. The mortgagor died in 1887 leaving a will by which he 
bequeathed his entire estate to his five grandsons of whom plaintiff was one. In 
1889 the three elder grandsons, acting in their own behalf and on behalf of the 
plaintiff a minor, sold the property to the mortgagee. The plaintiff attuincd his 
majority in 1892 or 1893 and brought a redemption suit in 1905. 

Held that the possession of the mortgagee did uot become adyecrse to the 
plaintiff until the expiry of ten years from tho date of the mortgage i.e., 1895 
and that the suit was within time. 

Mata Din v. Sheik Ahmed Ali (P.C.).. yi i IG 


—_——Shiah Law-Widow's right in husband’ s property—Wadow who had nut 
borne an issue surviving the husband---Limitation—Adverse possession— 
Purchase of property in private sale by a morigugee’s separated heirs, 
Under the Shiah Law, a widow who had not borne to her deceased husband 

a child who survived him takes no interest in the immoveable property of the 

husband and her right to dower does not confer on her a saleable interest in the 

estate, $ : 

Held, that the purchase of a portion of the mortgaged property by‘the mort- 
gagee’s Separated heirs from a person who had no title to convey and enjoyment 
thereon for over the statutory period ‘conferred a title by adverse possession on the 
purchaser. f 

Mussammat Parbati v, Muhammed Muzaffar Ali Khan (P. C.) ee Ji 


Guardian defavto—Powers of sale—Essentials—Imperative necessity 
or necessary benefit. 

According to Mahomedan Law, a defacto guardian who is not a dejure, 
guardian of a minor can alienate the property of the minor only in cases of urgent 
imperative necessity and in cases which must, in their very nature, be névessavily 
beneficial to the minor, 

A sale effected by the mother of a Mahomedan minor for defraying the expen- 
ses of the minor’s sister’s marriage or for the discharge of family debts is not 
binding on the minor. 


Hyderman Kutti v. Syed Alt os di W .. Odd 
“ Hiba’ —Essentials—Delivery of possession —Formal departure and 

entry —Necessary—Fatwas—Precepts and texts. 

There should be complete delivery of seisin for a hiba to be valid under the 


Mahomedan Law ; but the Mahomedan Law does not contemplate any particular 
mode of delivery of possession. 
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Mahomedan Law—(Contd.) PAGE, 


The question whether there has been a complete delivery or not in a particular . 
case is a question of fact, to be deterÑined with regard to the intention and con- 
tract of the parties and the nature of the property concerned in each case. It is 
not necessary in every case that the donor should formally depart from the pre- 
mises which is the subject of a gift and that there should be a formal entry on the 


part of the donee. ; 


Observations in Bailee’s Digest 2nd Ed. p. £22 commented on. 
Value of Fatwas discussed. ; 
Distinction between the authority of Fatwas and that of Texts of the Koran 
or precepts of the Prophet pointed out. 
Mathar Saheb v. Hossain Saheb oS x oe .. T34 


Malabar Law —Maintenance—Woman living away from tarwad house 
with her husband—No forfeiture—Waiver, what will amount to. 


According to Marumakkattayam law a wife living in her husband's house is 
entitled to maintenance from her tarwad house. 


Social customs may change without affecting the legal rights of parties. 


It may be that on the facts of a particular case a wavier of the right to 
maintenance while a woman lives with her husband may be properly implied. If 
the husband is rich and able to provide properly for his wife and children and if 
no demand for maintenance is made on the tarwad for a long time; the court 
would be justified in inferring that there was no intention to make a demand on 
the tarwad for maintenance, but the question whether there was a waiver should 
be decided on the circumstances of each case. 


Mathu Amma v. Gopalan .. si ne ae .. 496 


—Nambudris—A ffiliation as members of one illom of member of another 
illom—Validity—Family arrangement. ` 
According to the usage amongst Nambudris the members of an illom consis- 
ting of one made and two female members may validly affiliate another by requir- | 
ing a member of another illom to marry and beget issue for the first illom ; and 
female issue born of such marriage would be validly affiliated as members of the 
first illom, 





Held also that a family avrangement in the nature of a partition between the 
members of an illom and the affiliated member was binding on the members to 
the arrangement. 

A member who is born subsequent to the arrangement is not entitled to ques- 
tion it. 

Kesavan Unniy. Nicholas .. a ite wie .. 165 


Master and servant—Wages—Leaving service before expiry of period— 

Quantum meruit. 

Both a2cording to justice, equity and good conscience and the Statutory law 
as embodied in Ss. 89 and 64 of the Contract Act a servant who quits his 
master’s service in India before the. expiry of the contract period is entitled to 
be paid for the full months he worked ‘under the master less the damages in- 
curred by the master by the breach. 


Held that a servant who engaged himself to a period of one year at a monthly 
salary but who left his masteys services ten days before the expiry of the year 
was entitled to his wages for the full eleven months he worked. 


; A 
Chokalinga Madaliar v. Mohomed Sheriff Saib .. . ee. 
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Mortgagor and Mortgagee—Accounts—Deposit in Court—Forferture— 

Lapse to Government, ° 

Held, that in a matter of accounts between a mortgagor and his mortgagees, 
the mortgagees must give credit for an amount deposited in court by the mort- 
gagor to the mortgagees’ credit in the case pending an appeal to the Privy Council 
by the mortgagees on the ground that the mortgagee ought to have taken it out 
of court without prejudice to their pending appeal either by arrangement or with 
the sanction of the Court in India or the sanction of the Judicial Committee, 
which would have been given as a matter of course, even though the amount 
itself had been forfeited to Government by lapse of time. ` 


Champat Singh v. Jangu Singh (P. C.) 


Mortgage—Redemption—Subsequent arrangement ETEN right to 
redeem—Oudh Estates Act S. 6.—Redemption—Onus. 


There is nothing in law to prevent the parties to a mortgage from coming 


Paca. 
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to any arrangement subsequent to the execution of the deed qualifying the right 


to redeem. 


, Where the mortgagors are unable to produce the deed of mortgage and the 
mortgagee would not produce the deed on the ground it was lost, the onus is on 
the mortgagors-plaintifis to show they have a right to the decree. 
Shankar Din v. Munshi Gokul Prasad (P. C.) .. 


Mortgage suit—Swit by non-impleaded puisne mortgages for a= 
Amount payable by puisne mortgagee for redemption. 


When a puisne mortgagee seeks to redeem. the prior mortgage by reason of 
the fact that the prior mortgagee had obtained a decree for sale without implead- 
ing the puisne mortgagee in his suit on the prior mortgage the puisne mortgagee 
is bound to pay the prior mortgagee interest at the mortgage rate and not at the 
decree- rate. 


The puisne mortgagee cannot treat the prior mortgagee as a mortgagee for 
one purpose and a decree-holder for another purpose. Umesh Chander Strear v. 
Zahur Fatima, I. L, R. 18 C. 164 (P. C), Lhenappa Chettiar v. Marimuthu 
Nadan, I, L. R. 18 M. 258, followed. Mahomed Ibrahim Hussain Khan v. 
. Ambika Pershad Singh I. L, R. 89 C. 527 (P. C.), declared not to have changed 
the law laid down in Umesh Chander Sircar v. Zahur Fatima, I. L. R. 186. 
164 (P. C.) 


Ponnambala Chetti v, Muthusami Pillai : 
Municipality—Adverse possession against—Essentials—Trust—Exvira- 

commercium property—Aequisition by prescription—Injunction—Declara- 

tion—Madras Municipal Act. S. 168.—Strests, rights of Municipality in. 


Held Per curium :—That in the case before their Lordships, the plaintiff 
who sted for a declaration of his right to a pial and for an injunction against 
the Local Municipality, had acquired under Act XV of 1877 by twelve years’ 
adverse possession title to the site of the pial as against the Municipality; and 
(2) that the Municipality had the right to remove the obstruction caused by the 
pial under S. 168 of the Municipal Act; (3) that the plaintiff was consequently 
not entitled to an injunction and (4) that the plaintiff was not entitled toa 
declaration when the substantial xelief 3. e., injunction was not granted. 


Per Sundara Aiyar J.—Although it is not open to the Municipality to give 
up the rights of the public + or to affect the right of way *possessed by the public 
by any act of they own, ‘hat would not affect the capacity of a stranger to 
prescribe for title so as to affect the rights of the public, 


621 
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The analogy of a trust and the prescription of title to trust properties which 


are in themselves extra commercium explained. 


The question as to whether a possession is adverse or not does not depend 
on the needs or requirements of the owner, but on the character and occupation 
of the person in possession. 


Though the soil is in one person another may be the owner of a building 
above the soil and the right to occupy a portion of space abovg the soil may 
be acquired by limitation. f 

Per Sundara Aiyar and Sadasiva Aiyar JJ.—Rights of a Municipality 
over land for purposes of laying out and preserving streets examined. 


Basaweswara Swami v. Bellary Municipal Council ae 4 
Native Indian States See C. P. C. .. . E ue 


Negotiable instrument—Morigage of —Righis A Mortgag guzi tgages 
allowing suit on negotiable instrument to be barred—Liability of mort- 
gagee—English equitable Rules, applicability to India—Stare decisis, rule 
of. 

A mere hypothecation or mortgage of a negotiable instrument does not vest 
the ownership in the hypothecatee or mortgagee nor operates as a transfer of the 
debt. A pledgee of a debt who has not obtained an assigument of it cannot sue 
to recover the debt. 


In the absence of a transfer by endorsement the hypothecates or mortgagee of 
it is not entitled to sue on the negotiable instrument and is much less bound to 
sue on it; and consequently, he is not liable to account for the loss that has 
occurred to the transferor in allowing it to be barred. 


Great care has to be exercised in applying to India the English rules of law 
as to equitable rights. Ramasami Pillai v. Muthu Chetti I. L. R, 84 M. 58. 
dissented from. 

Per Sadasiva Aiyar J :—A pledge of a negotiable instrument is an assign- 
ment thereof ; and it entitles the pledgee or creditor to sue on it; and a creditor 
who allows the recovery of thè amount due under the instrument to be barred is 
liable to be debited with the loss in an account between himself aud his debtor, 
Isri Prasad v. Rai Gunga Prasad Singh Bahadur 14 C. W. N. 165, Ardesir 
Bejonji Surti v. Syed Sirdar Ali Khan I. L. R: 83 B. 610, Ramasami Pillai 
y. Muthu Chetti followed, 4 

The principle of stare decisis should be followed in all doubtful mattors, 


Muthukrishiien v. Viraraghava Iyer .. 


Negotiable Instrument Act, S. 28—<Agent’s liabitity—Consir uction— 
No signature as agent—Hffect of —English and Indian Law—Pleadings~ 
Construction. 


Plaintiff wrought a suit on a pro-note executed by 3rd defendant acting as 
agent of defendants 1 and 2 for goods supplied to defendants i and 2. Defendants, 
1 and 2 were sought to be personally made liable and the Bra ‘defendant was sought 
to be made liable only in case defendants 1 and 2 were exonerated. The note 
was executed by 8rd defendant without indicating i in the signature that he signed 
the note ‘‘ as agent’’ and without expressly stating in the recitals that he did not 
intend to make himself presonally liable. But there were recitals in the note 
indicating the purpose for which the loan was contracted to have been in respect 
of goods supplied for defendants 1 and 2 and the 8rd defendant was described in 
the body of the note as one holding a power of attorney fron? defendants 1 and 2, 
At the hearing in the first court an additional issue was ‘gamed regarding the 
liability of the 3rd defendent as maker of the note in his own name. $ 


479 
605 


430 
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Negotiable Instrument—(Contd.) 2 | Paar. 

Held per Sundara Aiyar J. (Sadasiva Aiyar J. dissenting). 

That the suit should not have been, by the framing of the additional issue, 
converted in the face ot the allegations in the plaint into a suit on a negotiable 
instrument against the 8rd defendant as maker of the note. 

Obiter :—An agent to free himself from liability as maker of a note must 
either indicate on the npte that he signs as agent or he must indicate on the note 
that he does not intend thereby to incur personal responsibility. 

Held also that the 8rd defendant had indicated on the note that he was not 
to be personally liable. 


The difference between the English and the Indian Law and the rules of con- 
struction in each indicated. i 

Per Sadasiva Aiyar J.—The court was right in framing the additional issue; 
the honest narrative given by the plaintifis in their plaint as to the circumstances 
which led to the execution of the pro-note or the ignorance of the plaintiffs or of 
the 8rd defendant as to their mutual rights and liabilities under Exhibit A cannot 
deprive plaintiffs of their legal rights or exonerate the 2rd defendant from his legal 
liabilities. 

An agent who signs a negotiable instrument without indicating in the signa- 
ture that he signs as agent and without expressly stating in the preliminary 
recitals in the body of the note that he did not intend to make himself personally 
liable cannot escape liability under the note by the fact of his having described 
himself as agent in the body of the note and the note itself containing a recital 
that the debt was incurred by the principal. 

Konetti Naiker v, Gopalaiyar se ve ia ee 417 


Penal Code, Ss. 406, 114—LHssentials—Meaning and scope—Criminal 
Procedure Code Ss. 286, 337, 2838—Charge of Principal.offence and con- 
viction for abetment. 

Entrustment of the object matter isa necessary element of the effence of 
criminal breach of trust; and there can be no criminal breach of trust by a‘person 
of a jewel entrusted to a third person. 

S. 114 of the Penal Code is applicable only where the act at the doing of 
which the abettor is present would itself amount to an offence. The section is not 
applicable to the case of a person abetting the pledging ofa thing entrusted to a 
stranger. | 


“ There is no universal rule that in no case there can be a conviction for abet- 
ment where the charge was only for the principal offence.” The question is what 
were the facts charged. If, on the facts, two charges i.e., for the commission of 
the principal offence and the abetment can be framed, then the accused can be 
convicted of abetment though not charged separately. If the facts conséituting 
the principal offence and the abetment are different as they generally are, then 
the conviction cannot be for abetment on a charge for the principal offence. 


Subbaya v. Emperor 8 . i se .. 722 


——— 6s. 499,500—Defamation—Privilege—Accused’s status—Statute— 
Construction—Penal Code—State of English Law to be considered when ? 


The statement, of a person charged with an offence in answer to question by 
the Court trying him ““ What have you to say” is an absolutely privileged state- 
ment so as to make him not liable to be punished for’ defamation under the 
Indian Penal Code. The ygivilege is not merely a qualified privilege 4.6., it is 
not subject to the condition that it should be made in good faith, 
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Opinion of Richards J. in Emperor v. Ganga Prasad I. L. R. 29 A. 685 
approved. 

The law of defamation as laid down in S. 499, “Penal Code does not exclude 
the application of the doctrine of absolute privilege from the law of defamation in 
India. : a 

The canon of interpretation of statutes laid down by Lord Herschell in Bank 
of England v. Vagliano Brothers A. C. 107 ab 145, is not applicable to the 
interpretation of statutes like the Indian Penal Code which do not, like the Bill of 
Exchange Act, codify the law but create new law; and consequently Courts are 
warranted in taking into consideration what the law of England was at the tima 
the Indian enactment was passed. 

Potaraju Venkata Reddy v. Emperor. (F. B.) K si .. 89 
———Ss. 499, 500—Defamation—Privilege—Statement before Regis- 

tering Officer under the Registration Aot, whether privileged ’—Registrar 

not a judicial officer or a civil court. 

A defamatory statement made by a person opposing the registration of a will 
in his petition to the Registrar, objecting to the registration is not a privileged 
statement so as to except the party making if from liability to be punished defa- 
mation under S. 499, penal Code. 

A Registration officer is not in the absence of express enactment to be or 
cd a judicial officer or a Civil Court. 

Atchayya v. Gangayya I. L. R. 15 M. 138 doubted and declared overruled 
by S. 195 Cl. 2, O. P. C. ; 


Erishnammal v. Krishnaiyangar oe ve a . 50 


Pensions Act, Ss. 3, 4—Applicabilily of—Eftect of—‘‘Gant of land 
revenue’ — Land Revenue—Nature of relinguishment of right to land 
revenuse—Grant, construction—Grant of land and bi a land revenue— 
Pensions Act 5. 4. ° 
A Grant after describing the lands granted proceeded thus “Total of 60 velies 

of landincluding wet and dry lands, water, trees, stones ,nidhi, nikshapa, Treasure, 

Sidha, Sadhya (whatever is and may be brought into existence) present and future 

patti, all baut and all Kajna with all samudayams, with water poured from the 

hand. ‘Boundaries to be fixed and the land made dumala” 

Held on the contruction of the grant, that the grant was distinctly of the 
‘c patta,” ** baub ” and ‘‘ Kana”’ and of Kudivaram right and, therefore, was a 
grant of land revenue within the meaning of S. 5 of the Pensions Act. 

Where a grant was of land (the kudivaram right) and of land revenue dis- 

` tinctly, a sui? for declaring the invalidity of the resumption of the land by the 
imposition of land revenue is barred by 8, 4 of the Pensions Act. 

The object of the definition of ““ land revenue ” in S. 3 of the Pensions Act 
was merely to include payment to be made by the Government and not to con- 
fine the expression ‘‘ grant of money’’ to such payments. | 

S. 4 does not require that the grant should be of land revenue alone in orcer 
to shut out the jurisdiction of the Civil Court to entertain a suit relating to a 
grant of land revenue. 

Opinion of the Allahabad High Court that S. 4 would apply only where the 
land revenue is payable by the Government to the grantee in@Mana Duly. Fazal - 
Imam I. L R. 33 A, 580. dissented from. 
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Land revenue isnot a servitude attaching to the land, The kudivaram and 
melwarm are distinct interests constituting the totality of ownership in the land. 
The revenue is not a servitude on property which belongs to the kudivaram holder. 


The relinquishment of the right to recover land revenue due on land is tant- 
amount to the grant of land revenue. = 


But it may be thal if land itself is granted without any distinct grant of 
revenue thereon the case would not come under S, 4. 


Jeeyamba Bai v. Secretary of State for India E a wé 687 


Pleader—Professional misconduct—Contempt of Court — Alteration of 
subpena. l 


Where a plaintiff who has been refused a warrant for the detention of the 
defendant by a Civil Court straightway starts a criminal process on the same sub- 
ject matter and means of allegations to which the Civil Court attached no credit, . 
obtains his warrant from the criminal court, almost as a matter of course he 
undoubtedly runs several risks of a serious character. He is not however, restrict- 
ed by law to a single form of remedy. He may pursue all the legal remedies 
appropriate tc his grievance, and his conduct does not necessarily involve any 
punishable contempt of the civil court, whatever.may be its other consequences. 
Where a practitioner substitutes for the names in two subpoenas two other names 
he cannot be in the absence of evidence to defraud or other sinister motive convict- 
ed of forgery. At the most he should be taken to have committed an irregularity 
for which some pecuniary penalty on his patt was an adequate punishment. A 
court cannnot punish a man for alleged professional misconduct generally without 


specifying the charges and hearing him on those matters, ` 
In the matter of Taylor. .. ste si a .. 194 
——See Professional misconduct (P. C.) a . a 114 


——Compronrise—Special Vakalat—Giving power to compromise. 
A Vakil in India is both the solicitor who acts and the counsel who pleads. 
Where the Vakalat given to the Vakil in a case empowered him to compro- 
mise the suit, no second or special Vakalat is necessary to empower him to com- 
promise it. 
Venkamma In re y oe oe ie .. 381 


Power of attorney—Construction—Power to execute decrees does not 
inelude power of assignment. 


Held that a power of attorney giving power to execute decrees dla not 
authorise the transfer of decrees for a sum considerably lower than the decretal 
amount. 


The power to realize all moneys due to the principal migh’ include a power 

to receive the money due under a decree by means of a transfer of it to a third 

` person ; but it cannot include the power to transfer a decree for a sum conside- 
rably less than the amount due under the decree. 


on 


| Palaniappa Chettiar y. Arunachella Chettiar e oe -. 59 


Provincial S:°C. Acte Art. 31—Socond appeal—Siut of Small Cause 
nature—Question of title involved. 


6 
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A suit for damages for trespass ig a suit cognizable by a Court of Small 
Causes even though a question of title is involved therein; and no second appeal 
lies if the value of the suit is less than Rs. 500. 


Sitab Rai v, Dubal Nagesia 6 C. L. J. 288, dissented from. 


Raghava Reddy v. Krishna Reddy ec 5 


Pre-emption—Hindus in Behar—Formalities—Manager of Court of Wards 
—Joint liability to pay Government Revenues. 


The right of pre-emption is enforceable in Behar irrespective of the persuation 
of the parties concerned. Fakir Rawot v. Sheik Hmamsbukhsh (1868) B. L. R. 
F. B. Rulings p. 35 referred to. 


The Musalman Law insists on the first formality technically called ‘* the 
immediate demand’’ being observed by the pre-emptor or some one on his behalf 
immediately on receipt of news of the sale and secondly on the repetition of the 
demand with as little delay as possible under the circumstances in the presence of 
witnesses either before the vendor or vendee or on the premises. The manager of 
the pre. emptor’s estate under the Court of Wards is competent, independently of 
S. 40 of the Bengal Court of Wards Act to observe the formalities on the pre- 
emptor’s behalf. S. 40 itself fully clothes the manager with authority to observe 
_ the formalities without any necessity of subsequent adoption by the Court of 

Wards. : 


A Mahal is a unit of property; it may consist of one village or of several 
villages ; it may be owned by one or Several proprietors who may have an interest 
“in all or some of the villages comprised in the estate. Joint liability to the 
Government Revenue arises from the fact that the parties own undivided interests 
in the estates andthe joint liability does not cease in the case of any co-sharer 
until his particular share has been partitioned by the Revenue authorities when 
the share so „partitioned becomes aseparate unit of property. Consequently, a 
person jointly liable to pay the Government Revenue due on a Mahal can claim 
to pre-empt. 


Jadu Lal Shaha v. Maharani Jambi kosr (P.C,).. 


Professional misconduct—Vakil’s duty to the court and the client— 
Negligent management of office. f 


Under Rule 95 of the Appellate Side Rules of the Madras High Court, pleaders 
ave responsible to the Registrar for all transactions and printing charges incurred by 
him on their behalf under those rules. To that extent a Vakil must co-operate 
in the conduct of the suit with the Registrar and with the court under those regu- 
lations. 


Vakils have the other general functions applicable not only to the bar in general, 
but to solicitors at large, that they must in the conduct of all suits entrusted to 
them, co-operate with the court in the orderly and pure administration of justice. 


Where a Vakil was negligent in the management of the appeal entrusted to 
him and of his client’s affairs which caused the procedure of the court to be the 
very opposite, of what such procedure should be, viz., first responsible, secondly, 

. orderly and thirdly pure 4. ¢.,4n not seeing that the client’s money that was duly 
received by him was paid by hisolerks into the court in proper time for the printing 
of the records, and that they properly represented matters relafing to the 
case to the.client, held affirming. the decision of the High Court that there was 
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reasonable cause for the suspension of the Vakil for a period of six months under 
Section 10 of the Letters Patent even though thé Vakil himself be acquitted of 
direct and personal fraud in the case. 


In re a Vakil 


Registration Act S. 49—Admissibility of unr igitorea document in evi- 


dence—Collater al purpose—Court's power to pass conditional decres in 
ejectment suit. 


Per Curiam :—Courts in India have power to refuse to grant a decree to the 
plaintiff except on terms indicated by obvious considerations of justice. + 


Plaintiff had executed a deed of mortgage in favour of the defendant in 
November, 1894. In 1896he executed a deed of sale Ex. A with respect to 
the same property to defendant for a certain consideration. On the same day as 
the sale deed Ex. A a letter was written which showed that the transaction was 
intended to be an usufructuary mortgage. The defendant sued as upon the usu- 
fructuary mortgage and the suit was thrown out for non-registration of the letter. 
Plaintiff filed the present suit for recovery of the property on the ground that the 


Sale was not intended to bea sale and consequently the lands never passed to defen- 
dant. : 


Held that it was competent to the court to decree possession to the plaintiff 
on condition that plaintiff do refund the consideration received by him. 


Held. Per Rahim J. (Miller J. dissenting). S 49 of the Registration Act 
only shows that a document requiring registration cannot be proved in order to 
support a transaction affecting immoveable property or to enforce the terms of the 
document referred to : but it is admissible to prove the circumstances in which 
the property came to be in defendant’s possession. 


Per Miller J.—The document cannot be admitted in evidence to prove the 
nature of the possession of the defendant or the circuntstances under which he 
derived possession, which the plaintiff sought to prove iu the case, to entitle him 
to relief. 


Muthe Venkatachllapathy v, Pyinda Venkatachellapathy. 
Res Judicata See C. P. C, 


Small Cause Courts Act, IX of 1887 art. 3—“ Act purporting to 
be done” meaning of. 


“Art, 3 of the Provincial Small Cause Courts Act applies to suits relating to 
some distinct act done by an officer of Government etc. A mere failure to carry 
out a contract cannot be regarded as such an act. A suit for recovery of the 
contract amount due from the Government for the repair of 1 tank by a contractor 
isa suit of a small cause nature. 


Secretary of State for India v. Ramabrahmam .. z 


—— Art, 28—Whole or share of the property of an intestate. 


A claim, for the return of jewels presented on the marriage of plaintiff's 
daughter and her husband, made after the death of the bride and the bridegroom 
is not a claim for any property of the intestate within the meaning of Art. 28 of 
the Provincial Small a Act. 


Chinnayya v. Achammah 
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Specific Relief Act S. 42—Declaration—Consequential relief—Plaintiff 
entitled to joint management—Possession prayed for. 


A plaintiff who is out of possession of charity properties cannot merely con- 


PAGE, 


fine his suit to declaratory decreo but should ask for possession, even though - 


it be that according to him he is entitled to the right of management in alternate 
years only and that the Court may not be able to place him in possession on the 
date of the hearing by reason of the fact that it takes place in the period in 
which the opposite party was admittedly rightly in possession. 


Rainasabapathi v. Ramasami I. D.R. 88 M. 425 and Ram Das v. 
Hanumantha Rao followed. i 


Appu Pillay v. Perwm4l Pillay 


Stamp Act S. 36—Cancellation of Stamp—‘ Has been admitted in evi- 
dence ’’—Meanirg of. 


It is not possible to lay down any general rule as to what mode of cancella- 
tion would be effective as a cancellation of stamp. 


S. 36 of the Stamp Act lays down a rule preventing only the exclusion of 
what already is evidence in the proceedings. But if certain proceedings termi- 
nated and other proceedings where the documents would not be regarded as being 
in evidence already, recommence e.g., where the prior ex-parte proceedings were 
set aside, and new proceedings begin, S. 86 would have no application. After the 
ex-parte proceedings are once set aside subsequent proceedings are in substance 
different, though the suit is technically the same. 


Solamalai Mudaliar v. Vadamalai Muthiran .. a me 
Tort—Right of way—Obsiruction—Special damage. 


Per Curiam. Obstruction of a way without any special damage can afford no 
cause of action to a member of the public. 


Per Sundara Aiyar J :—Special damage need not always be au pecuniary. 


Per Sadasiva Aiyar J :—Special damage should be something substantial 
and not mere pecuniary damage to the extent of four annas or eight annas. 


Husain Sahib v. Narasimhappa 


Transfer of Property Act, S. 54—Sale—‘ Price” meaning of—Hvi- 
dence Act S. 92—Discharge of mortgage by oral sale of lands—Hvidence, 
admissibility of—Exchange. 


A usufructuary mortgagee held possession of plots A and B under his mort- 
gage. Ina suit for redemption by the mortgagor, the mortgagee pleaded’ an oral 
sale of plot A fn discharge of the whole mortgage in consideration of his freeing 
plot B of the mortgage lien in favour of the mortgagor, and also pleaded, in the 
alternative a prescriptive title to plot Aas owner from the date of the éaid oral 
discharge of the mortgage. 


118 


273 
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Held per Curiam—tThat the transaction was invalid for want of registration - 


and that the suit for redemption was not barred. 

Per Miller J :—The transaction was an exchange and required registration 
for its validity. 

(2) The intention to discharge the mortgage involved the intention to make 


certain transfers and it was impossible to say that if those tMnsfers filed: both 
parties nevertheless intended to discharge the mortgage. 
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Per Sadasiva Aiyar J :—That the transaction amounted to a sale or an 
exchange ; that in either view it was invalid for want of registration. ‘ 


A transfer of property in consideration of the discharge of a debt is a sale, 
and if not, at least an exchange. 


The meaning of the word ‘‘ price” dwelt on. 
A y 
Tiruvengadachariar v. Ranganatha Aiyangar 13 M.L.J. 500 nct followed 
A mortgagee cannot by merely asserting possession as owner under an in- 
valid sale of the equity of redemption subsequent to mortgage convert his. 


possession 18 mortgagee into a possession as owner and thereby plead article 144 
of the Limitation Act in answer to a suit for redemption. 


Oral evidence is admissible to prove discharge of a mortgage by payment 
of money or by receipt of profits, but not to prove a discharge by an invalid oral 
sale of the equity of redemption ina portionof the mortgagee’s property in 
discharge of the mortgage debt. E 
Ariyaputhira Padayachi v. Muthukumarasami, r 339 


(2) —— s. 59—Attest—Jurisdiction of Court to frame necessary issue 

after argument—C. P. C. (Act XIV of 1882) S. 149. 

The word ‘‘ attest” in S. 59 Transfer of Property Act means the witnessing 
of the actual execution of a document and not as in 8. 50 of the Succession Act 
the attestation of an acknowledgment of execution merely. 

A court trying a civil case is competent to framea necessary issue after the 
close of the arguments in the case. 

S. 149 of Act XIV of 1882 empowers the court to amend the issues or frame 
additional issues and make all such amendments or additional issues as may be 
necessary for determining the controversy -between the parties ; and even apart ' 
from the express provision in the Code, every court frying civil causes has 
inherent jurisdiction to take cognisance of questions which cut at the foot of 
the subject matter of controversy between the parties. 

Shamu Pattar v. Abdul Kadir Ravuthan. 321 


(3) — 83s. 60, '61—Partial redemption when allowed?— Consolidation 
of mortgages—Essentials. 
A mortgage is one and indivisible and the general rule is that there can be 


no partial, redemption except in cases twhere the mortgagee, or, if there are 
more mortgagees than one, all such mortgagees have acquired in whole or in 


part the shave of a mortgagor. 

To allow a claim of consolidation of two mortgages itis necessary both 
under the Transfer of Property Act and otherwise that both should become 
united in title and come into the same hand. 


Pledge v. White (1896) A. C. 187. Riley v. Hall 79 L. T. 244 referred to. 





Velayudan Chetty v, Alangaram Chetty. 475 
(4) — S. 76 Cl. 1—Morigagor and mortgagee—Accownts—Mesne 

profits, mortgagee’s liability to account for, after date of tender. 

The provisions of S. 76 Cl. 1 making the mortgegee‘in possession liable to 
account for mesne profits afer date of tender cannot be extended to cases where 
the mortgagor claims to split up the mortgage in consequence of the mortgages 
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having become the owner of a portion of the equity of redemption or to a case 
where there are disputes between the parties as to the extent of the subsisting 
interest of the mortgagor in the equity of redemption so as to compel the mort- 
gagee to take upon himself the-task of deciding such disputes rightly for himelf, 
at the risk of losing the interest on money due to him and becoming accountable 


for mesne pro fits. ‘ 


Venkatarama Aiyar v, Rangasami Aiyangar 


(5) ————S. 91—Redemption by part owner of equity of aati, 
af entitled to redeem against the will of ths mortgagee and other sharer. 


The owner of a definite share of the equity of redemption cannot as a matter 
of right insist on redeeming the whole of the equity of redemption against the 
. will of the other owners in the equity of redemption, and that of the mortgagee. 
Kondarakayil Mamu v. Kuttu I. L. R. 6 M. 61. Thachi Chettiar y. Rama- 
natha I. L. R. 20 M. 295 at 298 commented on by Sundara Aiyar J, 
Huthasanan -Numbudri v. Parameshwaran Numbudri I. L. R. 22 M. 209. 
Krishnayya v. Muthukumarasami Pillai 1. L. R. 29 M. 317 at 229. diss. by 
Sadasiva Aiyar J. 


Per Sadasiva Aiyar J :—Obiter :—A mortgagee can release his lien on any 
portion of the mortgaged property or sue for the sale of any other portion of the 
mortgaged property though such release or abstention would not affect the rights 
or liabilities as between themselves of the owners of the different portions of the 
equity of redemption, 


Rathun Mudali v, Perumal Reddy... ae i v 


Trust Act Ss. 15, 20, 23—Investment in unauthorized securities— 
Liability of trustee—Interest. 


A trustee is-bound to comply with the provisions of S, 20 in the investment 
of trust money ; and he is guilty of a breach of trust if he invests it otherwise 
than in accordance with the provisions of the section however well intentioned 
and honestly he might have acted. The measure of prudence required of a 
trustee by S. 15. must be regulated by any specific provisions applicable to special 
matters found in the other sections of the Act. Cl. 2 of S. 15 must be applied in 
conjunction with the other sections of the Act which regulate the cases in the 
Measure of prudence required in particular cases. 

Courts in India have not the power like the English Courts to relieve the 
trustee from the consequences of a breach of duty in the matter. 


The trustee is liable to pay interest due on money lost owing to investment 
in an unauthorized manner: and ‘‘ failure to invest trust money” in cl. e of S. 
93 includes ‘‘sFailure to invest in an authorized manner.” Even otherwise, 
interest is awardable as damages on the trust money lost by reason of invest- 
ment in an unauthorized mamer. 


Money due to a minor is money that cannot be applied immediately or at an 
early date within the meaning of S. 20. 

Tirupatirayudu Naidu v. Lakshmi Narasamma .. : 
——S. 27—Application to religious trust—Contribution—Usurpation of 


powers of trustee by Temple Committe Lnhgatnon, conducted by Com- 
mittee Members—Contriblition for costs. 


Pace 


588 


576 


599 


The principles embodied in S. 27 of the Trust Act are ' applicable to all kinds ` 


of trusts. 


47 


Trust Act—(Conid.) 


If Committee Members usurp the powers of a temple trustee, the usurpation 
cannot prevent the trustee from claiming and taking back his powers at any time ; 
and the usurping committee members and the lawful manager are both liable as 
trustees of the Devastanam for all acts of breach of trust. The usurping 
Committee Members are trustees deson tort and as such are liable for the trust 
monies to the cestui qe trust for the trust monies in respect of which they 
committed breach of trust. ; 


Where five committee members usurp the functions of the trustee of a temple 
under their supervision and all conducted a litigation in the name of three of 
them only the costs of which they were directed to pay out of their private funds, 


Held, that all the five were liable to contribute though three alone were 
nominally on the record. 


Powers of committes members dwelt on. 


Ramanathan Chettiar v. Swaminatha diyar, 


Well—Joint or part ownership in—Pleader’s acquiescence in erroneous 
view of law by court, not binding on party—Evidence Act S, 13—Deeds 
evidencing transaction relating to suit property, evidentiary value of. 


There may be ownership ina well iu different persons though it might 
stand on property belonging to one of them only. 


A pleader’s acquiescence in an erroneous view of the law by the Court that 
there can be no part ownership in a well is not binding on the party. 


Transactions by a party, dealing with the property to which he lays a claim 
ave important evidence of his title; and sometimes, they constitute the only 
evidence of title available. 


Rama Iyengar v, Mannar Iyen oe os Le se 


Will—Construction—Vesting of legacies—Decree, form of—Suit by legatces 
for interest dus. 


A will ran as follows.— 


« After my death, minor N. aged 3 years and V., aged I year . 

these two after the two above mentioned minors have become saliats shall take i in 
equal portions the principal Rs. 1000 and the balance of interest paid towards the 
documents as long as I live. If one of them die while the other is a minor, the 
other who survives shall take, after the said minors have become majors without 
any objection the principal and interest that may be due after my death as above 
mentioned. Nobody has right to demand the said amounts either at the time 
of minority of the said minors or at the time when one has become majos.” 


As I have given up by means of this will the said amounts to betaken by the 
two minors after they have become majors at their pleasure, as mentioned peal 
the said Muthusami Aiyar, the father of the said minors A 
has no right after my death either to the said amount or to its interest. i 


Held on the construction of the will that property vested in the minors eyen 
before majority, but that they were only not entitled to reczive it; and that conse- 
quently, in a suit for recovery of interest and rent due on fhe land referred to in 
the will, that the plaintiffs—legatees would have a decree for the amount sued 
for, but the amouñt realize® would be kept in court deposit until the second plain- 
tiff attained majority and that the plaintif might apply to the court for the in- 


PAGE. 


278 


327 


48 


Will—(Contd.) | EA PAGE. 
vestment of the money in Government Pronotes. Gordhandas v. Bai Rameooer: Š 
Bai, I. L. R. 25 B. 449. distinguished 


Narayana Aiyar v. Anai Aiyar .. se ʻi dtd .. 649 





Proof—Sound disposing mind. 


If a testator has given instructions to another to make a will did that “other 
prepares it in aecordance with those {ustructions, all that is necessary to make it ` 
a good will, if executed by the testator is that he should be able to think thus 
far ‘I gave X . . . , instructions to prepare a will making a ‘certain dis- 
position of my property. I have no doubt he has given effect to my intention and 

T accept the document put before me as carring it out.” 


Paker v. Filgate L. R. 8 P. D. 171, Perera v. Perera (1901) A. ©. 354, 
followed. 


Venkata Raghavalu Reddiar v. Baggiammal zs ae Od 


Che (Madras Law Journal ‘Reports. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL.. 
[On Appeal drom the High Court of Judicature ior the North- 
i Western Provinces, Allahabad.] 


Present :—Lord Macnaghten, Lord Robson, Sir John Edge 
and Mr. Ameer Ali. 


Thakurain Lekhraj Kunwar ... ; Ga Appellant.* 
v. 
Thakur Harpal Singh and others «à Respondents. 


Hindu Law—Impartible Estate—Succession—Compromise between last 
owner and reversioner—Construction. 


The owner of an impartible estate for the time being can make a wall and 
put an end tothe impartibility of the estate. 


But where after the last holder’s death, a will was set up by the widow and. 
a suit was instituted by the reversioner contesting the genuineness of the will 
and an agreement was entered into by the parties which provided inter alia that 
the widow was to have an interest for her life in the estate subject to ‘certain 
.conditions and that the reversioner or his successor should be the absolute 
owner of the estate and should occupy the gaddi andthe will was subsequently 
admitted to probate in a suit by the reversioner’s widow claiming proprietary 
possession of the estate against her husband’s distant cousin in the male line 
and certain other members of his family:— 


Held that the rights of the other parties to the suit depended upon the 
construction of the compromise and not upon the wfll and that the impartible 
character of the estate was not changed by the terms of the compromise. 

Appeal from a judgment and decree of the High Court at 
Allahabad (May 29, 1908) reversing a judgment and decree of the 
District Judge of Jaunpur (February 2+, 1906.) 

Sir Erle Richards, K. C. and Mr. B. Dube for appellant. 

Mr. L. De Gruyther, K. C. and Mr. Ross for respondent. 

Their Lordships’ judgment was delivered by 

Sir John Edge :—This is an appeal by Thakurain Lekhraj 
Kunwar (the plaintiff) from the decree of the High Court of Judi- 
cature for the North-Western Provinces of India, dated the 29th 
of May 1908, which set aside the decree in the plaintiff's favour 
of the District Judge of Jaunpur, and dismissed the plaintiff's suit 
and certain objections which had been filed by her. 

In the suit in which the decree now under appeal was made 
the plaintiff, who was the widow of Sheopal Singh, claimed 
proprietary possessiog of the riasat of Singra Man in the District 





22nd November 1911. 
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of Jaunpur, and mesne profits. The defendants to the suit, who are 
respondents to this appeal, are Thakur Harpal Singh, a distant 
cousin in the male line of Sheopal Singh, Shamsher Bahadur Singh, 
a younger brother of the father of Thakur Harpal Singh, Raghuraj 
Bahadur Singh, and Rampal Singh, minors, sons of Shamsher 
Bahadur Singh, and Thakurain Janki Kunware the widow of 
Rudarpal Singh, who was a brother of Sheopal Singh and had 
died without male - issue. The last common ancestor of Sheopal 
Singh and Thakur Harpal Singh was Dammar Singh. 


` The District Judge of Jaunpur gave the plaintiff. Thakurain 
Lekhraj Kunwar a decree for possession as an Hindu widow, and 
decreed mesne profits. ‚From that decree the defendants, Thakur 
Harpal Singh and Shamsher Bahadur Singh, on his own. behalf 
and as guardian of his sons Raghuraj Bahadur Singh and Rampal 
Singh appealed to the High Court, and in that appeal the plaintiff 
filed objections to the decree of the ‘District Judge, claiming that 
he was entitled to a decree for possession of the Singra Man Estate 
as an absolute awner and not, merely for the estate of a Hindu 
widow. The defendant Thakurain Janki Kunwar did not defend 


the suit; she claimed no interest. 
4 


The question upon which this appeal depends is a short one. 
The estate of Singra Man descended in the male line from Dammar 
Singh as an impartible estate to one Randhir Singh, who died with- 
out male issue in January 1895. In the family to which Randhir 
Singh, Sheopal Singh, and Thakur Harpal Singh belonged the rule 
of primogeniture applied so far as this estate of Singra Man was 
concerned. The pedigree of the family will be found in the judg- 
ment of the High Court; it is sufficient now to say that Sheopal 
Singh, who was the plaintiffs husband, was the son of Jagurnath 
Singh, a younger brother of Randhir Singh, and that on the death 
of Sheopal Singh without a son in July 1899, the defendant Thakur 
Harpal Singh was subject to the life interest of Thakurain Sonas 
Kunwar under a compromise, the next member of the family who 
was entitled to the possession of Singra Man, if the estate was then 
impartible. The question as to whether the estate had ceased to be 
impartible or had continued to be.and was impartible on the death 
of Sheopal Singh depends upon the construction of an agreement 
of compromise of the 25th of April 1896, to which Sheopal Singh 
and Thakurain Sonas Kunwar, who was the junior widow of 
Randhir Singh, were the parties. 


Randhir Singh, who was then 7+ years af age, and in posses- 
sion of the impartible estate of Singra Man, madea will on the 
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15th December 1894, by which he left his entire estate and every 
kind of movable and immovable property of which he was then in 
possession to Thakurain Sonas Kunwar, his junior wife. It is ad- 
mitted that if Randhir Singh was then of testamentary capacity he 
had power as the owner in possession of the impartible estate of 
Singra Man to tmake that Will; and by it to put an end to the 
impartibility of the estate, and to exclude his nephew Sheopal Singh 
from the succession, which was the effect of the Will as it was exe- 
cuted. After the death Randhir Singh his widow Thakurain-Sonas 
Kunwar applied for grant to her of probate of Will. Sheopal-Singh 
. and others filed objections to probate being granted; thereupon in 
March 1896 Sheopal Singh brought’a suit in the Court’ of the 
Subordinate Judge of Jaunpur against Thakurain Sonas Kun- 
war and Thakurain Shankar Kunwar, the senior widow of 
Randhir Singh, a pro forma defendant, and ‘Babu Soridat 
also a pro forma defendant, in which Sheopal Singh alleged that 
when Randhir Singh was serioysly ill and on th point of death, 
and quite incapable of entering into any contract or of understand- 
ing any transaction, the well-wishers of Sonas Kunwar and Shankar 
Kunwar, having collected together, caused the Will to be executed. 
Sheopal Singh further alleged in that suit that according to the old 
custom and nature of the property, and also on the strength of right 
of survivorship the right to occupy the gaddi, and, to enter into 


possession of the entire estate devolved upon him on the death of. 


Randhir Singh, and he prayed for a declaration that the Will of the 
15th of December 1894 was null and void as against him and the 
estate, and for a decree dispossessing Thakurain Sonas Kunwar 
and Thakurain Shankar Kunwar, and awarding absolute possession 
to him, Sheopal Singh, over the entire estate of Singra Man, 
together with imalaks, movable and immovable property appertain- 
ing to the said estate. Í 


On the 25th of April 1896 Sheopal Singh and Thakurain 
Sonas Kunwar entered into an agreément of compromise which was 
` executed by them and was in the form of a petition to the Court of 
the Subordinate Judge of Jaunpur in the suit which had been 
brought by ’Sheopal Singh against Sonas Kunwar, Shankar K unwar, 


and Babu Soridat. That.petition was presented to the Court of the’ 


Subordinate Judge, and on the 27th of April 1896, the Subordinate 
"Judge made a decree in the suit in accordance with -the petition 
giving possession of the estate to Sonas Kunwar for her life subject 
to the terms of the cgmpromise :— 


The petition of compromise was as follows :— 
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“1, The name of Musammat Thakurain Sonas Kunwar. will 
“continue to be recorded in the revenue papers in the same way:‘in 
“ which it stands recorded, and she will remain in possession. during 
“her life time of all the movable and immovable properties; of 
“ which Randhir Singh was in possession, exercising the powers of 
« saddinasties (occuption of gaddi) without the power to transfer 
“or change the estate in any way. 

“2, I, Thakur Sheopal Singh, will take the sum of Rs. 12,000 a 
“year at the rate of Rs. 1,000 per month from Musammat Thakurain 
“ SonasKunwar for all my expenses, and I, Musammat Thakurairi 
“Sonas Kunwar, will pay thesame. I, Thakur Sheopal Singh,- will . 
‘ not interfere with the estate in any way in the lifetime of Musammat 
“Sonas Kunwar. After the death of Musammat Thakurain Sonas 
“ Kunwar, I, Thukur Sheopal Singh, or any representative of mine 
“who may be living at the time, will be absolute owner of all thè 

movable and immovable properties possessed by Rai Randhir 
“ Singh, and will occupy the gaddi. In case of non-payment of the 
“ fixed annual allowance, I, Shakur Sheopal Singh, will have power 
“ to recover the same by instituting a suit and attaching the profits 
“ and movable property belonging to Thakurain Sonas: Kunwar.’ 


<3, If I, Thakur Sheopal Singh, have to go to any member 
“of the brotherhood, or any rais on the occasion of any 
“ceremony or otherwise, I will have authority to take as. múch, 
s equipage belonging to,the estate as I require, and when I go out 
“ for recreations, etc., I ‘will take any conveyance I like for my use. 
“ Thakurain Sonas Kunwar will have no power to forbid me. 

“4, If, on any particular occasion, any indispensable necessity 
« arise in the estate, and it be necessary to take a loan, we, Thakur 
“ Sheopal Singh and Musammat Thakurain Sonas Kunwar will, in 
“ concurrence with each other, borrow five or ten thousand rupees, 
“ and repay the same gradually from the profits of the estate. 

5. I, Thakurain Sonas Kunwar, also accept all the aforesaid 
“conditions. It is therefore prayed that the case may be struck 
“ off as a contested one- on the basis of this compromise, and the 
‘costs incurred by the parties be charged against themselves. This 
“compromise may be embodied in the decree. Musammat 
“ Thakurain Shankar Kurnwar and Sridat, pro froma defendants, 
“have been exempted.” e 

Sheopal Singh died on the 27th ší July 1899 without issue 
male; and without havihg made any disposition by Will or other- 
wise of his interrest in the Singra Man Estase. ` Thakurain Sonas 
Kunwar, who had been in possession of the estate-under the com- 
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promise of the 25th April 1896, died on the 20th of June 1904, and 
thereupon Thakurain Lekhraj Kunwar and Thakur Harpal Singh 
respectively claimed possession of the estate. On the 6th of July 
1904:the Collector of Jaunpur ordered mutation of names in favour 
of Thakur- Harpal Singh ;. from that order Thakurain Lekhraj 
‘Kunwar appealed to the Commissioner of Benares, who on the 2nd 
of September 1904 dismissed the appeal. 

The District Judge of Jaunpur in his judgment in this suit held 
that the estate had descended to Thakurain Sonas Kunwar under 
the will of Randhir Singh by an entirely new title and had thereby 
` lost its character of impartibility, and was no longer subject to the 
special custom of descent. The District Judge further held that 
the estate which Sheopal Singh would have taken had he survived 
Thakurain Sonas Kunwar would be self-acquired by Sheopal Singh 
as arising out of the contract of compromise with Thakurain Sonas 
Kunwar. As the learned Judges in the High Court rightly observed, 
the District Judge went behind the compromise and held that the 
Will was a valid will binding on Sheopal Singh, and determined 
what in his opinion were the rights of the parties before the compro- 
mise, the very thing the avoidance of which led to the compromise, 
The learned Judges in the appeal in the High Court held that the 
rights of the parties to this suit depended upon construction of the 
compromise, but not upon the will of Randhir Singh, With that 
Conclusion their Lordships in this appeal agree. They also held 
that :— ` : 

: “ Upon the language of the compromise it is not possible to 
“hold that the character of the estate, as it had been handed down 
“from father.to son for generations -was changed. As an im- 
“partible estate Sheopal Singh laid claim to it, and the compromise 
“‘ provided that as an impartible estate it should devolve upon him.” 

. And they accordingly dismissed the suit. 

Their Lordships consider that the High Court put the ody 
possible construction upon the agreement of compromise. Sheopal 
Singh never admitted the validity of the Will as againste him, and 
never admitted that Thakurain Sonas Kunwar had obtained any 
title.under the Will. It is obvious from the terms of the compromise 
that Sheopal Singh consistently maintained that the Will was in- 
valid, and consequently that Thakurain Sonas Kunwar had taken 
no title under it, and that the estate as an impartible estate had 
yested in him on the death of Randhir Singh. By the compromise 
Sheopal Singh, reserving to himself an incdme of Rs. 10,000 a year 
cout of the estate, gawe to. Thakurain Sonas Kunwar a bare interest 
for her-life in his impartible estate. Sheopal Singh in the agreement 
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of compromise carefully provided that on the death of Thakurain 
Sonas Kunwar, he or his successor should be the absolute owner of 
the estate and should occupy the gaddi, that on. the occasion of 
any ceremony, or when he should go out for recreation, he should 
have the right to take as much equipage and any conveyance belong- 
ing to the estate for his use as he should require, and . that 
Thakurain Sonas Kunwar should have no power to forbid 
him ; and that should it be indispensably necessary to raise any money 
on the estate by way of loan he and Thakurain Sonas Kunwar 
should in concurrence with each other borrow Rs. 5,000 or Rs. 10,000 
and repay the same gradually from the profits of the estate. . Under 
the compromise Thakurain Sonas Kunwar had no power to incumber 
the estate for any -purpose except in conjunction with Sheoraj Singh. 
The terms to which their Lordships have referred are consistent 
only with the construction placed upon the compromise by the High 
Court, and there are no terms in the compromise which suggest any 
other construction. To these terms Thakurain Sonas Kunwar 
submitted. It may be mentioned that the Subordinate Judge of 
Jaunpur before making his decree of the 27th of April 1896, took 
the precaution of ascertaining that Thakurain Sonas Kunwar under- 
stood the terms of the compromise. The High Court rightly 
dismissed the suit of Thakurain Lekhraj Kunwar. | 

The fact that after the compromise the will of Randhir Singh 
was admitted to probate did not affect the rights of Sheoraj Singh, 

Their: Lordships will humbly advise His Majesty that the judg- 
ment and decree appealed against should be affirmed and the 
appeal dismissed with costs. 

Solicitors :—Messrs.T.C.Summerhays and Son for appellant 


Solicitors :—Wessrs. Barrow, Rogers and Nevill for respondents. 


IN THE JUDICIAL COMMITTEE: OF THE PRIVY 
COUNCIL. 
[On Appeal from the Court of the Judicial Commissioner of Oudh$ 
Present :—Lord Macnaghten, Lord Robson, Sir John Edgė 
and Mr. Ameer Ali. ; 
Mata Din ... wae 216 Appellant.* 


v. 
Sheik Ahmad Ali bee .. » Respondent, ` 


Mahomedan Unw—Guardianship—Powers and liability of defacto guard- 


> gan—Limitation Act Ari. 44—Applicability to sales by defacto or unautho- 


‘rized guardian—Art. 44 has no application to the sale by an unauthorized 


person acting as guardian—Limitation Act Art. 144%-Sale by unauthorized 
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guardian to mortgagee—Suit by minor for redemption within twelve years 
after-period allowed in mortgage deed, 


According to Mahomedan Law in the absênce of duly appointed testament- 


ary guardians in the case of a minor to whom property is given by another the 
care of the minor’s property would devolve first on the minor’s father and exe- 
cutor, next on the paternal grandfather and his executor, and failing these the 
right of nomination of a guardian would “rest in the ruling power and its 
administration.” S 


A defacto guardian, if nota dejure one, may assume important responsi- 
bilities in relation to the minor’s property, but cannot thereby clothe himself 
with legal power to sell it. 


A person mortgaged his property in 1885 to the defendant with possession 
for a term of ten years. The mortgagor died in 1887 leaving a will by which he 
bequeathed his entire estate to his five grandsons of whom plaintif was one, 
In 1889 the three elder grandsons, acting in their own behalf and on behalf of 
the plaintiff,‘a minor, sold the property to the mortgagee. The plaintiff attained 
his majority in 1892 or 1893 and brought a redemption suit in 1905: 


Held that the possession of the mortgagee did not become adverse to the 
plaintiff until the expiry of ten years from the date of the mortgage i.c., 1895 
and that the suit was within time. 


Appeal against a judgment and decree of the Court of the 
Judicial Commissioner of Oudh (August 7, 1907) varying a decree 
of the Court of the District Judge of Lucknow (March 9, 1907), 
which affirmed a decree of the Court of the Subordinate Judge of 
Lucknow (May 28, 1906.) 

Mr. K. Brown and A. P. Sen for appellant. 

Mr. L. De Gruyther, K. C. and B. Dube for respondent. 

Their Lordships’ judgment was delivered by 

Lord Robson :—In the case the appellant has been unsuccess- 
ful, first, before the Subordinate Judge at Lucknow, next before 
the District Judge of Lucknow, and lastly before the Court of the 
Judicial Commissioner of Oudh. The Court of the Judicial Com- 
missioner granted a certificate for an appeal to their Lordships’ 
Board on the ground that the case raised a question of law as to 
whether the transfer of a Muhammadan minor’s property by a 
person who was not his natual guardian should be upheld, if made 
to discharge a debt payable by the minor. 

The facts of the case are these :— 

Sheikh Ahmad Ali, the respondent, was the grandson of Amir 
Haider, who, in his lifetime, was possessed of two villages, Kabirpur 
and Karora. Amir Haider mortgaged a 15 annas share in Kabir- 
par to the defendant (appellant) on the 2nd December 1885, and 
on the 7th August 1886 he executed anothes mortgage in favour of 
the same creditor of a 4 annas share in Karora. The mortgages 
provided that the. mortgagee should take, (and he duly took), jmme- 
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diate possession of the mortgaged property for the purpose. of, 
realising the agreed interests out of the annual profits, making over 


-the surplus, if any, to the mortgagor. The terms of the said mort- 


gages were for ten and seven years respectively. 


Amir Haider died on the 12th August 1887, leaving a Will, 
dated the 7th December 1886, by which he bequéathed his entire 
estate to his four grandsons equally. The plaintiff was about 12 
years old when his grandfather died. Afterwards, on the 15th June 
1889, the three elder grandsons, on their own behalf, and one of 
them, Ashraf Husain, purporting to act also-as the guardian of the 
plaintiff, sold the village at Kabirpur to the appellant in considera- 
tion of the discharge by him of the debts secured thereon and on 
Karora, together with certain other smaller sums, making up a total 
of Rs. 18,500. The effect of this sale, if held good, was that the 
plaintiff lost his interest altogether in the village of Kabirpur, which 
was the larger and more important property, while the smaller 
village Karora was thenceforth free of the mortgage. 


The plaintiff on attaining his majority in 1892 or 1893 made 
no attempt to impeach this transaction, though he knew of it, but 
in September 1905 he tendered to the defendant the amount’ of 
mortgage money necessary to redeem his share of the mortgage pro- 
perty and on the defendant refusing to accept it, he brought this 
action for redemption. 


He contends that the sale deed of the 15th June 1889 i is void; 
as against him, on the ground that his brothers had no authority 
under the grandfather’s will to act as executors or to sell his share, 
and that Ashraf Husain who purported to represent him in that 
transaction as his guardian was not entitled so to act. The appel- 
lant contends that the four grandsons were entitled to act as execu- 
tors under Amir Haider’s will, but their Lordships agree with the 
Courts Ji in finding that there i is nothing in the Will justifying 
that view, 


“The testator left the whole of his property (with certain un- 
important exceptions), to his four grandsons in equal shares, and 
subject to equal obligations in respect of his debts and expenses, 
but he did not expressly appoint any executors of his will or guar- 
dians of his minor grandchildren. It was argued that an express 
appointment was not necessary if the testator had clearly shown by 


- his Will an intention to entrust its administration to particular indi- 


viduals, but on a fair construction of this Will go such intention can 
be gathered from it. He left his property to his grandsons so that 
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-each’share thereof vested at once in the devisee, subject to the obli- 
gations attaching thereto, and there appears to be no necessity for 
any act of an executor to complete the operation of the Will. No 
doubt the testator contemplated a partition by the grandsons them- 
selves of the property devised to them, and in that case it would be 
necessary for h$ grandson, if still an infant, to have a guardian, 
but there is nothing whatever to show that he intended all or any 
one of the brothers to act in that capacity. So far as his intention 
is concerned, it may well have been that if, and when, the necessity 
for a guardian arose the selection should be made by the Court. 


“The family were Muhammadans and were governed by the 
Muhammadan law relating to guardianship. According to that 
law, in the absence of duly appointed testamentary guardians the 
case of Ahmad Ali’s property would devolve first on the father and 
his executor, next on the paternal grandfather and his executor, and 
failing these, the right of nomination of a guardian would “rest in the 

- ruling power and its administration.” (Macanaghten’s “ Principles 
of Mahomedan Law” 5th Ed. page 304.) The brothers had, there- 
fore, no right whatever to act except under the authority of an 

appointment by the Court. Both they and the appellant seem to have 

had that fact in their minds when they executed the deed of thel 5th 

June 1889 effecting the sale of Ahmad Ali’s share in the land, for 
they stipulated that if Ahmad Ali at any time brought a claim on 
the ground of minority, and any dispute thereby arose in respect of 
Mata-Din’s possession, the three elder brothers should be answer- 
able for the same together with costs. 


“` It is urged on behalf of the appellant that the elder brothers 
were de facto guardians of the „respondent, and, as such were 
entitled to sell his property, provided that the sale was in order to 
pay his debts and was therefore: necessary in his interest. It is 
difficult to see how the situation of an unauthorised guardian is 
bettered by. describing him as a de facto guardian. He may by his 
de facto guardiaship.assume important responsibilities in relation 
to the minor’s property, but he cannot thereby clothe himself with 
legal power to sell it. : l 


There has been much argument in this case in the Courts 
below, and before their Lordsips, as to whether, according to 
Muhammadan law, a sale by a de facto guardian, if made of 
necessity, or for the payment of an ancestral debt affecting the 
minor’s property, and if beneficial to the minor, is altogether void 
or'merely voidable. dt is not necessary: to decide that question in 
this case. To begin with, the appellant has not succeedéd in 
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showing that the disputed sale of 1889, although made for thé pay- 
ment of an ancestral debt, was made of necessity, or was beneficial 
to the minor. On the contrary, the Courts below have all found on 
the evidence . that it was unnecessary and cannot be said. to-have 
been beneficial so far as Ahmad Ali was concerned. 


It is next found as a fact, (and their kadhos see no suffi- 
cient reason to find otherwise), that the plaintiff on coming of age 
never acquiesced in the transaction which he now seeks to impeach, 
and that there was nothing in his conduct on which the defendant’s 
plea of estoppel could be justified against him. Unless, therefore, 
the plaintiff's remedy is barred by the Indian Limitation’ Act’ XV 
of 1877, he is now entitled to the relief prayed for, as modified by 
the judgment of the Court of the Judicial Commissioner. 


As to the plea of limitation, the appellant (defendant) placed 
reliance on Articles 44 and 144 of the Indian Limitation Act, 1877. 


Article 44 prescribes a period of 3 years within which a ward 
who has attained majority may set aside a sale made by his guardian 
the time running from the date of the ward’s majority. This pro- 
vision has no application to the present case for the sale here was 
effected not by a guardian but by a wholly unauthorised person. - 


Article 144 deals with immovable property not otherwise speci- 
ally provided for by the Act and prescribes a period of 12 years 
from the time when the possession of the defendant becomes-adverse 
to the plaintiff. In this case, the appeliant was entitled under his 
mortgage to full possession of Kabirpur and receipts of its rents and 
profits for 10 years from the 2nd December 1885. The respondent 
came of age on somè date in 1892 or 1893, He was then certainly 
entitled to treat, (and by his subsequent tender of the mortgage 
money it is shown that -he has in fact treated), the mortgage as 
subsisting, so far as he was concerned. Under these circumstances, 
the possession by Mata Din of Kabirpur did not become adverse ‘to 
the resportdent until the 2nd December 1895, and as this action was 
begun in 1905 it was well within the period of limitation. 


Their Lordships will, therefore, hu:nbly advise His ‘Majesty 
that this appeal should be dismissed with costs. 


Solicitors :—Messrs. T. L. Wilson & Co., for iii 


Solicitors :—Messrs. Barrow, Rogers and N evill for spas 
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EN THE JUDICAIL COMMITTEE OF THE PRIVY 
COUNCIL. 
ies Ad from the High Court of Judicature for the North- 
“Western Provinces, Allahabad. } 
Present : :—Lord Shaw, Lord Robson, Sir John Edge and 
Mr. Ameer Ali. 
Musammat Parbati ... ish wee .. Appellant.* 


be ste D 

, Saiyid Muhammad Muzaffar Ali Khan and others. Respondents. 
and 

` Saiyid a ea Muzaffar Ali Khan and others. Appellants. 


“Musitiiniat Parbati ... ike ete | ... Respondent. 
aye x 5 F Musammat 
Mahomedan Law—Shia Law—Widow’s right in husband’s property— Parbati 
Widow who had not borne an issue surviving the h usband—Limitation—A dverse 
possession—Purchase of property in private sale by a mortgagec’s separated v 
het Muhammad 
heirs. 
Muzaffar 
Under the Shia Law, a widow who had not borne to her deceased husband Ali Khan. 


a child who survived him takes no interest in the immovable property of the 
husband and her right to dower does not confer upon her a saleable interest in 
“the estate. 


< Held, that the purchase of a portion of the mortgaged property by the. 
mortgagee’s separated heirs from a person who had no title to convey -and 
enjoyment thereon for over the statutory period conferred a title by aaverse 
- possession on the purchaser, 


Consolidated appeals from a decree of the High Court at 
> Allahabad, dated June 13, 1907, in part affirming, and in part / 
: reversing, a decree of the Subordinate Judge of Saharanpur, dated 
. July 14th, 1904, which dismissed the suit. 
“Sir Robert Finlay, K. C. and B. Dube for defendants. 
| De Gruyther, K. C. and H. Cowell for plaintiffs. 
Their Lordship’s judgment was delivered by 


Sir John Edge:—These are consolidated appeals ve 
| decree of the High Court of Judicature for North-Western P 

, ces at Allahabad, dated the 13th June 1907, which partly aj med 
and partly reversed a decree of the Subordinate Judge of Sflaran- 
pur, dated the 14th July 1904; by which the suit had bên” dis- 
missed. 

The suit was brought on the Ist September 1903 fo obtain 
proprietary possession of 13 biswas, 6 biswansis, 3 tavansis, 64 
,kachwansis and a fraction of the 20 biswas of M/#@ Lohari. 
“The plaintiff's case briefly was that one, Mehdi Ali, yYS° represen- 
tatives in title they alleged themselves to be had in /6 mortgaged 


* 2ist February 1912. 
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the shares in Mauza Lohari, possession of which they claimed, to 
Sita Ram and his son Sheo Lal, that the mortgage debt had been 
discharged by the usufruct; and that the defendants were the 
representatives of the mortgagees and still held possession under no 
other title; and the plaintiffs claimed a decree for proprietary 
possession and for mesne profits. The case of the defendants 
was that they held possession not under the mortgage of 1846, but 
under a private sale of the 27 May 1853, of 10 biswas of Mauza 
Lohari and under an auction sale of the 20th March 1854, of the 
remaining 10 biswas of Mauza Lohari, which sales they alleged 
were made in order to discharge debts which had been contracted 
by Mehdi Ali. In effect the defendants’ case was that by-reason of 
the’sales of 1853 and 1854 the equity of redemption in the shares 
which were mortgaged in 1846 passed to those through whom, they 
claimed title. It was also contended on behalf of the defendants 
that they were not precluded from setting up a title by adverse 
possession by the fact that possession of the shares in suit had 
been originally obtained under the mortgage of 1846. 


The facts as found by the Board are briefly as follows:— 


On the 22nd July 1846 Mehdi Ali, who owned the whole 20 
biswas of Mauza Lohari, borrowed Rs. 4,000 from Sita Ram and 
his son Sheo Lal, and executed in their favour a mortgage for the 
term of two years of the shares which are the subject of this suit. 
The mortgage was usufructuary and the mortgagees were put in, 
possession under it. Incidentally it may be mentioned that the 
Subordinate Judge found as a fact that the mortgage debt had 
been discharged by the usufruct before 1863. If it were necessary 
in this appeal to decide that issue their Lordships would probably 
not be prepared to dissent from that finding of the Subordinate 

“udge. f 
Mehdi Ali, who was a Shia Muhammadan, died on the oth. 
Jatary 1852, and left surviving him two widows, Ashrafunnissa - 
and"Jmdae Begun: and certainly three daughters who had been 
born» him by Umda Begum. Through one of those daughters, 
Askarlwho subsequently married and left issue, the plaintiffs claim . 
title. lhas been contended, on behalf of the defendants that 
Mehdi X also left surviving him a daughter born to him by 
Ashrafuni, On behalf of the plaintiffs it has been contended 
that ‘Mehdy ‘Ali left surviving him no daughter by Ashrafunnisa, 
and that Ak funnisa was a childléss widow. In the view which 
their Lordsh, take of this case it is immaterial whether Mehdi 
Ali left or didot leave, a daughter surviving him by Ashrafunnisa. 
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It may, however, be mentioned that after Mehdi Ali’s death, for 
some reason which the evidence does not explain, 10 biswas of 
Mauza Lohari were treated as the share of Ashrafunnisa, and the 
remaining 10 biswas were treated as the share of Umda Begum and 
her three daughters. 


Mehdi Ali dled heavily in debt, and after his death in 1852 
suits to recover debts which were due by him were brought by his 
creditors against Ashrafunnisa, Umda Begum, and her three daugh- 
ters, as the ‘representatives of Mehdi Ali, and money decrees were 
obtained in those suits. One of those suits was brought by Sheo 
Lal on the 8th July 1852, on a bond payable on demand, to 
recover with interest Rs. 2,000 which Sheo Lal had lent to Mehdi 
Ali on the 29th May 1849. In that suit Sheo Lal obtained a decree 
for Rs. 2,786—5—6 principal and interest, against Ashrafunnisa, 
Umda Begum, and the three daughters of Umda Begum, all of 
whom were sued as the heirs of Mehdi Ali. Under that decree the 
20 biswas of Mauza Lohari were attached. On the 5th May 1853 
a sale proclamation was made fixing the 20th June 1853 as the date 
for the auction sale of the 20 biswas in execution of the money decree. 
On the 19th of May 1853, Sheo Lal, through his pleader, applied 
to the Court to remove the attachment in order to enable the 
defendants in that suit to pay the decree money by a private sale 
of the estate of Mehdi Ali deceased. On that application the 
Court removed the attachment. On the 27th May 1853 Sheik 
Husain, acting under a power of attorney, which had been executed 
for that purpose by Ashrafunnisa and had been duly registered, 
executed on her behalf a sale deed of 10 biswas of Mauza Lohari 
in favour of Baldeo Sahai, son of Sheo Lal, the consideration being 


Musammat. 
Parbati 
V 
Muhammad: 
Muzaffar 
Ali Khan. 


Rs. 7,500. In that sale deed it was stated that two-thirds of three / 
seels of the 20 biswas of Mauza Lohari had been from the 22nd of / 


January 1846 in the exclusive possession of Sita Ram and Sheo 
Lal under the mortgage for Rs. 4,000 of 1846 for Mehdi Ay 
to them and it was stated that Mehdi Ali had died, and had l t 
a considerable amount of debt unpaid, that Ashrafumisa “d 
remained the heir of half the estate of Mehdi Ali in lieu o'her 
dower debt ; and in order to satisfy the decrees held by, anglebts 
due, to Sheo Lal she made an absolute sale of the 10 bisw¢/Share 
to Baldeo Sahai. It was by the sale deed agreed that Rs. res of 
the purchase money should be left with Baldeo Sahai, an‘that he 
should have power to pay the Rs. 2,000 to the mortgag¢ and to 
redeem the subject of the sale. In the sale déed the 10 pwas were 
described as Ashrafunmisa’s share. After that sale thgL0 biswas 
were entered in the revenue papers as Baldeo Saps share by, 
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private sale. Baldeo Sahai obtained possession of the 10 biswas 
share and held possession of the share until he died in 1895, 
when the defendants as his representatives obtained possession. 


It has been contended on behalf of the plaintiffs, first, that 
Ashrafunnisa had no title to the 10 biswas share J gu Mauza Lohari 
and, consequently had no title which she was capable of passing 
by the sale deed, and secondly, that Baldeo Sahai was a member 
with his father Sheo Lal of a joint Hindu family, and that the 
family held possession as mortgagees and could not set up a claiin 
of adverse possession against the representatives in title of Mehdi 
Ali, the mortgagee of 1846. 


It has not been suggested that Ashrafunnisa had any interest 
in Mauza Lohari which she could sell other than such interest, if 
any, in the immovable property of Mehdi Ali as she obtained under 
the Shia law as his widow. Her right to dower did not confer upon 
her a saleable estate in Mauza Lohari. Ifshe had not borne to 
Mehdi Ali a daughter who survived him Ashrafunnisa as his 
widow took no title to any share in Mauza Lohari. If on the other 
hand, as the defendants have contended, Ashrafunnisa had borne 
to Mehdi Alia daughter who survived him for a few months, Ashra- 
funnisa’s share as his widow, and the share of his daughter which 
on that contention came to her on the daughter’s death, did not 
together amount to a 10 biswas share in the Mauza, If Ashrafun- 
nisa had any other title in 1853 to the 10 biswas share which she 
purported to sell to Baldeo Sahai, it is not. been shown what it. was 
or how she had obtained it. Butit is not necessary to consider 
what title, if any, Ashrafunnisa had to the 10 biswas share, as by 
the sale deed of the 27th May 1853 Ashrafunnisa sold to Baldeo 
Sahai such interest, if any as she had in the 10 biswas of Mauza 
Lohari, and Baldeo Sahai got possession of the 10 biswas and in 
course of time obtained a title by adverse possession.to the whole 

0 biswas or any portion of that share which Ashrafunnisa may not 
Here been empowered to sell to him, and that title became in- 
de.asable unless he or the defendants who claim under him were 
pre uded from setting up a title of adverse possession. 


“he High Court found as a fact that Baldeo Sahai was in 
1846, ind continued to be a member of the joint Hindu family of 
which ‘h 8 father Sheo Lal had been a member, and on that finding 
of fact’ \cided that Baldeo Sahai’s possession and the possession 
of the dåpdants as hts representatives had always been that of 
mortgage: and consequently that Baldeo Sahai and those who 
ke und& him were precluded from setting up any title of 
\ 
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adverse possession to any portion of the share which was mort- 
gaged in 1846 to Sita Ram and Sheo Lal. The Lordships are 
unable to agree with the findings of fact of the High Court upon 
which that decision was based. At the date of the mortgage of 
1846 Baldeo Sahai was undoubtedly a member of the joint Hindu 
family, of whichtGita Ram and Sheo Lal were members and that 
family was governed by the law of the Benares School of the 
Mitakshara. Their Lordships, however, find on evidence, which 
they considered is unimpeachable, that in 1847 or 1848, owing to 
disputes in the family, Baldeo Sahai ceased to be joint in food 
and joint in business with Sheo Lal, but no partition of the family 
property was then made, and thence forward during their lives 
Baldeo Sahai and Sheo Lal had been separate in food and in 
business, Their Lordships also find that when Sheo Lal and 
Baldeo Sahai ceased to be joint in food and in business 
Baldeo Sahai received a present of a considerable sum of money 
from his grandmother, with which he carried on the business of a 
money-lender on his own account, and that out of ‘his separate self- 
acquired property he found the purchase money of Rs. 7,500 of 
the sale deed of the 27th of May 1853. The oral evidence showing 
a separation is in their Lordship’s opinion confirmed by the terms 
-of that deed. Ashrafunnisa purported to sell the 10 biswas to 
:Baldeo Sahai as a person who was not a mortgagee under the 
-mortgage of 1846. So far as the 10 biswas which Ashrafunnisa 
purported to sell to Baldeo Sahai on the 27th of May 1853, their 
: Lordships find that a title at least of adverse possession has been 
established and that the defendants are not precluded from setting 
- up that defence. Ng 


Their Lordships concur with the finding of the Subordinate 
‘Judge and the finding of the High Court that the remaining 10 
"biswas share in Mauza Lohari was sold to Sheo Lal on the 20th 
- of March 1854, at an auction sale held in execution of a decree for 
‘money which had been obtained by a creditor of Mehdi Ali, in a 
“suit bronght against Umda Begum and her three daughtes as the 
‘heirs and representatives of Mehdi Ali, and Sheo Lal obtained 
possession and held it until he died, when his interest passed to his 

son Baldeo Sahai as his heir. 


_ The plaintiffs failed to establish any title by way of redemp- 
“tion or otherwise to any interest in Mauza Lohari, and their suit 
was rightly dismissed by the Subordinate Judge. l 


u Their Lprdshipg will humbly advise His Majesty that the 
i appeal of the representatives in title of Baldeo ‘Sahai be allowed 
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with costs and the decree of the High Court be varied by dismiss- 
ing the appeal to that Court with costs, and that the appeal of 
Saiyid Muzaffar Ali Khan and other plaintiffs to His Majesty’ in 
Council be dismissed with costs. 
Barrow, Rogers and Nevill, Solicitors for defendants. 
Ranken Ford, Ford and Chester, Solicitors for plaintiffs. . 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
. COUNCIL, | 
[On Appeal from the Hight Court of Judicature at Madras.) 


Present :—Lord Shaw, Lord Robson, Sir John Edge and 
Mr. Ameer Ali. 


Vasudeva Mudaliar and others .., sa Apfellants,* 
v. ; 
Sadagopa Mudaliar sis ai ... Respondent. 


Limitation Act S. 31—" Suit pending.” Meaning of 

Where a mortgage suit for foreclosure or sale was remitted by the Privy 
Council to be disposed of for further procedure and enquiry by the Court in 
India and that enquiry had not been entered upon at the date of the passing of 
Act IX of 1908, held that the suit was pending within the meaning of S. 31, Cl. I 
of Act IX of 1908. 

Appeal by the defendants against the judgment and decree of 
the High Court of Judicature at Madras, dated the the 16th 
December 1908 and made in Appeal No. 164 of 1902 which was 
remitted to the said High Court by an order in Council, dated the. 
12th August 1907. l 

De Gruyther, K. C. and Kyffin for appellants. 

Sir Robert Finlay, K, C. and Kenworthy Brown for respondent, 

Their Lordships’ Judgment was delivered by 

Lord Shaw :—This is an appeal against the judgment of the 
High Court of Judicature at Madras, dated the 16th December 1908. 

On the 23rd September 1899 a suit was brought in the Court 
of the Syerdinate Judge of Negapatam, founding upon a certain 
mortgage of date the 22nd September 1883, and with the object of 
recovering the mortgage debt by sale of the mortgaged property. 

That Judge held that part of the claim was ‘of a nature to 
which, under Article 132 of the 2nd Schedule of the Indian Limita- 
tion Act of 1877, the twelve years’ rule of limitation would apply. 
The High Court, on appeal, held, on the other hand, that the article 
applicable was No. 147, the sixty years’ rule of limitation. ; 





*21st February 1912, 


kd 
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On appeal to this Board, the latter decision was reversed and 
the former restored. This occurred ọn the 22nd July 1907. The 
. order itself, by His Majesty in Council, was dated the 12th 
August 1907, 


It appears tpat th the question iş one upon which there has been 
much diversity Of opinion in India, and conflicting decisions in the 
High Courts of Madras, Bomsny, and Allahabad were referred to 
in this connection. 


In view of the argument presented in this appeadl, it is necessary 
to cite the exact terms of the former decision. They are these :— 


“ Their Lordships will humbly advise His Majesty that it should be declar- 
“ed that Article 132 is the Article which provides the rule of limitatioa appli- 
“cable to this case, and that the'case should be’ remitted to the High Court to be 
“ disposed of in accordance with this declaration.” 


A remit took place accordingly. 


The reason for a remit is obvious. While the defendant had 
pleaded the limitation, the plaintiff had alleged payments of interest 
and settling of accounts which avoided the limitation, and a remit 
was required for the purpose of having, inter alis enquiry and 
adjudication on these matters of fact. 


So standing the suit in the Court of Appeal, the Indian Limita- 
tion Act of the 7th August 1908, was-passed. Its 31st Section is in 
these terms :— f 


“Notwithstanding anything contained in this “Act or in the Indian Limi- 
“tation Act 1877, in the territories mentioned in the second schedule a sait for 
“foreclosure or a suit. for sale by -a.mortgagee may be instituted within twa 
“ years from the date of passing of this Act, or within sixty years from the 
“date when the money secured by the mortgage became due, waichever period 
“ expires first; and no such suit in the said territories instituted within the 
“said period of sixty years and pending at the date of passing of this Act, 
“either in a Court of First Instance or of Appeal, shall be dismissed on the 
“ground that a twelve years’ rule of limitation is applicable. 


“ (2) Where in the aforesaid territories the claim of a mortgagee for 
“ foreclosure or for sale has been wholly or in part dismissed or withdrawn after 
“ the twenty-second day of July 1907 and before the passing of thissyst, either 
“in a Court of First Instance or of appeal, on the ground the twelve years 
“rule of limitation applies to such claim, the case may be restored on an 
“application in writing to the Court by which the claim was dismissed or in 
“which it was withdrawn, provided the application is made within six months 
“from the date of the passing of this Act, and on such restoration the provisions 
“ of sub-section (1) shall apply.” 


The question in the. present appeal is simply,,and in a word, 
whether this supervenient legislation applies to this suit. That it 
was meant so" to apply is fairly obvious from the citation of the 
date the 22nd July 1997, which is in fact the date of delivery of the 

*3 
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previous judgment of this Board. Whéther it does in fact so'äpply 


‘depends, as was admitted by the learned Counsel for the Appellants, 


solely on whether the suit was or was not a suit pending at the 
passing of the Act. ee er 

Their Lordships do not entertain any doubt that it was. The 
former judgment-of the Board did not end the suif; did not finally 
determine it. It was remitted to the High Court of Madras for 
further procedure, and for enquiry upon allegations of fact’; and at 
the date of the,Statute that procedure was not concluded and the 
enquiry had not indeed been entered upon. The suit in fact. was 
neither adjugded upon nor even ready for judgment. Their Lordsdips 


1 


‘express their concurrence with the opinions of the learned. judges: 


of the High Court, and they will humbly advise His Majesty that 
the appeal should be dismissed with costs. Peer ae 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[On Appeal from the Allahabad High Court. | l 
Present :—Lord Shaw, Lord Robson, Sir John Edge and Mr. 


_Ameer Ali. 
Raja Balwant Singh... ws ning Appellant”. ; 
g 4 i WA 
Rao Maharaj Singh ... sts ... Respondent. | 


Hindu Law—Joint family—Mortgage by the elder of, two brothers as 
absolute owner and in his own behalf for discharging father’s, dcbts—Effect— 
Minority. : SEF 

A mortgage by the elder of two brothers, members of a Joint Hindu family, 
not in any respect as representing the younger brother of a joint Hindu 


“family, but in his assumed position as the absolute owner of the estate is void 


and of no efféct on the younger brother who, wasa minor at the time even 
though the mortgage was executed by the elder for the purpose of discharging 


` debts incurred by their father ; and the mortgage executed as it was by the elder 


only even though the younger was made a party thereto merely to make „known 
his consget and approval to the loan being taken must be regarded, as .a 


- mortgage deed to wnich the younger was not even an assenting party and. one 


which did not affect him or his interest in the estate. 2 f 


Consolidated appeals against the decree of the High Court 


‘for the North-West Provinces, Allahabad, dated 27th March 1906, 


which reversed (so far as it affected the respondents) the decree of 
the Subordinate Judge of Aligarh, dated 14th'April 1903. a 
Mr. De GruytheryK. C- and Mr. B. Dube for appellant. - , a 
Sir H. Erle Richards, K. C. and Mr. K.Brown for respondent. 


tos? 
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“lew oe heir Lordship’ s Judgment was delivered by 


Ka Sir John: Edge!—These are two sougolidiatea appeals from 
decrees of the High Court of Judicature for the North-Western 
Provinces at Allahabad, dated the 27th March 1905, which varied 


a decree of the Swbordinate Judge of Aligarh, dated the 14th April 
1903. 


“The suit in which these appeals have arisen was brought on 
the 26th September 1901, by the assignee’ of a mortgage to recover 
Rë: 5,67,978-—8—0 principal and interest, claimed under the deed 
of mortgage, The mortgage deed, which is dated the 28th October 
"1892, .purports to have been made between Raja Sheoraj Singh 
Bahadur’ mortgagor, of the first part, Maharaj Singh, the only 


brother of the said Raja Sheoraj Singh of the second part and the’ 


Bank of Upper India, Limited, of the third part. Sheoraj Singh 
and Maharaj Singh were with others, made defendants to the suit, 


Sheoraj Singh was the sole mortgagor, and by the dzed of 
mortgage, Sheoraj Singh, declaring that he was the absolute owner 
in possession of the several villages, lands, hereditaments, and pre- 
mises in the deed mentioned, and that there was no sharer in the said 
property, purported to mortgage the property to the Bank of 
Upper India, Limited, as security for the repayment with interest 


of Rs. 3,00,000 lent to him by the Bank. Maharaj Singh 
was noti a mortgagor, nor did it appear by the mortgage 


deed that he had any proprietary interest in the mort- 
gaged property or was obtaining any benefit from the loan 
to, his brother Sheoraj Singh; Maharaj Singh was made a 
party to.the deed of mortgage in order that the fact of his having 
signed the deed might afford evidence that he had assented to the 
taking of the loan by Sheoraj Singh and the granting of the. mort- 
gage. The suit is one for sale of the property mentioned in the 
mortgage deed, and by the suit the plaintiff sought to make Maharaj 
Singh personally liable for the mortgage debt and interes and to 
bring to sale Maharaj Singh’s share in the mortgaged property, 
which in fact, was the ancestral property of the joint Hindu 
fainily which at the date of the mortgage consisted of Sheoraj 
Singh and Maharaj Singh. The mortgage was assigned on the 
2nd August 1897 by the Bae of Upper India Linie. to Raja 
Balwant Singh, who was the plaintiff in the suit. ` Raja Balwant 
Singh is now-dead, and his minor son Raja Surajpal Singh is 
-représented in-this litigation by the Collector of. Etah, who is in 
‘charge of his estate... 
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Sheoraj Singh, the mortgagor, is the elder of the two, sons -of 
Raja Shankar Singh, now dead. The younger of the two sons of 
Raja Shankar Singhi is Maharaj Singh, a defendant in the suit 
and the responden i in one of these two appeals.. Raja Shankar 
Singh was the only son of Raja Dilsukh Rai, long since dead.. At 
the time of the Indian Mutiny of 1857-58, Dilsu&h Rai who was 
then a patwari, did good and meritorious service for the Govern- 
ment. In recognition of those services the Government -granted to 
Dilsukh Raja considerable estate, now said to produce annually 
some Rs. 50,000 gross income. The lands granted to Dilsukh Rai 
were not granted as an impartible estate. They are the lands which 
were mortgaged by Sheoraj Singh to the Bank of Upper India, 
Limited. In further recognition of his services the Government 
conferred upon Dilsukh Rai the title of Raja as a personal distinc- 
tion. Raja Dilsukh Rai was a saving and apparently a penurious 
man. On his death the estate was unencumbered, and he left a large 
sum of money which he had accumulated. The Government also 
conferred upon Shankar ‘Singh the title of Raja as a personal 
distinction. The title was never made hereditary, and although 
Sheoraj Singh was described’ in the mortgage deed as a Raja 
he was not entitled to be so described.’ Raja Shankar Singh 
borrowed considérable sums of money, and died on the 24th 
August 1891 leaving debts which he had contracted undis- 
charged.. It was to discharee those debts of Raja Shankar Singh, 
and also some debts which had been contracted by Sheoraj Singh, 
that the mortgage in which this suit has been brought was made, 
by Sheoraj Singh. 

Several issues were raised and triedin the Court of the Sub- 
ordinate Judge. One of those issues arose on a defence of Maharaj 
Singh that at the date of the mortgage he was under the age» of 
18 years, and being at that*date a minor was legally incapable of 
entering into any contract or of binding himself or his interest in 
the estate by his execution of the deed of mortgage as an assenting 
party togthe taking of theloan and the granting of the mortgage 
by Sheoraj Singh. Another issue which was tried by the Subordi- 
nate Judge related to an alternative case which the plaintiff put 
forward, by which he sought to make Maharaj Singh and his interest _ 
in the estate liable for the payment of the money due under the 
mortgage, on the alleged ground that it was his duty asa Hindu 
son to pay with interest the money advanced by the Bank. of 
Upper India, Limited, to Sheoraj Singh, as that money had been 
lent by the Bank to Sheoraj Singh to discharge the debts which 
had been contracted by Raja Shankar Singh and had been ‘applied 
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“by Sheoraj Singh to the discharge of those debts. On behalf of 
‘Maharaj Singh it was alleged in answer to the plaintiff’s alternative 
case that Raja Shankar Singh had contracted those debts for the 
purpose of immorality, and it was consequently contended that 
there-was no duty on his son to discharge them by payment, and 
the payment of Phose debts by Sheoraj Singh out of money lent to 
him by the Bank of Upper India, Limited for that purpose, created 
no liability on Maharaj Singh or his interest in the family estate. 


The Sobad iate Judge found as a fact that at the date of tie 
-mortgage, 20th October 1892, Maharaj Singh was of full age and 
- being apparently under the impression that in obtaining the loan 
-from th: Bank of Upper India, Limited, and in making the mort- 
gage, Sheoraj Singh might be regarded as having acted as the 
manager of the joint Hindu family, the Subordinate Judge dealt 
with the, plaintiff’s alternative case and found that the debts which 
had been contracted by Raja Shankar Singh had been contracted 
for the purposes of immorality, and exempting certain portions of 
the property which were held by persons who are not parties to 
either of these appeals, made a decree for sale of the rest of the 
property mentioned in the deed of mortgage. With the portions of 
the poe which were exempted from sale, these. appeals are not 
concerned, 


From that decree of the Subordinate Judge Mahara] Singh and 
another defendant, the Reverend J. B. Thémas, who is now re- 
presetited by the Reverend Rockwell Clancy filed separate appeals 
‘in the High Court. The High Court ona careful and exhaustive 
‘review ot the evidence found as a fact that Maharaj Singh was a 
minor’ on the 28th October 1892, and consequently that the mort- 
gape deed as against him and his interest in the estate was void. 
Although the High Court obviously considered that an inquiry into 


the origin and nature of the debts’ which had been contracted by’ 


Raja Shankar Singh was irrelevant in this suit, the High Court 
reluctantly, and only in view of the question possiblys becoming 
‘material in an appeal from thair decree, carefully considered the 
evidence bearing on that question, and found as a fact that the 
debts which Raja Shankar Singh had contracted had been contract- 
ed by him for the purposes of immorality. The High Court allowed 
‘the appeal of Maharaj Singh, dismissed.the suit so far as Maharaj 
‘Singh and his interests in the estate were concerned, and, by 
separate decree allowed the appeal of the ‘Reverend J. B. Thomas 
‘to the extent of a mbiety ef the property claimed by him, From 
~ those decrees of the High Court these consolidated appeals have 
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been brought. In support of the appeal in which the ‘Reverend 
Rockwell Clancy is a respondent. No argument has been addressed 
to their Lordships to show that the appeal: against the: decree-of 
the High Court which was passed in the appeal of the Reverend 


J. B, Thomas, could be supported if the appeal aggiist the deciee 
claimed by Maharaj Singh in the High Court Jiou d fai © 7Y 


Some of the questions which had been considered in the. C 
elow were on behalf of the appellant argued at considerable length: 
before this Board, and it'was also contended on his behalf. that in 
borrowing the Rs. 3,00,000 from the Bank of Upper India, Limited; 
and in making the mortgage of the 28th October 1892, Sheoraj 
Singh had acted as the manager of thefamily, and for. thé benefit 
and protection of the estate, and consequently, as it was urged, 
that it was immaterial whether Maharaj Singh was or was not. of 
full age at the date of the mortgage. It will be convenient to deal 
with that. contention at once. The contention that Sheoraj Singh had 
acted as the manager of the family in borrowing the Rs. 3,00,000; 
and in making the mortgage, is unfounded. Evidence, oral and docu- 
mentary,which their Lordships accept as reliable, proves that Shedraj 
Singh after the death of his father Raja Shankar Singh,assumeéd with- 
out authority the title of Raja and asserted that the family estate’ 
was impartible,'and as an impartible estate had descended to lim as 
the elder son of Raja Shankar Singh, and that his brother Maharaj 
Singh was entitled only to an allowance for maintenance. It was 
in that assumed position as the absolute owner of an impartible 
estate, and not as the manager of a joint Hindu family that he- 
obtained the loan fromthe Bank of Upper India, Limitéd, and 
made the mortgage in favour of the Bank. The mortgage decd 
was drawn up by an official of the Bank, and in that deed Sheoraj 
Sing Bahadur, is described as Raja Sheoraj Singh Bahadir, mort: 


." Tho said mortgagor is the absolute owner or proprietor of the several» 
‘villages, lads, hereditaments, and premises hereinafter mentioned,. and’ more, 
“ particularly described in the schedule hereto attached and intended to “be. : 
“ hereby mortgaged in possession free from all incumbrances save and except 
"being mortgaged and under attachment of decrees as mentioned hereinafter.. 
“and the said Maharaj Sing, brother of the said movtgagor has been made a 

“party to this indenture in order to make known his consent and ‘approval to" 
this loan, being taken. and the said villages, lands, hereditaments, and. premi- 
“ses, being mortgaged as security for the same and the said mortgagor -doth. 
“hereby declare, that the said property is absolutely his own and he has full. 
“ power toalienate the same by a mortgage sale or otherwise, and that he’ has’ 
“ only one brother, the said Maharaj Singh, and no sdhs or rey ‘Sharer in ‘the’ 
" said’ property,” . 4 Nk rete 
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ire In face of that deed it cannot be contended that the Bank of 
Upper India, Limited, lent the money to Sheoraj Singh, or that 
Sheoraj. Singh ‘made the mortgage in favour of the Bank as 
manager of the, joint Hindu family, which consisted of himself and 
Maharaj Singh, The Bank of Upper India, Limited, made some. 
inefficient, enqui¥ies, and lent the Rs. 3,00,000 to Sheoraj Singh, 

` not as the manager or even as a member of a joint Hindu family, 
but in. his assumed position as the absolute owner of an impartible 
estate. Sheoraj Singh, on his own behalf and in his own interests, 
and not as representing Maharaj Singh, discharged the debts which 
Raja Shankar Singh had ccntracted. It need hardly be observed 
that Sheoraj Singh was not an ancestor or a predecessor of Maha- 
taj Singh; he wasat the date of the mortgage merely a co-sharer 
with his-brother Maharaj Singh in the pope of the joint Hindu 
family of: which they were members.. 


. The evidence on the question of Maharaj Singh’s age-on the 28th 
kale 1892 is partly oral and partly documentary. According to 
the evidence, oral and documentary, which the High Court consider - 
ed to be entirely reliable, Maharaj Singh. was born on the 20th 
December 1874, and consequently was under the age of 18 years 
on the 28th October 1892. The Subordinate ‘Judes: had treated the 
oral évidence that Maharaj Singh had been born on the 28th October 
1874, as the false evidence of perjured witnesses, and had treated 
the documentary evidence as fabricated on behalf of Maharaj Singh 
for the purposes of his defence to the suit. Before coming to the 
conclusion that Maharaj Singh was born on the 20th December 
1874, the High Court, bearing i in mind the adverse comments of the 
Subordinate Judge on that oral and documentary evidence, and 
with thè object of ascertaining how far if at all, the comments and 
findings of the Subordinate Judge were justified, had carefully 
considered the oral evidence of the witnesses, and -had examined 
the documents and papers which had been put in evidence. There 


was some other documentary evidence which standing alone and 


unexplained would suggest that Maharaj Singh had probably arrived 
at the full age of 18 years before th2 28th October 1892. 


_ The oral and documentary evidence upon which the High Court 
relied for their finding that Maharaj Sing was a minor when he 
signed the mortgage deed on the 28th October 1892, has beea 
criticised minutely and at length by the learned Counsel who argued 
these’ appeals on behalf of the appellant, but their Lordships are 
unable to see ‘any reason for doubting,.on the question of the date 
cof birth of Maharaj Singh, the evidence of Pandit Ganesh -Ram, 
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Pancham Ram, Jħamman Lal, Ram Prasad, Ganesha Ram the 
barber,‘ and the defendant (respondənt) Maharaj Singh. If the 
evidence of those witnesses is believed, Maharaj Singh was -born on ' 
the 20th December 1874. The documentary evidence as to the 
date of birth of Maharaj Singh isin their Lordship’s opinion not ` 
open to suspicion, Pandit Ganesh Ram proved that he. prepated 
the #ewa or abstract horoscope on the day when Maharaj Singh was 
born, and from it prepared the horoscope which was presented to 
Raja Dilsukh Raj on the day of the Daston ceremony. The tewa 
and the horoscope were put in evidence.. The horoscope bears 
upon it in the writing of Raja Dilsukh Rai the name | Maharaj 
Singh which Raja Dilsukh Rai gave to his grandson at the 
Daston. That horoscope was produced and examined on the 
occasion of the marriage of Maharaj Sing, and it has been’ 
clearly and amply identifed .as the original horoscope relating 
to the birth of Maharaj Singh. Ram Prasad, who with other 
Pandits was called in, on the birth of Maharaj Singh to 
prepare a horoscope, produced the almanac in which at the 
time he had entered the birth of a son in the house of Kunwar 
Shankar Singh under the date 12th Aghan Sudi, Samvat 1931, which 
was the 20th December 1874. Ganesha, who was the family 
barber, took the news of the brith of a son of Shankar Singh from 
Bilram to Raja Dilsukh Rai at Etah, and received from him a 
present of Rs. 2, Ganesha also said in his’ evidence that on that 
occasion Raja Dilsukh Rai gave Rs. 50 to Balwant Singh for house- 
hold expenses. The original accounts of the expenditure of Raja 
Dilsukh Rai, which according to the evidence bear his signature, on 
the occasions when he examined them show that in December 1874 
Rs. 2 were given to Ganesha barber, who brought the news of the 
brith of a son in the house of Kunwar Shib, who was Raja Shankar. 
Singh, and which show that Rs. 50 was sent to Bilram on account 
of the brith of a son in the house of Kunwar Sing, who was Raja 
Shankar Singh. Ganesha, the barber, proved that that son was 
Maharaj Singh; and there is no evidence to show that Raja 
Shankar Singh ever had more than two sons. Their Lordships 
cannot regard that oral and documentary evidence as false or even 
as open to suspicion. In their opinion it conclusively proves that 
Maharaj Singh was a minor when he signed the mortgage deed on 
the 28th October 1892. ‘There is, however, documentary evidence 


‘that prior to the 28th October 1892 Maharaj Singh had acted as 


if he was of full age. For instance, on the 26th May 1892 
Maharaj Singh signed a Vakalatnama appointing Muhammad 
Tahir Husain, a pleader, as his attorney in a suit in which he and 
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Sheoraj Singh were defendants, and authorising Muhammad Tahir 
Husain to appear for him to file documentary evidence, and to refer 
the matter to arbitrators or to enter into a compromise. In that suit 
Sheoraj Singh, in his written statement of the 26th May 1892, made 
an allegation in reference to Section 444 of the Code of Civil Proce- 
dure which can be construed only as meaning that Maharaj Singh 
was at that datea minor. For another instance, in a suit in which 
Sheoraj Singh and Maharaj Singh were plaiatiffs, they, on the 13th 
August 1892, signed a vakalatnama appointing Muhammad Tahir 
Husain, pleader, their attorney, and authorising him to act for them 
in the'suit. On the other hand, on the 19th August 1892 a decree 
was made in a suit which had been instituted on the 14th July 1892, 
and in which Maharaj Singh had been treated throughout as a minor 
under the guardianship of his brother Sheoraj Singh. It is probable 
that until it became necessary in this suit to ascertain the actual 
date of the brith of Maharaj Singh, neither he nor Sheoraj Singh 
knew his precise age. However that may have been, their Lord- 
ships find asa fact on the clear and reliable evidence to which they 
have referred, that Maharaj Singh was a minor under the age of 18, 
years when he signed the mortgage deed of the 28th October 1892, 


` Having found as a fact that Maharaj Singh was a minor on 
the 28th October 1892 it is not necessary for their Lordships to 
consider any other issue. This suit has been brought on the mort- 
gage deed of the 28th October 1892 by the assignee of that mort- 
gage; andas their Lordships have held, that the mortgage was not 
made by Sheoraj Singh as the manager of the family, orin any res- 
pect as representing Maharaj Singh andas Maharaj Singh was then 
a minor, the mortgage deed as against him and his interest in the 
estate was not merely voidable, it was void ‘and of no effect, and 
must be regarded as a mortgage deed to which he was not even an 
assenting party and as a mortgage deed which did not affect him or 
his interest in the estate. 


Their Lordships will humbly advise His Majesty that the 
decrees of the High Court be affirmed and these appeals be 
dismissed with costs. 

' Messrs. Pyke Parrott & Co., Solicitors for appellant. 


Mr. D, Grant Solicitor for respondent, < 


*4 


Balwant 
Singh 
Vs 
Maharaj 
Singh 


Raja Sri 
Sri Durga 
Prasad 
Singh 
v. 
Braja Nath 
Bose, 


26 THE MADRAS LAW JOURNAL REPORTS. [VOL.,XXIII. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY. 
COUNCIL. l 
[On Appeal fron the High Court of Judicature at Fort William 
in Bengal.] | l 
Present :—Lord Macnaghten, Lord Robson, Sir John Edge 
and Mr. Ameer Ali. , f 


Raja Sri Sri Durga Prasad Singh... ... Appellant.* 
2. ; 
Braja Nath Bose and others ode .. Respondents. 


Land Tenur2—Right to Mincrals—Suit by Zamindars for Mineral rights-- 
Government not necessary party, - 

“Tie Digwars in Manbhum have unlike the Ghatwals of Sarlet no right: to thé 
underlying minerals in their land and Government is nota necessary party toa 
suit by the Zamindar to establish his right to minerals. The Digwari tenure-is 
similar to Ghatwali tenure. It was granted originally in consideration of the 
performance of military service, to w ‘ich police duties were attached. The 
tenure is hereditary and inalienable, The Digwar is appointed by the 
Government and liable to be dismissed by it for miscondact. On dismissal, the 
next male heir, if fit for the office, is appointed. 

Appeal from a judgment and decree of the ‘High Court at 
Calcutta, dated the 18th day of March 1907, which set aside a decree 
of the Court of the Subordinate Judge of Manbhum, dated the 14th 
day of June 1904. 

Sir Robert Finlay, K. G; ‘Mr. G. E. A. Ross and J. M. Parik 
for appellant. 

Mr. De Gruyther; K. C. and Mr. Dunne for respondents. 


Their Lordships’ Judgment was delivered by 


Lord Macnaghten—The suit out of which the present ng, 
arises was brought by the Zamindar of Pergunnah Tharia, a per- 
manently settled estate, in order to establish his right to the minerals 
underlying Mouzah Tasra and Mouzah Rohrabund. The two 
Mauzahs are within his Zamindari. They are both held by the 
Digwar of Tasra on Digwari tenure ata fixed rent of Rs. = per 
annum payable to ths Z amindar. i ; 

Digwari tenure is similar to Ghatwali tenure. It was granted 
originally in consideration of the performance of military service, to 
which police'duties were attached. The tenure is hereditary and 
inalienable. The Digwar is appointed by the Government and liable 
to be dismissed by the Government for misconduct. On dismissal: the 
next male heir, if fit for the office, is appointed. 

In 1892 the Digwar of Tasra granted a perpetual lease of the 
Coal Mines underlying the two villages. The lease became vested 





# 21st February 1912. 


ma 
be 


PARTLJ THE MADRAS LAW JOURNAL REPORTS. 27 


in the Tasra Coal Company, Limited. The Company took posses- 
sion and raised and sold a large quantity of coal. 

“The Zamindar asked for a declaration of right, an account, and 
an injunction. É 


-© The Subordinate Judge of Manbhum gave judgment in favour 
of the Zamindar. On appeal to the Calcutta High Court that 
judgment was reversed and the suit was dismissed with costs. 


The case was argued at considerable length in both the Courts 
below and fully discussed before this Board. 
`| Two points, and two points only, were seriously argued. It was 
contended (1) that the Government ought to have been made a party 
to the suit, and that in the absence of the Government the suit was 
defective and ought to be dismissed, and (2) that the Digwar had a 
proprietary right in the underground minerals. 

The High Court decided both points in favour of the defendants. 


In their Lordships’ opinion the Government is not a necessary 
or a proper party to this suit. Apparently the Government does 
not claim the minerals under permanently settled estates. However 
that may be, the Government has never claimed the minerals under 
the two Mouzahs or either of them, or put forward any claim 
inconsistent with the rights now asserted by the Zamindar. The 
rights of the Government, whatever they are, will not be prejudiced 
or affected by the result of a suit to which it is not a party. 


The second point seems equally clear. The two Mouzahs are 
within the plaintiffs Zamindari. Both the courts below have so 
held. The permanent settlement was made with the Zamindar of 
Jharia. No separate settlement was made with the Digwar of 
‘Tasra, if there was a Digwar of Tasra at the date of the permanent 
‘settlement, which seems more than doubtful. No attempt was 
-made to prove that the mineral rights now in question were vested 
in the Digwar before or at the time of the permanent settlement if 
the lands were then held on Digwar tenure. Nor is there the slight- 
est evidence tending to show or to suggest that the Zamindar ever 
‘parted with his mineral rights to the Digwar. Mineral rights were 
vested in the Ghatwals of Pergannah Sarlet in the North-Western 
part of the Berbhum Zamindari, but those Ghatwals paid their rent 
“direct to the Government and in other respects they were in a very 
peculiar position. They were dealt with by Regulation XXIX of 
1814. They obtained the right to lease the minerals by the Act No.5 
of 1859. With every respect to the learned Judges of the High Court 
no inference can be drawn from circumstances of their case that the 
Digwars in Manbhum had similar rights or powers. 
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The learned Judges on appeal seem to have been misled by a 
decision of the High Court in the case of Kumar Hari Narayan 
Singh Deo Bahadur v. Sriram Chakravarti,! which was after- 
wards reversed by this Board, and is reported in Hari Narayan 
Singh v. Sriram Chakravarti22 There certain persons, called 
Goswamis or Gossains, priests of a Hindu idol to which a ‘certain 
village had been assigned on a permanent debottar tenure at a small 
annual rent granted a lease of the underlying minerals, The High 
Court held that the mineral rights were vested in the Gossains, But 
it was laid down by this tribunal that it must be presumed that 
the mineral rights remained in the Zamindar in the absence of proof 
that he had parted with them. 


Their Lordships will therefore humbly advise His Majesty that 
the appeal ought to be allowed, and the decision of the High Court 
reversed with costs, and the decree of the learned Subordinate 
Judge restored. 


The respondents will pay the costs of this appeal. 
Mr. E. Dalgado, Solicitor for appellant. < E 
Messrs. Burton Yeats and Hart, Solicitors for respondents. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[On Appeal from the High Court of Judicature at Hort 
William in Bengal. | 


Present :—Lord Shaw, Lord Robson, Sir John Edge and Mr. 


Armeer Ali. 
Jadu Lal Saha and others sas .. Appellants* 
v. 
Maharani Janki Koer and others .. Respondents. 


Pre-emption—Hindus in Behar—Formalities—Mana ger of Court of Wards 
—Joint liability to bay Government Revenue. 

The right of pre-emption is enforceable in Berar irrespective of the persua- 
sion of the parties concerned ; Fakir Rawot v. Sheik Emanusbukhsh' referred to. 

The Musalman Law inisists on the first formality technically called ‘' the 
immediate demand ”” being observed by the pre-emptor or some one on his 
behalf immediately on receipt of news of the sale and secondly on the re- 
petition of the demand with as little delay as possible under the circumstances 
in the presence of witnesses either before the vendor or vendee or on the 
premises. The manager of the pre-emptor’s estate under the Court of Wards is 
competent, independently of S. 40 of the Bengal Court of Wards Act to observe 
the formalities on the pre-emptor’s behalf. S. 40 itself fully clothes the manager 
with authority to observe*the formalities without any necessity of subsequent 
adoption by the Court of Wards. 4 : 


1. (1905) I. L. R. 33 C. 54. 2. (1910) L L, R. 37 C. 723. 
# 20 March 1912, 3. (1862) B. L, R. F. B. Rulings 35, 
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A Mahal is a unit of property; it may consist of one village or of several 
villages; it may be owned by one. or several proprietors who may have an 
interest in all or some of the villages comprised in the estate. Joint liability 
to the Government Revenue arises from the fact that the parties own undivided 
interests in the estates and the joint liability does not cease in the case of any 
co-sharer until his particular share has been partitioned by the Revenue 
authorities when tlte shate so partitioned becomes a separate unit of property. 


Consequently, a person jointly liable to pay the Government Revenue due on a 
Mahal cah 'claim to pre-empt. 


Appeal from a judgment and decree of the High Court of 
Judicature at Fort William in Bengal affirming a judgment and 
‘decree of the Second Subordinate Judge of Mozuterpur: 

K. Brown for appellants. 

Mr. De Gruyther, K. C. (Mr. E. N. Eddis. with him) for 
respondents. 

Their Lordships’ judgment was delivered by 


Mr. Ameer Ali:—The suit out of which this appeal arises was 
brought by the plaintiff (respondent) to establish her right of pre- 
emption in respect of certain undivided shares in a number of 
villages comprised in Mahal Motihari, situated in the district of 
Champaran. 

The shares in question belonged to a Mahommedan lady named 
Barkatunissa, the first defendant to this action, who sold the 
same to the Sahu defendants, by a deed of sale, dated the 28th of 
July 1904. Barkatunissa owned an interestin 24 out of the 31 
villages comprised in the Mahal, whilst the-plaintiff ‘possesses shares 
“in 18. The vendees had admittedly no proprietary interest in Mahal 
Motihari prior to their purchase from Barkatunnissa. 

The plaintiff claims that as aco-sharer in the Mahal she is 
entitled to the right of pre-emption in respect of the shares sold to 
the Sahus by the first defendant. 

Champaran appears to have been part of the Civil Division of 
Saran until sometime after the institution of the suit. The action 
was accordingly brought in the Court of the Subordinate Judge of 
Saran, but owing to the subsequent amalgamation of Champaran 
with Tirhoot, it was tried before the Subordinate Judge of 


Mozzufferpur (the Sudder Station of Tirhoot) who decreed the © 


plaintiff's claim. This decree has been affirmed by the High Court 
. of Bengal. 

It has been urged on behalf of the appellants that as the right 
claimed is a creation of the Mussulman law and it is not proved 
that the Mussulman law of pre-emption is in force among the 
Hindus of the district of Champaran, both the pre-emptor and the 
yendees being Hindus, the action must fail, 
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- The suit was instituted on the 7th of March 1905, the: Sahu 
defendants filed their defence on the 16th of June, and issues* for 
trial were settled on the 27th of September 1905. It was not, how- 
ever, until the 11th of July 1906, when, as the learned Judges of the 
High Court observe, “ the suit was ripe for hearing,” that the Sahu 
defendants for the first time raised a question as tothe existence of 
the right of pre-emption among the Hindus of Champaran. Both 
the Courts in India have, in their Lordship’s judgment rightly over- 
ruled the defendants’ objection. 


The law of pre-emption, under which the plaintiff claims. the 
right, was introduced into India with the Mahommedan Govern- 
ment. The Province of Behar, to which the District of Champaran 
appertains, was an integral part of the Mahommedan Empire and 
consequently it would not be surprising to find that in Behar’ the 
right of pre-emption is enforcible irrespective of the persuasion of 
the parties concerned. 


In the case of Fakir Rawot v. Sheik Emansbukhsht a Full 
Bench of the High Court of Bengal gave judicial recognition to the 
existence of the pre-emption among the Hindus of. Behar, , In 
delivering the judgment the’ Chief Justice (Sir Barnes Peacock) 
reviewed the earlier cases bearing on the subject, and held that :— 


< "e.a right orcustom of pre-emption is recognised as prevailing among 
‘Hindus in Behar, and some,other provinces of Western India ; that in districts 
“ where its existence has not been judicially noticed, the custom will be a matter 
“to be proved; thatsuch custom when it evists, must be presumed to be 
‘founded on and co-extensive with the Mahomedan law upon the subject, unless 
“ the contrary be shown; that the Court may, as between Hindus, administer a 
“ modification of that law as to the circumstances under which the right may 
‘be claimed, when it is shown that the custom in that respect does not go the 
“ whole length of the Mahomedan law of pre-emption, but that the assertion of 
“the right by suit must always be preceded by an observance of the pre- 
“liminary forms prescribed in the Mahomedan law, which forms appear to have 
“been invariably obServed and insisted on through the whole of the cases from 
“ the earliest times of which we have record.” 


In their Lordships’ judgment the decision on Fakir Rawot’s 1 
case is conclusive on the point raised on behalf of the defendants. 
Their abstention from taking the objection in a definite and distinct 
form at the earliest stage of the case was, it may fairly be pre- 
sumed, due to the explicit enunciation of the law in the ruling refer- 
red to. 


It has also been contended that the formalities insisted upon 


. by the Mussulman law as essential preliminarie§ to the assertion of 





ty 


1. (1863) -B. L. R. F. B. Rulings 25, . 
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the right, could not be performed by the manager of the plaintiff's 
estate appointed by the Court of Wards. 


It appears that the plaintiff is a‘ disqualified proprietor under 
the Court of Wards Act (Bengal Act IX of 1871), having been de- 
‘clared to be iricompetent to manage her property and her estate is in 
the charge of the Court of Wards. Section 40 of the Act which defines 
.the general duty of manager appointed by the Court of wards pro- 
vides that he “shall manage the property committed to him 
“diligently and faithfully for the benefit of the proprietor, and shall 
in every respect act to the best of his judgment for the ward’s interest 
as if the property were his own.” 


The Mussulman law insists that the first formality technically, 
called “the immediate demand” should be observed by the pre- 
emptor or some one on his behalf immediately on receipt of the 
news of the sale, otherwise the right of pre-emption falls to the 
ground. The second formality consists in the repetition of the 
“demand ” with as little delay as possible under the circumstances, 
in the presence of witnesses either before the vendor or the vendee 
or onthe premises. The Courts in India have found that the 
ceremonies were duly performed by the manager in accordance with 
the prescriptions of the law. .Had he failed in performing either 
of the ceremonies, he would have caused irreparable loss to the 
plaintiff as her right would have been absolutely defeated by his 
laches. -In their Lordships’ opinion Mr. Lowis, as manager of the 
plaintiffs’ estate, was competent, independently of the provisions of 
Section 40 of the Court of Wards Act, to observe the formalities 
on her behalf. The section, however, which defines his duties 
appears to their Lordships to fully clothe him with authority to act 
as he did ; the validity of his action, therefore, did not depend on its 
subsequent adoption by the Court of Wards. In this view the 
English cases cited at the bar have no application to the present 
case. 


It was also urged that the claim to co-parcenary, on which the 
plaintiffs’ right of pre-emption was based, arose out of the fact that 
the vendor and pre-emptor were jointly liable for the payment of 
the Government revenue assessed on the villages comprised in the 
Mahal, and that this joint liability does not constitute the co- 
parcenary contemplated by the Mahommedan law. This argument 
seems to proceed on a misconception of the land system of India. A 
Mahal is a unit of property; it may consist of one village or of 
several villages ; it may be owned by oné or several proprietors who 
may have an interest in all or some of the villages comprised in the 
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estate. Their joint liability for the Government revenue arises from 
the fact that they own undivided interests in the property ; and that 
joint liability does not cease in the case of any co-sharer until his 
particular share has been partitioned by the Revenue authorities, 
when the share so partitioned becomes a separate unit of property. 


On the whole their Lordships are of opinion “that the decree 
of the High Court should be affirmed, and this appeal dismissed 
with costs, and they will humbly advise His Majesty accordingly. ` 


Messrs. T. L. Wilson d Co., Solicitors for appellants. 
Messrs. Sanderson, Adkin, Lee and Eddis for respondents, 





JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
[On Appeal from the High Court at Fort William in Bengal.] 


Present-—Lord Macnaghten, Lord Atkinson, Lord Shaw, Sir | 
John Edge, and Mr. Ameer Ali. 


Loftus Otway Clarke... ie ... Appellant. 
Es 
Brojendra Kissore Roy Chowdhry ... ... Respondent, 
Loftus Otway Chorke ... Be sist Appellant, 
v. | 
Srimati Biseswari Debi Chowdhurani ... Respondent. 


Cr. P. C., Ss. 96, 105, Sch, II Form “Court?’—Judicial Officers’ Protection 
Act—Arins Act S. 25. 

The word “Court” in S. 96, Cr. P. C. includes a Magistrate, and a Magis- 
trate is perfectly within his jurisdiction in directing a search to be made in his 
presence in view of any inquiry about to be made by him. 

Obiter, When a Magistrate directs a general search of a house in view of 
an inquiry under the Criminal Procedure Code, in discharge of his judicial 
functions, he may well appeal for protection under Act XVIII of 1850. 

In order that a Magistrate may plead S. 25 of the Arms Actin defence to 
an action for damages for trespass of plaintiff’s house the preliminary conditions 
prescribed by the Act should have been complied with. 


Erle Richards, K. C. cnd Kenworthy Brown for appellant. 

De Gruyther and J. M. Parikh for respondent. 

Judgment.—Lord Macnaghten, in delivering their Lordships’ 
judgment said :—The pecuniary amount involved in this appeal 
is comparatively trifling. But the case is one of grave importance, 
and their Lordships are compelled to add that, in their opinion, 
there has been a serious miscarriage of justice, in both the Courts 
which dzalt with the matter in India. š 
eS a #18th June 1912. . 
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In April, 1907, Mr. Clarke, the appellant, was the District 
Magistrate of Mymensingh, an extensive district in the Province of 
Bengal. The principal suit, the result of which governs this con‘ 
solidated appeal, was brought by the first respondent, as plaintiff, 
claiming damages for trespass on- the allegation that Mr. Clarke 
had illegally andewantonly searched his cutcherry, and that Mr. 
Clarke had not only acted illegally, but that he had acted out of 
personal malice and ill-will. The suit originally brought in the 
Court of the third Subordinate Judge of Mymensingh was trans- 
ferred, at the plaintiff's instance, to the High Court in its extraordi- 
_ nary original civil jurisdiction. It was tried by Mr. Justice Fletcher. 
He found in favour of the plaintiff and gave a decree for Rs. 500, 
but without costs. Costs were not awarded to the successful 
plaintiff on account of the charge of personal misconduct, which his 
Lordship held to be unfounded and grossly improper. Mr. Clarke 
appealed to the High Court in its appellate jurisdiction. The 
plaintiff filed cross-objections reiterating his charge of personal 
misconduct. The Court of Appeal, consisting of the late Chief 
Justice and Mr. Justice Harington (Mr. Justice Brett dissenting) 
dismissed the appeal but without costs. The result is that a Magis- 
trate placed in a very difficult position and called upon to act on a 
sudden emergency has been adjudged guilty of trespass and sub- 
jected to a fine, though he seems to have acted properly, with 
courage and good sense, and strictly in accordance with the powers 
committed to him. - 6 


The facts of the case are not really indispute. Jamalpur isa 
sub-division of Mymensingh. The Zemindars in that part of the 
country are Hindus, most of them, apparently, absentees living in 
Calcutta. The bulk of the population is Mahomedan. For some 
time before the occurrence which led to this suit, owing, it was 
said, to the measure known as the Partition of Bengal, there had 
been a good deal of disaffection and excitement in the district, and 
the relations between the Hindus and the Mahomedans were danger- 
ously strained. Oa April 21, 1907, there was a large fair or Mela 
held at Jamalpur. Some Hindus, apparently at the instance of the 
servants and agents of the plaintiff and his co-sharers known 
collectively as the Gouruckpur Zemindars, tried to prevent the sale 
of bideshi, or foreign goods. The Mahomedans resented this 
attempt. There were serious disturbances out of which therc 
sprang up a bitter feeling between the Hindus and the Mahonedans. 


-On the evening of April 27, some Hindus dressed or supposed to 
be dressed in Mahomedan fashion were observed wandering about the 
*J 
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town. They were followed by a band of Mahomedans. The 
Hindus tarned on the men following them and ‘fired ‘three or four 
tevolver shots and a Mahomedan was wounded. An uproar follow-: 
ed. Mr. Barniville, the Sub-divisional Magistrate of Jamalpur, 
and Mr. Luffman, the District Supsrintendent of Police, who were 
then in the Dak bungalow, hastened to the scene ‘of disturbance. 
They met some Mahomedans carrying away the wounded man, and 
they received information that the persons’ who had committed this 
offence had fled in the direction of the cutcherries of the Gouruckpur 
Zemindars, These cutcherries appear to be close together in an 
open piece of ground. Hard by isa temple of Thakurain Doya 
Moyee. An excited crowd of Mahomedans was collected there 
apparently bent on attacking the cutcherries. The Sub-Divisional 
Magistrate and the District Superintendent of Police found 40 or 50 
men armed with lathies. After they had disarmed them they wére 
told that’armed men were concealed in the temple. They. went” 


-there, They found the doors locked and were ‘refuséd admittance. 


The Sub-Divisional Magistrate ordered the persons inside, to’ open 
the doors, assuring them of protection. In response several shots ` 
were fired from inside, and a man was wounded slightly.” The two 
officers then withdrew after dispersing the’ Mahomedan crowd 
outsids. 


The Sub-Divisional Magistrate wired at once to the Com- 
missioner of the division, and tha District Superintendent of Police 
sent a telegram to Mr. Clarke to the following effect :—“ Serious 
riot just averted, come at once.” Mr. Clarke received this telegram 
at 2 on the morning of April 28. He started for Jamalpur by the 
first train, and arrived there at 10 A.M. On bis arrival he found ' 
the following télegram from the Commissioner headed “ Urgént”:— , 
“ Barniville has wired for available armed police by special train, 
saying sérious disturbance impending. What do you know? Can 
you send Gurkhas from Mymensingh to be replaced if required by 
men from here ?—~Dacca. 


Mr. Clarke, who hed spent most of this time after the Mela 
disturbance between Jamalpur and Mymensingh, and knew the 
state of feeling in the district, took counsel with the Superintendent - 
of Police and the Sub-Divisional Magistrate. From what he knew 
himself he came to the conclusion that it was his duty to search 
the cutcherries. And accordingly he did so, accompanied by the 
Sub-Divisional Magistrate, the police officer, and a force of police. 
The plaintiff's cutcherry was found locked” It seems that the 
jamadar in charge of the building had locked it ùp and left’at 1 PM; 
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There was no one on the ground to open the doors. So the doors Clarke 
were forced open. Boxes in the cutcherry were also opened and their v. 
` contents taken out. The actual search within the building was ka 
made by the police, but Mr. Clarke had charge and direction of the  Chowdhry. 
whole proceedings. He remained outside. There was .nothing.of ° | 


an incriminating nature found in the cutcherries. 


The question and the only question in this appeal, is whether - 

Mr. Clarke was authorized by law to make the search. That 
depends on the provisions of the Code of Criminal Procedure and 
on nothing else. It cannot be denied that a serious offence had 
been committed against the public tranquility and that under the 

< Code of Criminal Proceduré (which defines offences against the 
public tranquility and is summarized in Chapter VIII of Schedule 
II of the Code) every member of the unlawful assembly from which 

. the shots proceeded was equally guilty of the offence. Nor can it 
be disputed that it was the duty of the District Magistrate to 
enquire into that offence. 


Now Section 177 of the Code provides that every offence shall 
ordinarily be inquired into and tried by a Court within the local 
limits of whose jurisdiction it was committed. Mr. Clarke, by 
virtue of his superior rank, superseded the Sub-Divisional Magis- 
trate of Jamalpur, had properly resumed jurisdiction there. 


An inquiry under the Code is a proceeding distinct from a trial, 
“There is no definition of the word “inguiry” in the interpretation 
_ Clause, Section 4. But there is this explanation of the term as used 

in the Code :—(k) Inquiry includes every inquiry other than a trial 
conducted under this Code by a Magistrate or Court. Section 36 
“isin the following terms :—“All District Magistrates, Sub- Divisional 
Magistrates, and Magistrates of the, first, second, and third classes 
have the powers hereinafter respectively conferred upon them’ and 
specified in the third schedule. Such powers are called their 
“ordinary powers.” Schedule III, referring back to Section 35 
defines the “ ordinary powers” of Provincial Magistrates beginning 
with Magistrates of the third class. Every Magistrate of a higher 
class is invested with all the ‘‘ ordinary powers” of a Magistrate of 
the class immediately below that to which he belongs, with further 
‘powers appertaining to Magistrates of his own grade. 

Among the “ ordinary powers” of a Magistrate of the third 
class specified in Schedule III, is,—‘(8) Power to issue search 
warrants. Section 96.” In Section 96. the following provision 

. occurs :—‘‘ Wheres the Court considers that the purpose of any 
a inquiry, trial, or other proceeding under this Code will be served by 
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. a general search or inspection it may issue a search warrant.” Then 


Section 105 provides as follows:—‘“ Any Magistrate may direct, 
search to be made in his presence of any place for the search of which 
he is competent to issue a search warrant.’ It seems clear from 
these Sections and Schedule III. that Mr. Clarke was authorized by 
the Code to direct a search of the plaintifi’s cutckerry in his pre-. 
sence if he considered it advisable to do so. 

Now the learned trial Judge disposes of Mr. Clarke’s defence 
in rather a summary manner. Beyond referring to Section 105 he 
does not consider or refer to any one of the Sections on which the 
defence is based, nor does he deal with Schedule III at all, All 
that the learned Judge says on this part of the case is this :—It' is 
obvious in the present case the defendant was not competent to issue” 
a search warrant under the provisions of the Criminal Procedure 
Code. The defendant was not acting as a Court within the mean- 
ing of Sec. 94 of the.Criminal Procedure Code as there was no 
proceeding pending before him.” 


On ‘appeal the late Chief Justice and Mr. Justice Harington 
took the same view, and dealt with the matter much in the same 
way. After citing Section 102 the learned Chief Justice proceeds 
as follows:—‘* The Magistrate can only act under this Section where 
he is competent to issue a search warrant. That takes us to 
Section 6, That section applies to the issue of search warrant by 
the Court. Here the defendant was not acting as a Court, and all 
that Section 105 enacts*is that instead of the Court issuing a search 
warrant the magistrate may direct a search to be made in his 
presence, It is reasonably obvious why this power is given to a 
Magistrate, but the Section does not assist the present defendant.” 
And the opinion of Mr. Justice Harington is to the same effect. He 
says :—“ In my opinion, Sec. 96 only authorises the Magistrate to 


-issue a search warrant when sitting as a Court i. e., when some pro- 


ceeding under the Code has been initiated before him. And this view 
is strengthened by the form of the search warrant given in Sch. V, 
which recites that information has been laid or complaint has been 
made.” If his Lordship had read to the end of the form in 
Schedule V, he would have seen that it disposes of his theory 
altogether. The form contemplates the issue of a search warrant 
before any proceedings of any kind are initiated and in view of an 
“inquiry about to be made.” 

It would seem that the trial Judge and both the learned Judges 
who formed the majority of the Court of Appeal were misled by 
the use of the word “Court” in Section®%6. For the sake of 
brevity the Code uses the terms “Court” and “Magistrate” generally 
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if not always as convertible terms. Seé. 6 headed “ Classes of 
Criminal Courts ” enacts that :—“ Besides the High Courts and the 
- Courts constituted under any Law under this Code for the time 
‘being in force there shall be five-classes of criminal courts in 
British India,namely, 1. Courts of Session, 2. Presidency Magistrates, 
3. Magistrates éf-the First Class, 4. Magistrates of the Second 
Class, 5. Magistrates of the Third Class.” The ordinary powers of 
all Provincial Magistrates are declared to be those “ hereinafter 
conferred upon them and specified in the third schedule.” That 
means: conferred upon them by the Act and specified in the third 
‘schedule to the Act. As appears by the schedule the power to 
-issue search warrants is specified among the ‘ ordinary powers’ of all 
Provincial Magistrates, but the only Section conferring the power 
is Section 96, to which the schedule itself refers. 


It seems to their Lordships therefore clear that what Mr. 
Clarke did was warranted by the Code. If that beso here is an 
end of the case. 


Two other points were discussed by the trial Judge and the 
learned Judges of Appeal at much greater length than the ground 
on which the real defence to the action was based. It seems that 
the defendant or his advisors, not content with relying on the Code 
of Criminal Procedure, unwisely perhaps prayed in aid Section 25 
of the Indian Arms Act, 1878, andalso Act No. XVIII of 1850 
entitled “ An Act for the Protection of Judicial Officers.” The one 
seems inapplicable; the other in the present case wholly unneces- 
sary. Their Lordships are disposed to agree with the majority of 
the Court’of appeal that Mr. Clarke not having complied with the 
preliminary condition prescribed by the Arms Act cannot defend 
his action under that Statute. Onthe other hand they have no 
doubt that Mr. Clarke in directing a general search of the plaintiff's 
cutcherry in view of an inquiry under the Code of Criminal Proce- 
dure was acting in the discharge of his judicial functions, and they 
think that if it had been necessary he might have appealed for 
protection to the Act No, XVIII of 1850. 

Their Lordships think that there was no foundation for the 
suit. Mr. Clarke’s action under the circumstances was quite jus- 

- tified. The charge of personal misconduct advanced and reiterated 
without any shadow of proof deserves the severest reprobation. 
Their Lordships will therefore humbly advise His Majesty that this 
appeal ought to be allowed, the order of the,Court of Appeal dis- 
charged, and the suit, dismissed with costs in both Courts. The 
pespondent must pay “the costs of the appeal, 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY ; 
COUNCIL. 


Present :—Lord Macnaghten, Lord Atkinson, Lord Shaw, Sir 
John Edge and Mr. Ameer Ali. 


' Brij Lal and others... wi ie Appellant.* 


v. 
‘Subraj Bikram Singh ... a ... Respondent. 


Hindu Law—W ill—Construction—' Heir. 


A will ran as follows. " After my demise my wife legatee No. 1 will remain in 


-possession of the property with all sorts of powers like myself, and after the 
< death of my wife, -my daughter-in-law, legatee No. 2, will remain in possession 


and occupation of the property just like myself and legatee No. 1 and thereafter 
(i.c., after the daughter-in-law’s death.) she will have power to nominate any- 
one whom she thinks fit as an heir.’ 


Held on the construction of the will that the word " heir” meant heir to 


- the testator and that the daughter-in-law did not take an absolute estate in the 


property devised.. 


-Two consolidated Appeals.from two decrees of the Court ot the i 
Judicial Commissioner of Oudh, reversing two decrees of the 
Subordinate Judge of Iahsil Biswan. 


‘Kenworthy Brown, for appellants. 

De Gruyther, K, C., and G. E, A. Ross, for respondent, were 
not heard. 

The Judgment, of their Lordships was delivered by 

Lord Macnaghten :—This is a very simple case. The only 


question is whether the daughter-in-law took an absolute estate 
or an estate for life ? 


terms. ` The. only direction is that.she. is to. remain in ES 


_ and occupation, of the. property, and,.then she is invested with the 
_ power of appointing an heir either in her lifetime or by will. It 


seems to their Lordships that the word ‘heir’ in that clause means 


„heir to the testator and that the judgment of the Jidicial Commis- 


sioners is perfectly right, 


Their Lordships will, therefore, humbly advise His Majesty 
that the appeal ought. to be dismissed, and with costs. 


L: T. Wilson &.Co., Solicitors for the -appellants. 
Rogers and Nevill, Solicitors for the respondents. ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(FULL BENCH.) s.c. 19 R.L. ays 


Present :—Sir Charles Arnold White, KT, Chief Justice, 
Mr. Justice Sankaran Nair, and Mr. Justice Ayling.* 


Potaraju Venkata Reddy - ... Petitioner. ( (Accused -in C. Ci 
[ No. 7 of 1911 on: 
v. + the file of the Joint 
| | Magistrates Court 
Emperor _... tee ite Lof Godavari). 


Penal Code Ss. 499, 500—Defamation—Privilege—Accused’s status—Sta- 
tute—Construction—Pcnal-Code—State of English Law to be considered when ? 


The statement of a person charged with an offence in answer toa question 


by the Court trying him “ What have you to say ” is an absolutely privileged: 


statement so as to make him not to liable to be punished for defamation under 
the Indian Penal Code. -The privilege is not merely a qualified privilege 7. e, 
it is not subject to the condition that it should be made in good faith. 


Opinion of Richards, J. in Emperor v. Ganga Prasad! approved. 


f The law of defamation as laid down in S. 499, Penal Code does not exclude 
the application of the doctrine of atsolute privilege from the law of defamation 
in India. u ` 

The canon of interpretation of statutes laid down by Lord Herschell in 
Bank ‘of England v. Vagliano Brothers? is not applicable to the interpretation 
of statutes’ like" thé! Indian-Penal Code which do not, like the Bill of Exchange 
Act, éodify the law but create’ new law ; and consequently Courts are warrant- 
ed in taking into consideration what the law of England was at the time the 
Indian enactment was passed. . 


Petition under sections 435 and 439 of the Criminal Procedure. - 
Code, praying the High Court to revise the Judgment of the Court . 


of the Joint Magistrate of Godavari in C. C. No. 1 of 1911.. 


This case coming on for hearing before Mr. Justice Spencer. -: 


when ‘his Lordship made the following. 
E ORDER 4. 


The petitioner was accused ina case of hurt brought against 
him on thé complaint of a relative. At the close of the examination 


of the accused he caught one of the prosecution witnesses by the. 
- arm and dragging him before the Magistrate declared that he was a - 


rogue and a forgerer. The Joint Magistrate of Godavari, who 

tried the case of defamation arising out of these words, has found 

that the expressions were part and parcel of the accused’s defence 

statement, or in-other words, that they were made in the course of 
Cr. R. C. No. 216 of 1911. Cr. R. P. No. 166 of 1911. 


* 10th October 1911. A $ 15th March. 1912. 
1. (1907) I L. R. 29 8,685 °° >) 2, (1891) A. C. 107 at 145. 
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a legal proceeding. He has also found a.want of good faith. 
These findings may be accepted. On them the petitioner has been 
convicted and fined Rs. 20 for an offence, under section 500, I.P, C. 


The learned vakil who appears for the petitioner in the Revi- 
sion Petition claims “absolute privilege” for this statement’ on ` 
the strength of the rule of English Law that ‘‘ no action of- libel. or 
slander lies whether against Judges, Counsel or witnesses or parties 
for words written or spoken in the ordinary course of any proceeding 
before any Court or tribunal recognised by law.” He maintains 
that this principle has been applied so far as this Presidency is còn- 
cerned to the case of Judges, Counsel, witnesses and accused. 


If the course of decisions in this Presidency had been quite 
uniform, I should feel bound. to follow it in-spite of my own- 
opinion that the principle laid down in Emperor v. Ganga Prasad,* 
is the correct one. Knox, C. J., observed there “it appears to me 
that since the Code was enacted, the question is one which has to be 
decided by the Indian Penal Code and by the Evidence Act of 1872, 
and not by any maxim, however excellent that maxim, may be, 
which has been universally . recognised in‘ England, but has not 
obtained universal recognition in this country, unless indeed it can 
be shown beyond room for reasonable doubt that the question was 
never considered in either Code.” He proceeded to discuss ‘the 
bearing of section 105 of the Evidence Act on the exceptions to 
section 499 of the I. P.C: It seems monstrous that an accused 
person, just because he happens to occupy the position of an ac- 
cused, should be entitled to utter any malicious untruths that may 
come into his head and so wantonly defame the complainant’s 
character. The common instance may be given, so far as my 
experience extends in this Presidency, of an accused person alleging 
without good faith that his prosecution is due to his having enjoy- 
ed immoral intimacy with one of complainant’s female relations. 
A blackguardly ‘attempt to besmirch the honour of a family in 
retaliation for an honest prosecution ought to be punishable at law. 
and according to the Indian Penal Code it is. But in this Presi- 


_ dency the decisions are not all one way, so far at least as accused 


persons are concerned. 


The case of Hayes v. Christian,” may be briefly passed over 
as ft was found there that the accused did not use the words com- 
plained of in the ordinary course of any legal proceeding. The’ 
case of Hinde v. Bandry,? can easily be distinguished because 


1; (1907) 1. L. R. 29 A. 685 at p. 696. 2, (18999 I. L. R. 15 M, 414. 
3 (1876) L L. R. 2 M. 13, 
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the defendants were found to be entitled “ to the qualified privilege 
of persons acting in good faith and making communications with a 
fair and reasonable purpose of protecting their own interest.” The 
Court implied that the result would have been different if the defen- 
dants had used the occasion “for the gratification of private ill-will.’ 
“ In Criminal Revision Case No. 76 of 1899 (printed at page 589 of 
Weir, Vol. 1) Moore J., laid down what appears to me to be the 
correct principle that the case of a party to a criminal proceeding, 
who is prosecuted criminally for defamation in connection with 
statements made by him as such, must b2 dealt with under the 
principles laid down in the I. P. C. 


Subrahmania Aiyar, J., who sat with him, found it difficult to 
reconcile this view with the ratio decidendi of Manjaya v. Sesha 
Shetti.? .But he ultimately decided to uphold the conviction on the 
ground that the prisoner’s statement (that the grandfather once 
kept the complainant’s wife as his concubine) was false and malicious 
and therefore the ends of justice did not call for the High Court's 
interference, That case stands cn a similar footing with the pre- 
sent as regards the facts. Now the policy which determined the 
decision of Manjaya v. Sesha Shetti, is intelligible. It is that 
witnesses should not be exposed to the fear of prosecution except 
for perjury. The same reasoning will apply to the case of persons 
examined by the police in the course of a criminal investigation 
under Section 161, Cri. P. C. for if they do not tell the truth they 
are liable to prosecution for giving false irfformation to a public 
servant (Sec. 182, I. P. C.)—Vide Queen-Empress v. Govinda 
Pillai.2 So also with parties to civil suits who like witnesses may 
be prosecuted for giving false evidence, if they speak falsely — 
vide In the matter of Alraja Naidu. The case of Counsel has 
to be specially considered, for as observed by the Master of the 
Rolls in Munster v. Lamb,* “if any one needs to be free of all 
fear in the performance of his arduous duty an Advocate is that 
person.”—Vide Sullivan v. Norton.> Public policy demands also 
that Judges should be protected from the .consequences even of 
words uttered by them “falsely, maliciously and without reason- 
able cause,” as it is for the benefit of the public that they should 
discharge their functions without favour and without fear vide 
Raman Nair v. Subramania Aiyan 6 But it is not for the benefit 
of the public that accused persons should be permitted to slander 
“ their accusers with impunity, and as pointed out by Moore, J., in 





1. (1888) I. L. R. 11 M. 477- 2. (1892) I. L. R. 16 M. 225. 
3. (1906) 1. L. R. 300M. 222. 4. 11 Q. B. D. 588. 
5. (1887) I. L. R. 10 M. 28, 6 (1893) I. L. R. 17 M. 87. 
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the case reported in Weir, Vol. I, page 589, already quoted, they 
cannot be prosecuted for giving false and defamatory statements 
while under examination, under the law as it stands at present in 
India. l 

In the case of In Re. Govindappat, the provisions of section 
499, I. P. C. were applied and the statements were found to have 
been made in good faith for the protection of the interests of the 
persons making them. In the case of Murugesa Pillai v. Pujathi 
Ammal,2 the statement of the Counsel that he had kept the com- 
plainant as his concubine was found to be true and relevant as - 
showing the motive for the complaint. In the present case the’ 
accused’s statement that the witness was a rogue and forgerer might 
have been relevant, if true, but no attempt was made to prove it to 
be true, and the defence at the trial of defamation was a a denial of 
having made it. 


> In dealing with the present Revision Petition I should be inclin- 
ed to follow the law as laid down by Moore, J., in Weir, Vol. I, 
page 589, in dealing with the statements of an accused person, but 
I cannot shut my eyes to the fact that there has been a general 
tendency in this High Court to apply the principle of English Law 
of ‘absolute privilege’ freely to all parties whether they are parties 
to civil or criminal cases, with the exception of that one case, and , 
in that case Subrahmania Aiyar, J., was inclined to dissent from the 
view of Moore, J. In this connection I may refer to two recent 
unreported cases (S. A. No. 250-of 1906) [Pachaiperumal Chettiar 
v. Dasi Thangam,?] and Cr. R. C. No. 295 of 1908, which applied 
the English rule to accused persons and to parties generally ‘rather 
than the provisions of the Penal Code and the Evidence Act. It is 
also stated in Gour’s Penal Law of India, para. 4174, page 2129, 
that statements of Judges, Counsel and parties, even though they be 
not made in good faith, are according to the view of the Courts at 
Calcutta, Madras and Bombay protected because they are made 
before a Judge while according to the Courts of Allahabad and the 
Punjab such statements possess no special immunity but must be ` 
judged by the ordinary standard of other privileged statements. If 
this is correctly stated to be the general trend of decisions of the 
Madras High Court, I feel some doubt if I can follow Moore, J., in 
the above ruling and I therefore direct the case to be placed before 
a Bench of two Judges of this Court. I may add that as regards 
other High Courts the decisions are not so uniform as the above 





1. (1884) L L. R. 7 M. 36. “2, 1 Weir 612.- 
a . 3. (1908) I. L. R. 31 M: 400. 
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extract from Mr. Gout’s book would lead one to suppose. For in- 
stance in. Augada Ram Shaha v. Nemai Chand Shaha,! the theory 
of qualified privilege judged by the Indian Penal Code is laid down 
for statements of parties but in Golap Jan. v. Bhola Nath Khetr y? 
absolute privilege is considered to be their right. 


In accordance with the above order, this case coming on for 
hearing on Friday, the 12th day of October 1911, before Sundara 
Alyar and Phillips, JJ., the Court made the following. 


Order of. Reference to a Full Bench :—The order of Spencer, Tis 
directing the case to be posted before a Bench of two judges 
cites the principal cases on the point arising for decision in this 
case, namely, whether the statement of a person charged with an 
offence, when asked by the. Court what he had to say, is an abso- 
' lutely privileged statement so as to absolve him from liability to be 
punished for an offence, under section 499, Indian Penal Code. 
There is much conflict of authority on the point. The question is 
one of considerable importance and likely to arise frequently. We, 
therefore, consider it desirable that it should be decided by a Full 
Bench, and accordingly refer the following question :— 


Is the statement of a person charged with an offence in answer 
to a question by the Court trying him, “ What have you to say,” 
an absolutely privileged statement so as to make him not liable to 
be punished for an offence, under section 499, Indian Penal Code, 
in respect of the statement ? 


B. Narasimha Rau for petitioner. 
` J.L. Rozario, Ag. Public Prosecutor for respondent. 


B. Narasimha Rau. Under the English law it is clear that this 
is a matter of absolute privilege. See Odgers on Libel and Slander 
p-.230. The doctrine is based upon Public Policy applicable even 
to India. S. 499 I. P. C. is not exhaustive, the exceptions and illus- 
trations just cover the five groups of qualified privilege found in 
English Text Books and do not touch the case of absolute pri- 

vilege. It is not likely that the framers of the Indian Penal Code 
“would have omitted all reference to it if they had wanted to exclude 
this well- known heading of. absolute privilege; Vide Gunnesh Dutt 
v. -Mangue Ram. All the Madras authorities begioning from 
Manjaya v. Sesha Shettit are in my favoar. The Bombay Court 
is also similarly inclined. See Queen Empress v. Nagarjee Tri- 


+ 
"1. (1896) 1. L. R. 23 C. 867. 2. (1911) 18 C. W. N. 917. 
3, (1872) 1i B. L. R. 321 (P. C.) 4. (1888) I. L. R. 11 M, 477, 
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komjee,t The Calcutta and Allahabad Court are against this view. 
Vide Woolfun Bibe v. Jesarat Shaik? and Emperor `v: Gane 
Prasad’ where all the authorities are collected. 

J. L. Rosario referred to sections 2 and 77 I. P. C. S. 132 si 
the Evidence Act and said that the framers of the Indian Penal Code 
have made provision in the exceptions to section 499 whenever they 
wanted to give protection and he relied upon the arguments of 
Chief Justice Knox in Emperor v. Ganga Prasad.3 


OPINION :— | 
Chief Justice—The question which has been Nn | to us is 
this “Js the statement of a person charged with an offence in 
answer to a question by the Court trying him ‘ What have you to 
say,’ an absolutely privileged statement so as to make him not liable 
to be punished for an-offence under section 499, Indian Penal Code, 
in respect of the statement ?” There can be no question that under 
the law of England the occasion would have been absolutely privi- 
leged. Mr. Rosario, who argued in support of the view that under 
the law of this country the statement was’ not privileged unless the 
prisoner could show that it was made in good faith within the mean- 
ing of the 9thexception to section 499 of the Indian Penal Code, has 
conceded this. The law of England is that there are occasions when 
it is for the public interest that persons should not bein any way 
fettered in their statements; in this case the privilege is absolute and 
no action lies for wordsspoken. The occasions are (1) Parliamen- 
tary Proceedings, (2) Judicial Proceedings and (3) Naval and 
military affairs, and the affairs of State generally. See Odgers on 

‘Libel and Slander’ 5th Edition, page 230. 


With regard to the absolute privilege in the case of judicial 
proceedings under the English law, I need only refer to the leading 
case of Dawkins v. Lord Rokeby,* and the judgment of Lopes, 
L. J. in Royal Aquarium v. Parkinson.” The Lord Justice said 
< The authorities establish beyond all question this—that neither 
party, witness, counsel, Jury nor Judge can be put to answer civilly 
or criminally for words spoken in office; that no action for libel or 
slander lies, whether against Judges, counsel, witnesses or parties 
for words written or spoken in the course of any proceeding 
before a court recognised by law, and this though the words written 
or spoken were written or spoken maliciously, without any justifica- 
tion or excuse and from personal ill-will and anger against the 
person defamed.” ; 


1. (1894) I. L. R. 19 B. 340 2 (890) I L.'R. 27 C. 262 
3. (1907) I. L. R. 29 A. 685. . 4, (1872) 7 H. L, 744 
5. (1892) 1Q. B. 420, 
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_ The question we have to determine is’ whether this Common 
law doctrine of absolute privilege is part of the law of this country, 
or whether on the true construction of section 499, Indian Penal 
Code, the law of defamation as laid down in that section excludes 
the application of this doctrine. The contention in support of the 
latter view was that the law of defamation, so far as this country 
was concerned, was created by section 499, and inasmuch as that 
section contains no reference to this English Common law doctrine 
of absolute privilege, it should be inferred that it was the intention 
of the legislature that it shouldform no part of the law of this 
country. In my opinion, it does not necessarily follow that, because 
this doctrine is not expressly recognised in the section, it was the 
intention of the legislature to exclude its application from the law 
of this country. The provisions of the Indian Penal Code and 
also those of the Evidence Act of 1872 are mainly based upon the 
English law and it is to be observed that, whenever the legislature 
in this country intended to depart from the English law, they made 
their intention clear by express enactment. As regards the Evidence 
Act, I may refer to section 132 and section 167. As regards 
section 499 of the Penal Code, the legislature has made it clear, by 
express enactment, that in certain respects they intended to depart 
from the English law of libel and slander. For instance, under 
the Penal Code, slander of a private person is a criminal offence: 
it is not so in England. It is not to be supposed that the framers 
of the Penal Code had not before their minds the doctrine of the 
English law with regard to the question of absolute privilege; and 
it seems to me that in dealing with a matter of such importance, 
if they had intended to exclude its application, they would have 
made their intention clear and would not have left it to be a matter 
of negative inference. Mr. Rosario argued that only a 
qualified privilege existed in connection with the occasion of 
judicial proceedings and that the plea of privilege was only open to 
counsel, party, witness or prisoner subject to the obligation of prov- 
ing that the imputation conveyed by the defamatory statement was 
made in good faith within the meaning of the 9th exception to 
section 499. If these were so, one would have expected to find 
amongst the exceptions and illustrations in section 499 some 
reference to a case of qualified privilege in connection with a 
statement made in the course of judicial proceedings. Not only do 
“we find no reference to a case of absolute privilege as recognised by 
the law of England, but we find no reference to any case of quali- 
fied’ privilege in coħnection with judicial proceedings. The in- 
‘ference which I should draw from this would be that it was not 
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the intention of the legislature to exclude the application of this 
doctrine of the English Common law from the law of defamation 
in India. The exceptions would seem to have been drafted with 
reference to the occasions of qualified privilege as recognised by the 
law of England omitting all reference to the question of privilege 
in connection with statements made in judicial proceedings or to the 
other classes of absolute privilege recognised by the law of England. 
There may be said to be five groups of exceptions to the section, all 
relating to occasions as to which qualified privilege is recognised. 
Exception I corresponds to the plea of justification. Exceptions 
II, III, V and VI correspond to the plea of fair comment. Ona 
matter of public interests exceptions VII and VIII cover the cases 
of censure by a lawful authority passed in good faith. Exceptions 
IX and X cover the cases of imputation made in good faith by a 
person for the protection of his interests or for the public good, and 
the case of caution intended for the good of the person to whom it 
is conveyed or for the public good. Exception IV covers the plea 
of fair report of public proceeding, 


I do not think that the canons of construction laid down by 
Lord Herschell in Bank of England v. Vagliano Brothers? are 
applicable here. His Lordship says on page 144, “I think the 
proper course is in the first instance to examine the language of the 
statute and to ask, what is its natural meaning, uninfluenced by any 
considerations derived from the previous state of the law, and not to 
start with enquiring how the law previously stood,and then, assuming 
that it was probably intended to leave it unaltered, to see if the words 
of the enactment will bear an interpretation in conformity with this 
view:” Now the English Bills of Exchange Act, which was the 
subject of Lord Herschell’s observations, was a statute passed with 
the object of codifying the law as itthen stood. The object of 
section 499 of the Code wasto constitute defamation a criminal 
offence on lines which, generally speaking, follow the English Law 
of libel and slander, It was not intended to codify existing law but 
to create new law so far as this country was concerned. 


This being so, in considering the intention of the legislature I 
think we are certainly warranted in taking into consideration what 
the law of England was at the time the Indian enactment was passed. 
If we are to seek for protection of witness and prisoners only with- 
in the four corners of section 499 of the Indian Penal Code or 
within the four corners’ of this enactment and the provisions of the 
Evidence Act, it seems to me that rather #tartling result would 

1, (1891) A. C. 107 at p. 145, ° 
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follow. In section 132 of the Evidence Act the legislature departéd 
from the English law and enacted that a witness should not be 
excused from answering a relevant question on the ground that the 
answer would tend to criminate him, with the proviso that no such 
answer which a witness is compelled to give shall subject him, to any 
arrest or prosecution or be proved against him in any criminal 
proceeding, except a prosecution for giving false evidence by such 
answer. As the section deals with criminating answers, the protec- 
tion given by the proviso is limited to criminal proceedings. But 
if we are to look to the statute law of this country alone, the result 
would be that, unless a witness could prove good faith he would, if 
compelled to answer, be protected from a prosecution in respect of 
a defamatory statement, but he would not be protected against a 
suit for damages. Mr. Rosario contended that the words of the 


proviso were wide enough to include civil, as well as criminal, pro- 


ceedings. But in my opinion, they are not., Again, if the privilege 
of a prisoner is to be ascertained by a reference, and only by re- 
ference, to the provisions of section 499 of the Penal Code, a prisoner 
who stated, in answer to a question put to him by the Court, 
that the witnesses for the prosecution had not spoken the truth, 
would, unless he could discharge the onus of showing that he. made 
the statement in good faith, be liable to be prosecuted for the state- 
ment and would also be liable to suits for damages at the hands of 
all the witnesses to whom he had imputed the giving of false evidence. 
It might even be said, if the occasion is not, absolutely privileged 
and the question of privilege is to be considered only with reference 
to the provisions of section 499, a prisoner who pleaded not guilty, 
unless he could show that this plea was made in good faith, would 
be subject to criminal or civil proceedings. I cannot bring myself 
to believe that the legislature in enacting section 499 intended to 
bring about such a result as this. 

As regards the authorities: in this country, conflicting views 
have been taken. Speaking generally, the trend of the decisions in 
the Madras and Bombay High Courts is that the occasion is ab- 


. solutely privileged. The trend of the Allahabad and Calcutta 


decisions is the other way. We have, however, a decision. of the 
Privy Council which is reported in Baboo Gunnesh Dutt Singh 
v. Mugneeram, Chowdhry,! which clearly recognises the rule of the 
English Common law as applicable in this country. , In that case 
their Lordships pointed out that the suit though called a suit for 
defamation, was in substance an action for+ malicious prosecution. 
The judgment runs :-~-“ Their Lordships are of opinion with the 


1. . (1872) 11 B. L. R, 321. 





Potaraju: 
Venkata 
Reddy 
Us 
Emperor, 
Chief 
Justice. 


Potaraju 
Venkata 
Reddy 
LA 


Emperor. 


Chief 
Justice. 


48 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXIII, 


High Court, that if it had been, strictly speaking, such an action 
it could not have been maintained ; for they agree with that court 
that witnesses cannot be sued in a Civil Court for damages, in respect 
of evidence given by them upon oath in a judicial proceeding. 
Their Lordships hold this maxim which certainly has been recog- 
nized by the courts of this country to be one based upon principles. 
of public policy. The ground of it is this, that it concerns the 
public and the administration of justice that witnesses giving their 
evidence on oath in a Court of Justice should not have before their 
eyes the fear of being harassed by suits for damages ; ; but that 
the only penalty, which they, should i incur if they give evidence falsely 
should be indictment for perjury.” 


It is true that this opinion was expressed with reference to a 
civil action for damages and there is no reference to criminal pro- 
ceedings.’ But as regards the question of principle this, as it seems to 
me, makes no difference. As to this, see the judgment of Sheppard, 
J, in Manjaya v. Sesha Shetti. It is no doubt true that when 
the trial in which the question arose was held in 1866 the law 
of evidence had not been codified. But I do not think this has 
much bearing on the question that we have to decide, since section 
499 of the Penal Code was in existence when this question arose for 
consideration before the Privy Council. Although their Lordships 
do not refer to the section, it of course, cannot be assumed that 
they did not consider its effect. The passage in the judgment abóve ` 
set out is, to my mind,aclear pronouncement to the effect that the 
English Common law doctrine applies in India. Their Lordships 
describe the doctrine as “recognized by all the courts of this 
country” and “ one based upon principles of public policy.” As re- 
gards Madras decisions, in a case reportedin I Weir’s Criminal 
Rulings, 612, a statement made by a prisoner that the complainant 
was kept by him as his concubine some years and was afterwards in 
the keeping of another person was held to be privileged. The ground 
of the decision however, was that the statement was true and fell 
within exception IX to section 499. In a case reported in I Weir’s 
Criminal Rulings, 589, it was found that the defamatory statement 
made by the accused in answer to a question if he had anything to 
say was false and not made in good faith ; Moore J was of opinion 
that the question of privilege must be decided with reference to. the 
provisions of section 499, Subrahmania Ayar, J, was of opinion that 
the occasion was absolutely privileged. In Man jaya v. Sesha Shetti; 
it washeld that the statement of a witness while under cross-exami- 
nation before a Criminal Court was absolutely privileged. In the 


1. (1886) I. L. R 11 M, 477, 
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- case of Hayes v. Christian,! this Court held that where a person who 
: was defended by counsel on a criminal charge interfered in the exami- 


nation of a witness and made a defamatory statement with regard to 
his character, the occasion was not privileged. The Judges no doubt 
took the view that the question should be considered with reference 
to the provisions of Section 499. But they pointed out in connec- 
tion with the English law that the words complained of could not 
be said to have been used in the ordinary course of a legal proceed- 
ing. In In the matter of Alraja ‘Naidu,? the statement by a 
prisoner was considered to be absolutely privileged. The same 
view was taken in the case of Pachai Perumal Chettiar v. Dasi 
Thangam,® but there, there seems to have been a finding by the 
Judge, who tried the case that the questions which constituted the 
defamation were put in good faith. In the case of Pudmarazu 


Pantulu v. Venkatarmana Iyer,* where the questions had been put 


in cross-examination by a vakil and the client: who instructed the 
vakil was charged with defamation, the privilege was held to be 
absolute. In the case of Adapala Adivaramma v. Rabala 
Ramachendra Reddy,” where a suit for damages was brought in 
respect of a statement in an affidavit, the statement was held to be 
absolutely privileged. In the last reported Calcutta Case, Golap 
Janv. Bholanath Khettry,® the learned Judges with reference to a 
complaint to a Magistrate, held that even if the complaint was 
defamatory, the complainant was entitled to protection from 
suit, and this protection was the absolute privilege accorded 
in the public interest to those who make statement to the 
courts in the course of, and in relation to judicial proceedings. ” 
The protection thus described is- certainly not to be found 
within the four corners of Section 498 of the Penal Code. I do 
not think that this view can be reconciled with the view taken in 
some of the earlier Calcutta cases, See for instance the case of 


Augada Ram Shaha v. Nemaichand Shahz,t where it was held 


that a defamatory statement made in the pleadings in an action is 
not absolutely privileged, and the cases of Queen v. Pursoram 
Doss 8 and Green v, Delany.9 As regards Bombay, it.was held in 
Nathjt Muleshvar v. Lalbhai Ravidat,)© that no action for slander 


lies on any statement in the. pleadings or during the conduct of 
suit against a party or witness. Szrgent, C. J., held that the 





1. (1892) I. L. R. 15 M. 414. | 2. (1906) I. L. R. 30 M. 222 

3. .(1908) I. Ļ. R. 31 M. 400. | 4. (1908) 19 M. L. J. 217. . 

5. (1910) M. W. N. 155. 6. (1911) I.L.R. 38 C. 880 at p. 888. 
7, (1896) I. L. R. %2 C. 867. 8. (1867) 3 W. R, Cr. 45. 

9, (1870) 14 W. R. Cr. 27. 10. (1889) I, L.R. 11 B. 97 at p. 100. 
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rule of the English Common law was applicable and he: observed 
“we doubt whether there is anything in the circumstances of this 
country which makes it less desirable from the point of view ‘of 
public policy as concerning the public and administration of justice’, 
as it is expressed by the Pave Council in the case above cited, that 
such statements, though false and malicious, should» in no case be 
made the subject aE the civil action quite independently of the 
question as to their being criminally punishable.” | 

The same view was taken by the Bombay High Court where 
the witness was prosecuted for defamation in the case of Queen 
Empress v, Babaji.1 In the case of In re Nagarj Trikamfi,2 
the Court would seem to have been of opinion that the question of 
privilege must be decided with reference to the provisions of ‘the 
Penal Code. As regards Allahabad, as I have said, the trend of 
authority is in the direction of holding that the occasion is not 
absolutely privileged. I may refer to the cases of Abdul Hakim v. 


-Tej Chander Mukar ji,’ Dawan Singh v, Mahip Singh,* Em- 


peror v.: Ganga Prasad, and Isuri Prasad Singh v; Umrao 
Singh.® 


I agree with the conclusion arrived at by Mr. Justice 
Richards (now Richards, C. J.) who dissented from Knox, J.’ 
in the case of Emperor v. Ganga Prasad.” This judgment is in 
accordance with Madras authorities and seems to me to be based 
on sound principles. I would accordingly answer the question 
which has been referred fo us in the affirmative. 

Sankaran Nair, J—I agree. 

Ayling, J.—I also agree. 


-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(FULL, BENCH) 
Present :—Sir Charles Arnold White, KT., Chief Justice, Mr. 
Justice Sankaran Nair and Mr. Justice Ayling. 
Krishnamal wwe ... Petitioner* (Complainant). 
v. ; 
Krishnaiyangar and another. Respondents’ (Accused), 


Penal Code SS. 499, 500—Defamation—Privilege—Statement_before Regist- 
ering Officer under the Registration Act, whether privileged ?—Registrar not a 
judicial officer or a civil court. 





1. (1893) I. L. R. 17 B. 127. 2, (1894) I: L. R. 19 B. 340, 
2 (1881) I. L. R. 3 A. 815. 4. (1886) I. L. R. 10 A. 425. 
& (1881) I. L. R. 3 A. 685. 6. (1900) I. L. R. 22 A, 234. 


7. (1907) I. L. R. 29 A. 685. 
*Cr. R. C. 421 of 1911. 15th. March 1912. 
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A defamatory statement made by a person. opposing the registration’ of a 
will in his petition to the Registrar, objecting to the registration is nota privileg- 
ed statement so as to except the party making it from liability to be punished 
for defamation, under S. 499, Penal Code. - ; 

A Registration Officer is not in the absence of express enactment to be 
deemed a judicial officer or a Civil Court. Ñ 


- Atchayýá x, Gangayya' doubted and declared overruled by S. 195, Cl. 2, 
Civil Procedure Code. : 

Petition under Sections 435 and 439 of the Criminal Procedure 
Code praying the High Court to revise the judgment of the Sub- 
Divisional 1st Class Magistrate of Coimbatore in Calendar Case 
No. 23 of 1911. 


The case coming on for hearing before (Sundara Aiyar, 
‘and Spencer, JJ.) the Court made the following 
ORDER OF REFERENCE TO A FULL BENCH.t+ 


In this case the petitioner before this Court was the complainant 
in Calandar Case No. 23 of 1911 on the file of Sub-Divisional Ma- 
gistrate of the Head-Quarter Division, Coimbatore. She charged 


_ the two accused with defamation by imputing to her sexual immo- 
_rality in a statement made by accused before the District Registrar 


of Coimbatore in answer to a petition put in by her asking for the 
registration of a wil. The Sub-Divisional Magistrate discharged 
‘the accused on’ the ground that their statement was absolutely pri- 


-vileged, and, that they were therefore not liable to be punished, 


under Section 500, Indian Penal Code. The question whether a 
statement by a defendant in a civil suit or by one who occupies a 
similar position is absolutely privileged or not is one on which the 


‘decisions of the Indian courts are not uniform. A Bench of this 
court has already made a reference to the Full Bench in Criminal 


Revision Case No. 216, of 1911 on the question whether statements 
made by an accused person in his defence are absolutely privileged 
or not. Having regard to the importance of the question and 
the fact that it is likely to arise for decision frequently, we consider 
it desirable that the question arising in this case for decision should 
also be referred to a Full Bench. We therefore refer the question 


whether a defamatory statement made by a person opposing the 


registration of a will in his petition to the Registrar objecting to the 


‘registration -is absolutely privileged so as to exempt the party 
making it from liability to be punished for an offence, under Section 


499, Indian Penal,Code. 
“u (1892) LL, R. 15 M. 138, l t 16th October 1911, 








Krishnamal 
v. 
Krishna 
Iyangar. 


Krishnamal 
v. 
Krishna, 
Iyangar. 


52 THE MADRAS LAW JOURNAL REPoRTS,.[VOL. xxIIty. 


This case may be heard along with Criminal Revision Case 
No. 216 of 1911. a l 


N. B.—The petition has not been heard on the merits, 

V. Venkatachariar for R, Sadagopachariar, for petitioner. 

B. Narasimha Rau for S. Swaminzdhan, for respondents. 

V. Venkatachari referred to several sections of the Registrátion 
Act to show that the Registrar was only an administrative officer and. 
not a Court or Judge; he also referred to Atcha yya v. Gangayya,* 
and to S. 195, Cr. P. C. ee 

B. Narasimha Rau submitted that the Registrar was a quasi- 


judicial officer, like the returning officers in England to whose 
courts the privilege has been extended. 


OPINION} :— 


The Chief Justice:—The question referred to us is whether a 
defamatory statement made by a person opposing the registration 
of a will in his petition to the Registrar objecting to the registration 
is absolutely privileged so as to exempt the party making it from 


liability to be punished for an offence, under -Section 499 Indian : 
Penal Code. f 


In Criminal Revision Case No. 216 of 1911,2 we expressed the 
opinion that a statement made by a prisoner in his defence ‘was ab- - 
solutely privileged and we based this opinion upon the ground that 
the English rule of common law, that anything said in the course of 
a judicial proceeding before a Court of competent jurisdiction by 
counsel, witness or party was absolutely privileged, applied in India. 
The question put to us is limited to a statement made by a person 
opposing the registration of a will. Our answer to this question 
must, in the first instance, depend on the view we take on the general 
question as to whether a registration officer is a Court so as to render 
proceedings before him absolutely privileged. Any 


What we should look to, in considering this question, as it 
seems to me, is the general scheme and purpose of the Registration 
Act and not the special proceedings under particular sections. 


The duties of the registration officers are, in the main, adminis- 
trative, though, no doubt, for the purpose of discharging these ad- 
ministrative duties powers of a judicial character have been confer- 
red upon them. The head of the establishment is an officer called 
the Inspector-General of Registration and he controls the depart- 
ment as an administrative officer. > 

1. (1892) 1. L. R. 15 M. 128 SE 1Eth March 1912, 

; 2, (1912) 23 M. L. J. 29, . 
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There'is'mo appeal from the decision-of a Registration Officer to 
a Civil Court. Ifa party deems himself aggrieved by the refusal of 
the officer to register a document, he must institute a suit . (Section 
77y. An order of a registration officer decides no question of: right 
as between parties, beyond the question of the right of the party 
who presents the tlocument to have the document registered. The 
powers conferred “by Section 39 (compelling the attendance of 
witness), Section 63 (discretion to administer an oath), Section 75, 
(4) (compelling attendance of witnesses and making orders as to 


_ costs) are no doubt powers which are exercised by courts of justice; 


but the fact that a registration officer has these powers does not, in 
my opinion, make-him a court of justice for the purposes of the 
question we have to consider what powers are necessary in order to 
enable him to discharge his administrative functions. 


Section 87 protects a registration officer in the same way as 
Section 77 of the Penal Code protects a judge; but this does not, in 
my opinion, make him a judge. The inference which I should be 
disposed to draw from the provision in Section 84 (3) of the Regis- 
tration Act, that in Section 228 of the Indian Penal Code the words 
“ judicial proceeding ” should include proceedings under the Regis- 
tration Act, would be that, for other purposes, proceedings before a 
registration officer were not “ judicial proceedings.” Similarly, as 
it seems to me, the inference to be drawn from Section 484 of the 
Code of Criminal Procedure is that a registration office is not for 


| ordinary purposes “a civil Court.” oe 


I do not think the definitions of “ Court” in the Evidence Act 
and “ Court of Justice” in the Penal. Code afford us rauch assist- 
ance. ‘These definitions were framed for the purposes of the. Acts 
in which they are to be found. 


In Atchayya v. Gangayya,1 a Full Bench of this Court held 
that a Registrar acting under Sections 72—75 of the Registration 
Act was a Court for the purposes of Section 195 of the Criminal 
Procedure Codz. A contrary view had been taken in Qucen-Empress 
v. Tulja and others.» In Queen-Empress v. Ram Lal, Knox J. 
declined to follow the Madras. Full Bench Decision. 

In Marudayya Pillat v. Perumal Pillai,* this Court held that 
a District Registrar exercising his ordinary functions of registering 
a document, the execution of which is not denied is not a Court 
within the meaning of Section 195 of the Criminal Procedure Code, 
In Queen-Empress v. Ramaya Nadan,® this Court held that a 

1. (1892) LL.R. 15 Nh 138. 2. (1887) LL-R. 12 B. 36, 


3, (1893) LL.R. I5 A. 141. 4. (1892) 2 M.L.J. 286. 
5, (1893) 4 M. L. J. 189, 
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Sub-Registrar acting under Sections 34 and 35 of the Indian Regis- 
tration Act III of 1877 is not a Court within the meaning of Section 
195 of the Criminal Procedure Code. 

Since this case was argued before us Mr. V. Venkatachariar has 
called our attention to a case-Manavala Gourdan v. Kumarappa 
Reddi,1 where Subramania Aiyar, J. held that a District Registrar is 
not a Court within the meaning of Section 622 of the Code of Civil 
Procedure (1882) and that an order as to costs made by a District 
Registrar was not subject to revision. : : TAn 


So far as Section 195 of the Code of Criminal Procedure’ is 
concerned the matter has now been set at rest by the Legislature. 
See Section 195 (2). 

It is not necessary to consider for what (if any) purpose, in “the 
absence of express enactment, a registration officer is, or -is to be 
deemed to be, a Court. The only question before us is, is he a 
Court for the purpose of rendering a statement made i in an “ objec- 
tion petition ” put in in the proceedings referred to in the order .of 
reference, a statement made on a privileged occasion. For the 
reasons I have stated and for the reasons given by West, J. in 
dealing with the question of sanction for prosecution for perjury in 
Queen-Empress v. Tulja,2 in my opinion, he is not. 

I would answer the question which has been referred to “us. in 
the negative. 

Sankaran Nair, J—] agree. 

Ayling, J. :—I agree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Sir Charles Arnold White, KT., cies, Justice and 
Mr. Justice Sadasiva Aiyar. 


: Venkata Raghavalu Reddiar A ( (Plaintiffs 
nis. 
and another bpellant (Nos. 1 and 2). 
_ { (Defendants 
2 Nos. 1, 2 dnd 
Baggiammal and others ... Respondents. . Sadda 
l plaintif). 

Will.—Proof—Sound disposin g mind. 

If a testator has given instructions to another to make a will and that other 
prepares it in accordance with those instructions, all that is necessary to make 
ita good will, if executed by the testator is that he should be able to think thus 
far “I gaveX . . . , instructions to prepare a will making a ‘certain ‘dis- ~ 


1. (1907) 17 M. L. J. 313 2, (1887) I. L.R. 12 B. 36. 
Appeal No. 59 of 1910. ©..  * 29th March 1912, 
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position of my property. I have no doubt he has given effect to my intention 
and I accept the document put before me as carrying it out.” 


Parker v Filgate,’ Perera v. Perera? followed. 
- Appeal against the decree of the District Court of Chingleput 
in Testamentary Original Suit No. 23 of 1907, 
= The Court dekvered the following . 


Judgment :—The Chief Justice :—This is an appeal from the 
decree of the District Judge of Chingleput refusing to grant probate 
of a will. The will is propounded by the three executors, two of 
whom are the brothers-in-law of the deceased, having married his 
two sisters. One of the brothers-in-law, Ramanjulu, joined with 
the other executors in applying for probate of the will in the Court 
below, but he has not appealed against the decree refusing probate. 
Probate is opposed by the widow of th: deceased and by two 
illegitimate sons of the deceased. The deceased left him surviving: 
his widow, the daughter of one Subba Naidu, a retired postmaster 
in Madras, a sister who married Ramanjulu, one of the executors 
who has a son, Appavu, and another sister who married another of 
the executors, Ramaswami Naidu, and he has no family. The will 

ears date June 17th, 1907, but the case for the plaintiffs is that 
it was not executed until June, the 18th. The deceased’ died on 
June, the 19th. He had been suffering from some urinary com- 
plaint for some years prior to his death and his last illness began 
about the 6th- June 1997. The case for the plaintiffs who pro- 
pounded the will is that he was of sound disposing mind on June 
the 18th, when the will is said to have been executed and that even 
in the view he was not of sound disposing mind on that date, he 
was capable of making a will on June the 14th, that he on that 
date gave instructions for the preparation of a will, and that the 
document which was put before him on June the 18th embodies 
those instructions and that the deceased understood this. It is the 
plaintiffs’ case that the will was brought into existence as a result 
of a considerable amount of persuasion brought to bear upon the 
deceased by some of his friends at the instance of the deceased’s 
father-in-law, Subba Naidu. The deceased had made a will, which 
had been registered in March 1905. By that will he devised lands 
in a certain village to his sister, the wife of Ramaswami Naidu, 
with reversion to Appavu, the son of his other sister. He- left the 
rest of his property to Appavu Naidu subject to the payment of 
Rs. 40 a month to his widow. He cancelled certain ‘debts 
owing to him including a debt due by a dancing girl.. Accord- 
ing to the plaintiffs® case Subba Naidu, the ist defendant’s 

1. (1883) L. R. 8 P. D. 171. 2. (1901) A. Ç. 354, 
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father, was dissatisfied with this will and in April 1907 -asked 
some of the deceased’s friends to try and persuade the deceased 
to make.a fresh will more favourable to his widow. The deceased 
declined to do this. It is the plaintiffs’ case that during the last 
illness of the deceased these efforts were renewed, and successfully. 
Under the will of which probate is now- sought the widow gets ‘a 
house in Tirumangalam and-a village. The sister Ramaswami 
Naidu’s wife, gets considerable landed property and Rs. 10,000...in 
cash with reversion to Appavu who is resicluary devisee and legatee. 
The provision cancelling the debt due from the dancing girl is, not. 
reproduced. ` ee 


Now, there can be no question that the ‘will which has been 
propounded by the executors was the outcome of the suggestions 
made by certain of the witnesses called in stipport of the will 'at the 
instance of Subba Naidu and in the interest of the widow. “The 
case for the defence is that the will was really “brought: into -éxis- 
tence at the instance of Ramaswami Naidu and in the” interest of 
himself and his wife;‘and this is the view which is taken by th: 
District Judge. These being the circumstances in which the ‘will 
is made, it is necessary to examine very carefully the evidence which 
has been adduced in support of the will, and unless we are satisfied 
that the will was, in fact, the will of the deceased, made by him as a 
free agent, notwithstanding that it was the ‘outcome of suggestions 
made to him during his last illness by parties purporting to ‘act’ in 
the interests of his widow, it cannot of course be admitted to 
probate. It is not suggested that the will was procured “by 
undue influence, but it is clear that the will cannot be described as 
a spontaneous act of the deceased. . wine 


So far as the medical evidence goes the evidence if true is 
sufficient to establish that the deceased was of a sound disposing 
mind when he gave his instructions on the 14th of June and that 
he understood what he was doing when he accepted the document 
which purported to embody these instructions on: the:.18th 
of June. He was attended in his last illness by the Hospital 
Assistant and by Dr. Phillips an L. R. C. P. and L.R. C.S. of 
Edinburgh, who was summoned from Madras and who saw him on 
the 14th and on the 18th June. The Hospital Assistant speaking 
of the deceased’s condition on the 18th stated that he was quite 
conscious and sensible when he signed the will and that he was 
‘then sitting in his chaïr, that he was able to give instruction to his 
clerk and was talking to his friends, that his condition was the 
same on the 14th, that his mind was clear and that he was able:to 


PART III] THE MADRAS LAW JOURNAL REPORTS, 57 


. Speak to'his friends and some business people between the 14th 
and 18th of June. Dr. Phillips deposed that he visited the deceased 
on the 14th of June and found him suffering from extravasation of 
urine, that he suggested an operation that the deceased had first 
consented but afterwards changed his mind that he then left after 
having been there about half an hour, that he saw him again in the 

“early morning of June 18th and found him worss, that he had fever 
and his pulse was quicker and he was altogather ina worse condi- 
‘tion than when he left him on the 14th, that he spoke to the deceas- 
ed but he did not reply, that he thought the deceased was not 
pleased with his presence and that was why he did not speak because 
he spoke to the Hospital Assistant. In cross-examination he stated 
that on the 18th of June he thought the deceased made himself 
intelligible when he spoke to the Hospital Assistant, that he thought 
the deceased perfectly understood what the Hospital Assistant said, 
that he did not think the deceased was unconscious but that he 
was conscious, that if he had been treated by the witness he might 
have lived, that he was asked by the Hospital Assistant if it was 
safe to remove the patient to his village and that the witness told 
the Hospital Assistant that it was not safe to remove him at that 
stage. Curiously enough neither the Hospital Assistant who was 
called by the plaintiffs to support the will nor Dr. Phillips who was 
called for the defence was asked directly whether in his opinion the 
deceased was capable of making a will on June the 14th or on 
June the 18th. The District Judge came to the conclusion 

“that the deceased was not of sound disposing mind “ in spite of the 

_ evidence of Dr. Phillips and the Hospital Assistant.” The Judge 

states that Dr. Phillips “did not give evidence in a straight- 

forward manner and apparently came prepared to speak against the 
defence ;” and as regards the Hospital Assistant he observes that 
he was examined on commission and that the note of the District 

Munsiff who examined him shows that he displayed great bias on 

behalf of the plaintiffs and that his demeanour in the witness box 

was unsatisfactory. So far as the recorded evidence goes, there 
does not seem anything to warrant the criticism that Dr. Phillips 
` did not give evidence in a straightforward manner. He answered 
the questions directly and it was not his fault that he was not asked, 
as he ought to have been asked, whether in his opinion the deceased 
was of sound disposing mind. The District Judge bases his opinion 
that the deceased was not of sound disposing mind on the 18th to 
some extent on the appearance of the so-éalled signatures which 
appear at the foot® of each sheet of the will. There can be no 
question that although the signature on the first sheet possibly bears 
> i 
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some remote resemblance to the signature of the deceased, the ather 
signatures are rightly described by the District Judge as mere 
scribbles, The District Judge also finds that as regards some of 
the attesting witnesses they did not sign the alleged will on the 
18th. From what I have said it is clear that this case is not free 
from difficulty. Although I tm reluctant in a cas? of this sort ta 
disturb the finding of a Judge who has had the advantage of seeing 
the witnesses and observing their demeanour, I have come to the 
conclusion that the evidence adduced in support of the Will is in 


| the main true and that the deceased, even assuming that he was not 


capable of making a Will on June the 18th, was capable of under- 
standing on that day that the document put before him embodied 
instructions previously given by him. As regards the law in this 
matter it was thus laid down by Sir James Hannen in Parker v, 
Felgate} “ If a person has given instructions to a solicitor to make 
a Will, and the solicitor prepares it in accordance with those in- 
structions, all that is necessary to make it a good Will, if executed 
by the testator, is that he should be able to think thus far, ‘I gave 
my solicitor instructions to prepare a will making a certain disposi- 
tion of my property ; I have no doubt that he has given‘effect to my 
intention, and I accept the document which is put before me as 
carrying it out.’” . The law as thus laid down by Sir’ Jamies Hannen 
was cited with approval and acted on by the Privy ‘Council’ in 
Perera v. Perera*. ; ` ; 


[His Lordship after discussing the evidence said:—“ I. have 
come to the conclusion that the evidence is sufficient to establish 
that. instructions for the making of the Will were given by the 
deceased on the 14th when he was of sound disposing mind, that 
these instructions were embodied in the document which. was put 
before him on the 18th and that on the 18th he was capable of 
understanding that that document embodied the directions which 
he had previously given.” ] l l 


The appeal must be allowed and the will admitted tò probate; 


The plaintiffs may take their cost out of the estate. The 
defendants will pay their own costs here and in the Court below. 
[Sadasiva Aiyar J. agreed with his Lordship the Chief Justice in a 
separate judgment dealing with the evidence in the case. Ed] 








1. 8P.D, 171. 2. (1901) A. C. 254. 
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IN THE ‘HIGH COURT OF JUDICATURE AT MADRAS. 


f » Present :—Mr. Justice Sankaran Nair and Mr. Justice Ayling: * 


' Appellant in 
4 Brakas of Chittedu | 


all the Second (Plaintiff) 
Appeals. 


: ; : P (Defendants 
Pelleti Pedde Narayanappa cr ee and 3rd defen- 


Naidu and others f of 1908. dant legal rep- 
resentattves.) 


.. - Landlord and tenant—Enhancement of rent—Absence of evidence to show 
payment of lower rate at any tiic. 


© Where there is no evidence in the case to show that any lower rate than the 
one claimed was ever at any time paid, it is impossible to treat the rent demand- 
ed as a case of enhancement. 


Second Appeals against the decree of the District Court of 
Nellore in Appeal Suits Nos. 12 to 17 of 1908 presented against 
the decision of the Court of the Deputy Collector of Gudur in 
Summary Suits Nos. 72, 77, 78, 80, 82 and 83 of 1907 respectively. 


The Court delivered the following 


Judgment :—The Deputy Collector finds that garden rates 
were paid by the ryots for nearly 40 years on these lands. The 
judge finds that the suit lands became garden lands only after the 
wells were sunk and that the wells were not dug more than 28 years 
ago. It is not clear from the appeal judgment whether the judge 
intended to find that the rents, which were admittedly paid by the 
tenants, were paid only after the wells were sunk, or whether he 
intendéd to set aside the finding of the Deputy Collector that these 
garden rates were paid for 40 years. We will therefore ask for 
findings on the following questions :— 


(1) For what time were the ryots paying the garden rates ? 
(2) When were the wells sunk ? 


. (3). Whether the ryots were paying garden rates before the 
galls were sunk ? 


The findings should ie submitted within six weeks -from the 
dàte'of this order and seven days will be allowed for filing 
objections. 


In compliance with the order containcd in the above judgment 
the District Judge submitted the following finding, vi viz., Saras 
® S, A. Nos. 1767 to 1772 of 1908. ; 12th March 1912, 
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_ That the defendants have been paying garden rates on’ the, 
suit lands since Fasli 1290 at least. l 

That the wells were sunk some time prior to Fasli 1290. 


That he could come to no definite conclusion, though he con- 
sidered it not unlikely that the “ garden rates” and*the “ sinking of 
the wells” were contemporaneous. 


These Second Appeals coming on for hearing again the Court 


delivered the following 


J udgment :—We accept the findings of the District Judge on 
the first two points referred to him: that is, that both. the sinking: 
of the wells and the payment of the garden rates must be referred 
to some period prior to Fasli 1290, but how long before, it is 
impossible to say in either, case. 


The third point was ‘whether the defendants were paying 
garden rates before the wells were sunk.” On this the District 
Judge says there is practically no evidence and he can come to no 
definite conclusion, although he considers it “ not unlikely that the 
garden rates and the sinking of the wells were contemporaneous.” 
We cannot treat this very guarded surmise as a finding and can 
only take it that no finding is possible. 


_ In these circumstances what conclusion should be arrived at? 
In our opinion the landlerd’s claim must be allowed. . 


The salient feature in this case which at once’ distinguishes it 


from the cases relied on by the respondents (Fisher v. Kamakshi 


Pillai, | Arumugam Chetti v. Raja Jagaveera Rama Venkates- 
wana Ettappa,* and Puramzswimi v. Pusala Thevan,® is that 
there is no evidence in this case to show that any lower rate than 
that now claimed was ever at any time paid. In other words it is 
impossible to treat this as a case of enhancement of rent. The rent 
now claimed has beea, in fact, paid for at least 28 years before suit 
and there is no evidence of payment at any other rate. The land- 
lord’s claim must, therefore, be allowed. The decrees of the District 
Judge are set aside and those of the Deputy Collector restored: with 
costs to the plaintiff throughout. os 





1, (1897) T. L. R. 21 M. 126 $ (0905) 28 M, 444. 
< 3, (1909) 20M, L. J. 142, 
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IN: THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sadasiva Iyer. 


Venugopal Naidu and others... .... Defendants. 
> (Appellants.) 
ou, es 
A. Ramanadhan Chetty and another © ... Plaintiffs. 
(Respondents.) 


JI Hindu Law—Joint family—Debts of fathcr—Son’o pious obtigatios—Words 
" Avyavaharika.” 

Sons of.a Hindu father are under a pious obligation to discharge decree 
debts against the father personally, incurred in connection with litigation as a 
Devastanam Committee member. 

Ghakowri Mahton v. Ganga Pershad, 32 B. 348 dissented from. - 

Dharbar Khachar v. Khachar Harrur, 15 C. L. J. 228 followed. 

Ramayyengar v. Secretary of State, 20 M. L. J. 89 distinguished. 

__ Per Sadasiva Aiyar J :—The term “Avyavaharika” 2 explained. " Avyava- 
harika ” means a debt which is not supportable as-valid by legal arguments and 
on which no right could be established in the creditor’s favour in a court of 
justice, | 

Second Appeal against the decree of the Subordinate Judge’s 
Court-of Madura (East) in Appeal Suit No. 528 of 1909, presented 
‘against the decree of the Court of the Additional District Munsiff 
of Madura in Original Suit No. 44 of 1908. 


. Q. S. Venkatachariar for appellants. 
‘K. Srinivasa Aiyar for respondents. + 
The Court delivered the following judgments :— 


Sadasiva Aiyar, J—The defendants 8 and 11 to 14 (5 of the 
legal representatives of the 3rd defendant who died pending the 
suit) are the appellants in the above second appeal. The suit was 
brought ‘by plaintiff, one of the five members of a temple committee, 
for contribution from the other four committee members in respect 
of moneys which had been recovered from the plaintiff above in exe- 
cution of the decree obtained by the trustee of the Madura Menakshi 
‘temple against the members of the committee (inclusive of plaintiff 
cand 3rd defendant) for moneys which they had spent out of the 
‘temple funds in previous litigation carried on by them in the High 
Court, the High Court, having in that previous litigation directed 
that committee members should pay such costs out of their private 
funds and not out of the Devasthanam funds. (See the last sentence 
of the judgment in Alagiri Swami Naicker x, Sundereswara T yer.) 





“AS; A. No. 1022 of 19f0. 28th March 1912. 
1, (1898) L L. R. 21 M. 278 at p. 287, 
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The lower courts decided that the 3rd defendant’s legal re- 
presentatives (sons and grand sons) are liable to discharge 3rd defen- 
dant’s debt to plaintiff, the debt being based on 3rd defendant’s 
liability to contribute his quota of the amount paid by plaintiff alone 
to discharge the joint decree against plaintiff and his fellow commit- 
tee members in the temple manager’s suit. The ofily ground argued 
before us in this second appeal is the 4th ground in the special 
appeal memorandum. ‘That ground is to the effect that 3rd defen- 
dant’s sons and grandsons are not legally bound to discharge’ the 
debt incurred by 3rd defendant, to the Devestanam whose funds. 
were spent without due authority by 3rd defendant and the other 
members of the committee, as 3rd defendant’s descendants are not. 
under a pious obligation to discharge such a debt. 


Reliance is strongly placed by the learned vakil for the 
appellants in the case Darbar Khachar v. Khachar Harrur} where 
it was held that under the Hindu Law Texts, a son is not liable 
for his father’s “ Avyavaharika” debts, the term being inter- 
preted by the learned judges who decided that case, as 
meaning “ Unusual” or “not sanctioned by law or custom. The 
learned Judges ruled in effect that the son is not liable for debts 
which the father ought not, “as a decent and respectable man ” 
to have incurred. That very learned judge, Mr. Justice Mookerjee of 
the Calcutta High Court has elaborately considered the whole 
question in a case Ghakowri Mahtony. Ganga Pershad2 and I 
cannot usefully add anything to the observations found in the 
lucid judgment in that case. The learned Judge virtually dissents 
from the decision in ‘Darbar Khachar v. Khachar Harrur 1 
Learned Sanskrit scholars have différed from one another as to 
the meaning of the expression “ Avyavaharika” debt (see the first 
paragraph in page 231 of the judgment in 15 Calcutta Law Journal 
case.) Iam inclined to accept Colebrooke’s paraphrase namely 
“debt incurred for a cause repugnant to good morals” as more 
nearly approaching the true import of the expression than any 
of the meanings given by the other authorities. If I might venture 
upon giving my own translation of the expression “ Avyavaharika ” 
I would paraphrase an Avyavaharika debt asa debt which is not 


_ supportable as valid by legal arguments and on which no right 


could be established in the creditor’s favour in a court of justice 
(compare the use of the word “ Vyavahara” in such expressions 
as Vyavahara Mayukha, Vyavahara Darpana, etc.) 





1, (1908) 1. L. R. 32 B. 348, 2. (1912) 15 C. L, J. 228 
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". The-3rd defendant clearly owed a legally valid debt to the: 


Devasthanam even if he had really misappropriated the moneys 
which he had taken from the Devastanam fund (instead of having 
merely sanctioned their expenditure bona fide on inappropriate 
objects) and his descendants are bound to repay that debt according 
to the decision in Natesay yan v. Ponnustwmi? where it is observed 
“upon any intelligible principle of morality, a debt due by the 
father by reason of his having retained for himself money which he 
was bound to pay to another would be a debt of the most sacred 
obligation and for the non-discharge of which, punishment ina 
future state might be expected to be inflicted, if in any. 


As regards the casein Rumayyengar v. Secretary of State 2 


(also relied on strongly by the appellant’s learned Vakil) that decision 
rested “on its own special circumstances,” for, the learned Judges 
found in that case that the father knowingly brought a false case as 
a-pauper. When he lost the suit and was made liable for the 
Government cost, it was held that his sons were not liable to 
- Government for such costs so incurred. Without saying that I 
agree with the reasons given in the said decision, that decision is 
easily distinguishable from the present case. The judgment in 
Alagiriswami Naicker v. Sundaramier 3 does not establish that the 
committee members (three of whom joined in the appeal to the 
High Court with the concurrence of the remaining two) dishonestly 
preferred the appeal to the High Court which appeal costs they 
were directed to bear out of their private funds. Imprudent and 
even “ unconscientiously”. imprudent debts of the father are not in 
my opinion, immoral, illegal or “ Avyavaharika” debts (see Khali- 
bal Rahman x. Gobind Pershad £) and the sons cannot, in Hindu 
Law escape liability for such debts of their father. 


This Second Appeal consequently fails and is dismissed with 
the costs of first respondent (plaintiff). 


Benson J :—I ‘agree that the sons ‘are liable and that the 
second appeal should be dismissed with costs. 








9. 2. (1909) 20 M. L. J. 89, 
78, 4, (1892) I. L. R. 20 C. 328, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present : —Justice Benson and Mr. Justice Sundara Aiyar. 


.V. Subba Row ... Pre Appellant. (1st Defendant.) 
v. i 
F e (Plaintiff and 
Annathanarayana Aiyar Respondents. Defendanis 
and others Nos. 2 to 9). 


Hindu Law—Joint family—Partition—Partial Partition by alienee from 
co-sharer. 


In a suit for partial partition i.e., for partition of an item of property by the 
transferee from a co-parcener of a joint Hindu family, the defendants are not 
entitled to ask that the suit should be dismissed on the mere ground that the 
suit does not comprise all the family properties and they can only claim either 
that there should be general partition among all the members of the family or that 
before the plaintiff is allowed the share inspecific property purchased by him 
the equities as between the co-parceners should be taken into account and 
adjusted ; but where on the pleadings or the facts found there are no equities 
which the other members have against the purchaser of the right of one of 
the members which can only be worked out in a general suit for partition, the 
suit for partial partition will lie Harikrishna Chowdhury v. Lakshimi Narayan 
Puntulw) referred to. 


On an alienation of the share of a co-parcener in one out of several items of 
properties, the joint tenancy of all the members, including the one whose right 
in the particular property is transferred to a third person, with respect to the 
other properties in the family is not affected by the alienation. The members 
of the family preserve their undivided status and they also continue to 
remain joint tenants with respect to all properties except that with respect to 
which the right of one of them passed to a stranger ; with regard to the pro- 
perty affected by the transfer the alienee is a tenant in common with the mem- 
bers of the family other than the alienee, these other members being still joint 
tenants amongst themselves with respect to their own shares. 


The transferee acquires the share of the transferor at the time of the trans- 
fer, but subject to the important qualification that the right obtained is subject 
to all the equities available to the other members of the family against the 
transfer. The different view entertained in the earlier decisions explained and 
declared no longer law. ' 

The rule against partial partition is nota rule of Hindu law but owes 
its existence to judiciary Jaw; elsewhere in India co-tenancy and joint 
tenancy are the result of contract and the rule against partial partition will hold 
good there. Butin the case of a joint Hindu family the tenureis not theresult 
of any agreement ; and the right to insist on a partition does not stand on 
the same footing as it might in cases of co-tenancy arising from contracts. 


Second Appeal from the decree of the District Court of Salem 
in Appeal Suit No. 202 of 1908, presented against the decree of the 
Court of the District Munsif of Namakal in Original Suit No. 1197 


of 1904. 


. 
#S, A. No. 732 of 1910. 21st March 1912. 
1, (1910) 20 M. L, J. 323. 
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Ki Ramachandra Aiyar and T. M. Krishnasawmy Aiyar :— Subba Row 
The rule that property outside the jurisdiction need not be sought v: 

to be divided applies only when a claim cannot b2 made in respect of es 
‘such. ‘property also. without leave of the court. Kadir Bhi v. ` Aiyar. 


„Rahiman Bhi,! Balaruuv. Ramachandra,? otherwise the law is 
“presemptory. Ibaramsa Rowthan v. Thirumalai Muthuvira Thiru- 
‘venkatasami, 3 Venkatarama v. Mera Labzi,* Palani Konan v. 
‘Masa Konan’ Syed Hubibwi Rasel Abdul San v, Ashita Mohan 
‘Ghosh®, Subramaniyam Chettiar v, Padmanabha Chettiar", Shiva 
Murteppa v. Verappa.® 

` The basis of the rule no doubt is the existence of equities bat the 
“absence of equities to adjust isno reason to relax the rule in any 
sparticular case. From the theory of Mitakshara Law, it follows 
that no member can predicate that he has right to any particular 
portion of the family property. There is nothing in Ramachandram 
„Pillai v, Kalimuthu chetty,® against this Harikrishna Gita) 
vi Venkatalakshimi Narayana.10, 

C. V. Ananthakrishna Aiyar for respondents. 

The Court delivered the following 

Judgment :—The plaintiff in the suit, out of which this Second 
„Appeal arose, purchased the right of the 3rd defendant, a member of 
„an undivided family consisting of defendants Nos. 1 to 8, in cer- 
‘tain lands in court-auction in execution of a decree obtained by him 
‘ against the 3rd defendent. This suit was instituted in the District 
"Munsif’ s Court of Namakal, Salem District, and was to recover the 
-3rd defendant’s one-fourth share in those lands. The contesting 
defendants pleaded that there were other properties belonging to the 
family in the District of Coimbatore and in the Native State of 
“Cochin and that the suit for the division of part only of the properties 
Belonging to the family was not ‘maintainable. They pleaded also 
,that there were debts belonging to the family and that no partition 

“could be allowed without making provision for the discharge of 
those debts. There were also other pleas, viz, that the plaintiff’s 
:claim was barred by the rule of res judicata and that the 3rd 
‘defendant had relinquished his right in the family property before 
the plaintiff's purchase, We disallowed these pleas at the hearing 
and we do not consider it necessary to deal with them further, 

After the issues in suit had been framed, the 1st defendant 
asked that certain further issues should be raised, viz., (1) whether 
“this suit is beyond the jurisdiction of this court ? (2) whether there 


pee 





1. (1866) 3 M. H. C. 167 2. (1898) I. L. R. 22 B. 922. 
3. (1910) L L. R. 34M. 269. 4. (1889) I. L. R. 13 M. 275 
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are other properties, debts and incomes connected with the 
family as alleged by the lst defendant?, and (3) whether 


all those should be included in this suit -and whether they 
should be got by all? ‘The District Munsif disallowed this 


application on the ground that they did not arise out of any- 
thing contained in the original written statement.” Complaint was 


made in the grounds of the appeal preferred by the defendants in 


the District Court against the Munsif’s judgment that the Munsif 
“ought not'to have disallowed the application for further issues 
necessary for the proper determination of all the contentions of the 
parties in the case.” But the vakils who appeared for the appellants 
intimated at the hearing “that they did not press the grounds of 
appeal regarding the adequacy of issues or of the necessity for framing 
additional issues.” The defendants insisted both in the Munsif’s 
Court and in appeal that the suit should be dismissed on the ground 
that it did not ask for a partition of all the properties belonging to the 
family, for awarding to the plaintiff the 3rd defendant's share in the 
lands purchased by the plaintiff. Both the lower courts disallowed 
this application on the ground that the rule that a suit for partial parti- 
tion will not lie, does not apply where the properties not included do not 
lie within the jurisdiction of the court in which the suit is instituted 
and that such was the fact in this case as the other properties were 
within the jurisdiction of the courts in Coimbatore and Native 
Cochin. The learned District Judge relied in support of his view 
chiefly on Subba Row v: Rama Row.1 It is argued that that ruling 
is not applicable to suits instituted after the Civil Procedure Coda, 
Act VIII of 1859, was repealed, according to which, a suit for 
recovery or partition of immoveable properties situated within the 
jurisdiction of more courts than one could be instituted in any one 
of the courts within whose jurisdiction part of the property was 
situate only with the permission of the court, while under the 
Procedure Code of 1877 (Act No. X of 1877) and the stibsequent 
Codes such a suit could be instituted without any permission of 
court in any court within the local limits of whose jurisdiction any 
portion of the property is situate. Ths argument is that it 
was because the plaintiff could not b2 bound to ask for permission 
to inélude in his suit properties, situated within the jurisdiction of 
another court, that it was held that he was not bound to include in 
a suit for partition properties which were not within the jurisdiction 
of the court in which ‘the suit was instituted. We are of opinion 
that there is force in this contention and we would be inclined to 
consider this question further if we did not ceme to the conclusion 
1. (1867) 3 M. H. C. R. 276. 
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that we were not bound in this case for other reasons to give 
effect to the contention that the suit must . fail on the ground that 
it was one for partial partition. 


The suit in this case is not by a member of an P 
family but by a purchaser of a portion of the rights of one of the 
members of such a family. It has been fully established in this 
Court that such a purchaser acquires the share of the member whose 
right he has purchased as it stood at the time of his purchase. See 
the decision of the Full Bench in Iburamsa Rowthan v. Venkatasami 
Naick.+ As pointed out by Krishnasami Aiyar, J. in that case, the 
joint family ownership of the members of the family in the property 
alienated by one of them becomes severed to the extent of the share 
of the member whose right has passed to a strang2r. It does not 
affect the joint tenancy (to use a convenient, though, somewhat 
inaccurate expression) with respect to it, so faras the other members 
of the family are concerned. It is hardly necessary to say that the 
joint tenancy of all the members, including the one whose right in 
the particular property is transferred to a third person, with respect 
to the other properties in the family, is not affected by the alienation. 
The position briefly is this. The members of the family preserve 
their undivided status and they also continus to be all of them joint 
tenants with respect to all properties except that with respect to 
which the right of one of them has passedto a stranger. With 
regard to the property affected by the transfer the alienee is a 
tenant in common with the members of the family other than the 
alienor, those other members being still joint tenants amongst them- 
selves with respect to their own shares. In earlier decisions of this 
Court a different position had been taken up. It was held that the 
transfer of the right of an undivided member, in the whole or part 
of the family property, gave the transferee only an equity and 
not what strictly could be termed a right in property, the equity 
being right to enforce partition and to ask the court, out of 
what may be given on division to the member whose right 
has been transferred, some property that would be sufficient 
to give effect to what the transferree purported to acquire 
uoder the. transfer. This equity, it was held was liable to 
fluctuation so as to diminish but not to imcrease and so as 
also not to be destroyed though liable to diminution. See the 
judgment of the learned Chief Justice in the case above referred to. 
This position must be taken to have been now definitely abandoned 
after an examination of the decisions of thee Privy Council and of 
the various High Courts bearing on the point, and we must now 


1, (1910) I. L. R, 34 M. 269, 
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proceed on the footing that the transferree acquires the share of the 
transferrer at the time of the transfer, but subject to this important: 
qualification that the right obtained on transfer is subject to ‘all 
the equities available to the other members of the family against 
the transferrer. Thus they might shew that the transferrer was 
under obligations to the family which: he woukd be bound. to 
satisfy before getting any share in the property transferred, and, 
if these obligations would completely destroy his right in that 
property and disentitle him to get any share thereof, the transferree 
would also be subject to the same equity. But barring the liability 
to have such equities set up against a transfer, the transferree is entit- 
led to the transferrer’s share as it stood at the time of the tranfer. See 
the judgment of Sir V. Bhashyam Ayyangar, J. in Ayyagari Venkat- 
ramryya v. A yytgari Ramtyyas 

The question therefore for decision is whether a transferree who 
is a tenant in common with reference only toa portion of the family 
property with the members of the family other than the member 
whose -right he has purchased is absolutely disentitled to claim a 
partition of the property in which alone he is interested or is entitled 
to claim such partition subject to any equities that may be set up by 
them against his privy in interest. : If the latter position be the cor- 
rect one, then the decree of the lower courts in tbe plaintiff’s favour 
must be upheld, for we are of opinion, on the facts found, that no 
equities have been proved which would disentitle the plaintiff to a 
decree for partition of the property in question. It was no doubt 
contended by the defendants that there were debts binding on the 
family which should be provided for and they press for an issue on 
that question. But in the lower appellate court they abandoned their 
demand for such an issue. It was not alleged that the exclusion of 
the properties in Coimbatore and Cochin from this suit would sub- 
ject the defendants to any disadvantage inthe matter of dividing 
them subsequently. If then they are not likely to suffer any injury 
by the partition being allowed, are we bound to dismiss the suit in 
Second Appeal on the ground of any rigorous rale of law that 
partial partition cannot be allowed? Ram Mohan Lal v. Mul- 
chand,® is a distinct authority against the defendant’s contention. 
The facts there were very similar to those in this case except that 
the alienation by a co-parcener in part of the family property was 
made with the consent of the other members of the family. But 
this fact has really no bearing on the question for considerations 
Banerjee and Richards, JJ. in decreeing the purchaser’s claim 
observe.—“ The plaintiff is admittedly nota member of a joint 

1, (1902) I. L. R. 25 M. 690, 2, (1905) LL. R, 28 A. 39, 
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family. Therefore the property sought to be partitioned is property 
held by certain persons who can only be deemed to be joint owners 
of it. There is nothing to preclude one of the joint owners of 
several items of property from seeking a partition of one of such 
items of property.” The learned judges followed the decision in 
Srimatt Padmamani Dasiv. Srimati Jagadamba Dasi. It is 
contended that this. view is contrary to the decisions of this Court 
in Venkatarama v. Meera Labzi,2 and Venkkyya v. Lakshmayya, 
and other cases, and that it is a well-established rule that a suit for 
partial partition must be dismissed whether the plaintift be a member 
of the family or a transferree of his rights in the whole or a part of 
his property. We are of opinion that.no such hard and fast rule is 
laid down in the decisions of the High Courts. Where the plaintiff 
isa member of an undivided family the decision of the question 
would probably not stand on the same footing as when he is only a 
transferree. In the former case, one of the objects of the suit is the 
dissolution of the status of undivided members and it may well be 
argued that the court will not help a plaintiff who wants a division 
only of some of the properties. Such a division, it may be urged, 
may raise the question whether the court decree would altogether 
effect a severence of the status of the members and make them 
tenants in common with respect to the properties left undivided or 
whether the status of the parties would remain that of undivided 
co-parceners with respect to such properties. Some cases at least 
seem to have recognised that the status gf the members may be 
different with respect to the properties actually divided and those 
that are not divided (see Mayne’s Hindu Law, 7th Edition, Section 
493). But though the parties may perhaps effect such partial seve- 
rence in status, the court may well refuse to pass a judgment which 
would give rise to a difficulty of this kind, It may no doubt well 
be held that even where a decree of court does not direct a division 
of all the members, a partition decree would always have the eftect 
of dissolving the undivided character of the family. This would 
Solve the difficulty mentioned above. It cannot be denied that the 
courts have always recognized the right to a decree for partial 
division where some of the properties are beyond the jurisdiction 
of a court or where the property is in the possession of a mortgagee 
or other third party entitled to hold it and so not available for 
actual division at the time (see the judgment of Randde J. in 
Shivmurteppa v. Virappa,* a second suit will also lie for enforcing 
the division of the properties omitted in the former suit by over- 
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sight (see Gorachand Haldar v. Basanta Kumar Haldar1). Clearly 
therefore there is no invariable rule that the court will not decree 
partial partition. After all, the principle underlying the rule is only. 
one of equity and cenvenience. It would ordinarily be unfair where 
the co-owners are in possession of different portions of their common 
property to allow one of them to claim a partitien of property in 
the. possession of the others and to allow him to tefuse to bring 
into hotchpot properties in his own possession. It would also be ` 
unfair to allow partition of some only of the common properties 
where the co-owners (defendants) would be prejudicially aftected by 
a partial division, by provision not being made for the discharge of 
debts or for the rendering obligations dive by the plaintift to his co- 
sharers in connection with the common holding. But if there is no 
question of any equities or of any inconvenience, as in a case where 
several distinct estates are owned by the co-sharers, there seems to be 
no principle which requires that the court should necessarily refuse to 
decree a partition of one of them. The rule against partial partition 
is not confined to property held by the members of an undivided family 
or by joint tenant in England but applies equally to tenants in com- 
mon. See Parbati Churn Dib. v. Ainuddeen,? Ramasami Chetti v. 
Alagirisami Chetti,® and Hari Kistna Chowdary v. Lakshminara- 
yana Pantulu,*. ‘The right of the defendant in such a case is not to 
have the suit dismissed in toto but to insist on the plaintift including all 
the properties in the suit and amending his plaint for the purpose. If 
he refuses to do so he would no doubt run the risk of having his suit 
dismissed. Mr. Freeman in his article on partition in the Cyclopedia 
of American Law and Procedure, Volume 30, says (see page -176) 
“every suit in partition should bring before the court all persons 
having any right or equity in the property. Therefore such suit should 
include all the lands of the original co-tenancy, and if it does not do 
so, any party, whether his interest extends throughout all such lands, 
or is restricted to some specific part thereof, may insist that the omitted 
land or lands be included in the suit, and that all persons be made 
parties thereto whose presence is necessary to a partition with such 
lands included.” The question is really one relating to processual law 
and must be decided not according to any rule of Hindu Law, but 
according to the principles of Civil Procedure recognised and enforced 
by the court; the rule against partial partition owes its existence to 
judiciary law as pointed out in Iburamsa Rowthan v. Theru V2nka- 
tasami Naick5. Elsewhere than in India co-tenancy whether as 
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joint tenants or tenants in common is generally. the result of a contract. 
And it may be held that where certain persons agree to hold certain 
property in common one of the parties to such an agreement cannot 
claim to put an end to the agreement in part by claiming division 
of a portion only of the property and that if he wishes to 
dissolve the agreement the other parties should have a right to 
put an end to it in toto. But the tenure of the members of a joint 
Hindu family is not the result of any agreement. It may no doubt be 
generally proper to concede the demand of the defendants in a suit 
for partition by an undivided member that all the properties should 
be divided, and it may be that a subsequent suit for partition of other 
properties by the same plaintiff may be barred by Rule 2, Order II 
of’ the Code of Civil Procedure. But the right to insist on such 
division does not stand on the same footing as it might in cases of 
co-tenancy arising from contracts. 


Proceeding now to deal with the decisions, in Srimati Padma- 
mani Dasi v. Srimati Jagadambs Dasi,} Phear, J., dealing with 
the claim made by one of two Hindu daughters holding as co-parceners 
for a partition of part only of the joint property of both, observes, at 
pages 140 ani 141, “I must add that I find nothing to make me 
think that the plaintift must necessarily bring a suit, if he brings a 
suit at all, for partition of the whole of the joint property. Clearly, 
if the parties themselves have already effected a partition, it could not 
be in the power of the plaintiff to ask that that partition should be 
undone, simply in order that the whole estate might be divided 
de novo. J think that the plaintiff may confine his application to the 
court to that particular part of the property which he is desirous of 
having divided; but then it follows, from the view which I have 
already endeavoured to express, that, in a suit so brought, it will 
always be open to the other parties to show that that part of the 
property ought not to be divided, or could not fairly be divided, with- 
out taking into consideration the rest of the property, and dividing it 
also.......... I think that the Advocate-General has shown no reason 
going to the root of the suit, why it should not be heard, and a decree 
passed init. If, however, on the part of his client, he can go further 
than he has done, and would give me ground for thinking that a fair 
and equitable division of the joint property of these two ladies could 
not be come to without bringing in the moftussil property, and making 
that the subject of division together with the Calcutta property, 
I think I may possibly consider it right to stay the proceedings in 
this suit upon his undertaking to file a plaint within a reasonable 
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time, embracing -the'whole of the property, and of course to ask 
for the necessary leave for that purpose.” The observations show 
the real character of the defendant’s rights when a claim for partial 
partition is made by a co-parcener. In’ Ship Suhaye Singh v. 


‘Nursingh Lali, Couch, C. J. refused to give any opinion upon 


the question whether a suit for partition of part ef thè property of 
a joint Hindu family canin any case be allowed. The learned 
Judge observes that he did not intend to decide any such question 
in Nanabhai Vallabdhas v. Nathabhai Haribhai,? which was 
relied on by the defendant, and he adds that the latter case was 
decided upon grounds peculiar to itself. In Radha Churn Dass v. 
Krips Sindhu Dass,? Garth, C. J. and Princep, J. observe, at 
page 476.“ It seems very, doubtful whether by the Hindu Law any 
partial partition of the family property can take place except by 
arrangement,” But the learned judges based their.opinion (page 477) 


-on the ground that “in order to effect a just partition, it is neces- 


sary of course to ascertain the share to which each and every 
member of the family is entitled.” And they went on to say “ We 
have not been able to find any case in the books, in which either a 


suit has been brought for a partial partition, or a partial partition 


has been adversely decreed.” The attention of the learned Judges 
does not seem to have been drawn to-the judgment of Phear, J. in 
Srimati Padmamani Dasi v. Srimati Jagadambz Dasi. In 
Haridas Sanyal v. Pran Nath Sanyal,> the refusal of partial 
partition, was based purely on the defendants’ plea that such a 
decree would be unjust to the defendants in that case. In Jogendra 
Nath Mukurji v. Jugo Bundhu Mukerji,® the plantiff did not 
include in his plaint certain property which he claimed as his self- 
acquisition. It. was found to be part of the joint family property. 
The court of first instance as well as the court of appeal dismissed 
the suit; In Second Appeal, Petharam, C. J.’while confirming the 
‘the decision of the lower courts.observed at page 123. “ Another 
question that arises is, whether a suit. of this kind must be 
dismissed because it apears that the plaintift has sought to partition 
only a portion of the joint property. It is a point upon which I should 
have thought there was room for doubt, but looking at the authorities, 
J find that the authorities are in favour of such a suit being absolutely 
dismissed because it cannot be brought in that form, and therefore 
it seems to me we are bound to follow those authorities and to dismiss 
this appeal.” We are unable to agree that there really was a course of 
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decisions which constrained the learned Chief Justice to dismiss the 
suit. In Chunder Nath Nundi v. Hur Narain Debd,+ a claim: for 
partial partition was allowed. The parties were tenants in common 
and not members of an undivided family. But as already pointed 
out this difference is not essential. Tottenham, J. observed “ The 
court might hesitate to allow him a decree for the severance of a 
portion only of his share, or of his proportionate shares of particular 
plots; but if he claims to have his whole share divided, as Mr. Bell 
states that he does, and disclaims any share in lands not included in 
_ this suit, I see no reason why he should not obtain what he claims.” 
See also Wamnaji v. Atmaram, Printed Judgments of the Bombay 
High Court for 1883, Page 337, where the same view was adopted in 
similar circumstances in the case of members of an undivided family. 
In Parbzti Churn Deb v. Ainuddeen,3 where also the co-tenants 
were not members of an undivided family, partial partition was 
refused, The <laim related to a very small portion only of the common 
holding. The reason for the refusal was the inconvenience to which 
the defendant whould be put. Garth, C. J. observed, -at page 581, 
< The defendants are entitled, by right of their patni, to an undivided 
four annas share in a large estate of 100 drones; and if the plaintiff 
was entitled to compel a partition as against the defendants of an area 
of two drones only, the defendants might, in respect of the same 
estate, be subjected to forty or fifty claims for partition at the suit of 
forty or fifty different persons, each of whom is in the plaintift’s 
position, and might be put to’great expense in consequence of his 
estate being divided into forty or fifty separate areas.” In Syed 
Habibur Rasul Abul Faiz v. Ashita Mohan Ghosh,* on the other 
hand, a claim for partial partition was allowed at the instance of 
one of the co-owners. It is pointed out that Parbsti Churn Deb v. 
Ainuddeen,® proceeded merely on the ground of inconvenience in the 
particular case. Ram Mohan Lal v, Mull Chand,® and Radha Kanta 
-Shaha v. Bipro Das Roy,’ were followed. In the latter of these 
cases, the same view was taken of Parbati Churn Deb v. Ainuddeen,* 
and partial partition was allowed. See also Hemadri Nath Khan v. 
Ramani-Kanta Roy® and Barahi Debi v. Deb Kamini Debi, ? in 
which Petheram, €. J. took part and ia which th2 correctness of 
Parbati Churn Deb y. Ainuddeen,® was questioned. In the Bombay 
High Court, Couch C. J. was supposed to have laid down in 
Nanabhai Vallabdhas v. Nathabhai Haribai, 4° that a member 
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of an: undivided family cannot claim a partition of portion only of 
the family property. But that learned Judge observed in Ship Suhaye 
Singh v. Nur Singh Lall,) as already pointed out, that he intend- 
ed to lay down no such general rule and that his decision proceeded 
on the facts of the particular case. This is clear from his judgment 
(7 Bom H. C. R. A. C. J., 45) in which he obserwes, at page 49, 
“Under the circumstances, it is incumbent upon him (the plaintiff) 
to shew that all the other lands except the parcel sued for have been 
divided, or to shew the reason why they have not been divided. It 
seems that the plaintiff sues for a share of the lands in which there 
is no dispute, and leaves the defendants to claim their share in a fresh 
suit. This, cannot be allowed. The plaintiff has not clearly shown 
that he relinquishes his claim to all other land ; and not having done 
so, and being in possession himself of other undivided property, he 
cannot, contrary to the agreement which contemplates a single parti- 
tion, sue for a parcel without including the whole claim. ” In Udaram 
Sitaram v. Ranu Panduji and Venku Panduji? the plaintiff 
was the purchaser in court-auction of the share of one of the 
members of a family in a portion of the family property. The question 
in the case was whether a Hindu co-parcener’s right in the family 
estate could be validly attached by a creditor. Westropp, C. J. made 
certain observations regarding the nature of the rights of purchasers 
from a member of an undivided family. He observed, at page 82, 
“ When share in the undivided ancestral estate of a Hindu family is 
mortgaged or sold, either by the parcener himself, or by way of 
execution, the mortgagee or purchaser takes such share subject to 
such prior charges or incumbrances as may affect the family estate, 
or as may affect that particular share. If the mortgage or sale be 
of a special portion only of the family property, it may not always 
be possible, consistently with prior existing rights, for the court 
making the partition, to give’ possession of that portion to the 
mortgagee or purchaser. But generally it would be possible to do 
so, either wholly or partially, and, therefore, if without doing 
injustice either to prior incumbrances or co-parceners, such posses- 
sion can, on partition, b2 given, it would be the duty of the court 
making the partition, to endeavour to give effect to the mortgage 
or sale, and so to marshal the family property amongst the co- 
parceners as to allot that portion of the family estate, or so much 
thereof as may ba just, to the mortgagee or purchaser.” The 
learned Judge went on to say “The proper mode of attaching a 
parcener’s share in the family property under an ordinary money 
decree would seem to be that the attachment should go against the 


1. (1874) 22 W. R. C. R. 222, 2, (1875) 11 Bom. H, C. R, 7a 
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share, right, title and interest of the judgment-debtor in such parts 
óf the family property (naming and describing them) as the judg- 
ment-creditor can specify, and against his share, right, title, and 
interest in all other parts of the family property. It would be 
unreasonable to expect the judgment-creditor to be able to specify 
in detail the family property, but he should do so to the extent 
which his information would permit.” There is nothing in these 
observations to show that the purchaser of an undivided member’s 
share in particular property cannot, under any sircumstances, be 
allowed a decree for that member’s share in the properties transfer- 
red to him. The learned Judge merely points out how the question 
would have to be regarded if the purchaser claimed the whole of 
certain specific property, under an alienation of the right of one of 
the members in the family property, and what equitable pleas would 
be open to the other members in such a case. In Shivmurteppa v. 
Virappal the question was fully discussed by Parsons and Ranade, 
J J. The plaintiff, the purchaser of the rights of one co-parcener 
in a warehouse, claimed to recover the member’s share in it by 
partition. The claim was allowed by the lower courts. Parsons, 
J. observed at page 130 “It appears to us that that might be a 
correct mode of disposing of a case where no one of the co-parceners 
except the purchaser wished a partition, but that the principle cannot 
be applied where a general partition is desired and asked for.” This 
is clear authority for the position that the other co-parceners cannot 
ask for the dismissal of a suit on the ground that it is one for partial 
partition but can only claim that there should be a complete division 
amongst all the members. ‘The learned Judge (Parsons, J.) refers to 
Gadadhar v. Balvant,? where a purchaser was allowed the rights 
of the co-parcener in a particular item without a general partition 
being decreed amongst all the members. He observes that this prin- 
ciple will not apply where the members of the family themselves desire 
a general partition because “it is the right of every defendant ina 
partition suit to ask to have his own share divided off and given to 
him, and the fact that the partition suit has been brought by a 
purchaser cannot alter or annul that right.” Ranade J. observed, at 
page 135, that, as the plaint bad been amended so as to include all 
‘the properties alleged to be jointly owned by the two brothers, the 
lower courts were wrong in refusing to decree a general partition. 
The defendants’ contention as pointed out by the learned Judge was 
that the share of his brother in the particular warehouse in dispute 
could not be determined without considerirfg all the equities arising 
between the claims®of the appellant and ‘his ‘brother. In the result 


L (1899) I. L. R. 24 B. 128. 2. (1889) P. J. (1888) Bombay H. C. p. 2£0, 





Subba Row 
v. 
Anantha 
narayana 
Aiyar. 


‘Subba Row 
uw 
. Anantha- 
narayana 
. Aiyar, 


76 THE MADRAS LAW JOURNAL REPORTS. [VOD. XXIII. 


the suit was remandéd for retrial. It cannot be held that there is 
anything in Ranade, J.’s judgment to show that in his view the 
defendant could always claim to have a suit by a purchaser for par- 
tition of the property in which he is interested dismissed, and the 
observation of the learned Judge regarding the general rule against 
partial partition must be understood with reference ‘to the facts of 
of the case. 


With regard to this Court, in Venkataram v. Meera Labai,1 
Venkayys v. Lakshmayya,? Palani Konan v. Masakonan,? suits 
by a purchaser for partition of property in which alone, he was 
interested were no doubt dismissed. The reason for disallowing 
partial partition against the will of the other members _ without 
suing for a general partition of the entire family property is thus 
expressed in the opinion of the Full Bench in Jburamsa Rowthan 
v. Ther. Venkatasami Naick.4—« There may be equities which 
those other members have against the vendor of the plaintiff which 
can only be worked out in a general suit for partition and in work- 
ing out those equities the plaintiff's vendor and hence the plaintiff 
may be assigned a different item from the items he purported to 
buy or even a smaller share than those items represented.” The 
case itself was one in which the purchaser from one of the members 
of his share of the property already alienated by other members 
to strangers sued the alienees of those others for the share of 
his vendor in the family property and it was held that such a suit 
would lie. In the order ôf reference to the Full Bench it is pointed 
out (see page 270) that there is nothing in the Hindu Law prevent- 
ing asuit for partial partition and that the rule in question “ is 
more a creature of judiciary law than of the Hindu lawgivers.” 
The observations we have cited from the opinion of the Full 
Bench do not shew that, where on the pleadings or the facts 
found there are no equities which the other members have against 
the purchaser of the right of one of the members which can only be 
worked out in a general suit for partition, the suit for partial parti- 
tion should bz dismissed (see also Hari Kistna Chowdury v. Lak- 
shminarayana Pantulu.2 We may also observe that the decisions 
above mentioned were based on the view no longer maintained 
that a purchaser from an undivided member acquires nothing more 
than an equity to a partition. In our opiniona review of the case 
law on the question does not show that in a suit similar to the 
present case defendants are entitled to ask that the plaintifi’s suit 

1. (1889) I, L. R. 13 M. 275. 2 (1892) L ly, R.16 M. 98, 


3, (1896) I. L. R. 20 M. 243, 4, (1910) I. L. R. 34 M. 269 at p 275, 
i 5. (1909) 30 M. L. J. 323, 
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should be dismissed'on the mere ground that thé plaintiff has not 
included in his suit all the properties belonging to the family and 
the person whose rights he has purchased, and they establish the 
_ view that the other members can only claim if they like, as pointed 
out by Parsons, J. that there should be a general partition amongst 
all the members of the family, or that before the plaintiff is allowed 
the share in any specific property purchased by him, the equities as 
between the co-parceners, the rights of one of whom he has pur- 
chased, should be taken into account and adjusted. The principle 
applicable to such a case is the rule governing partition between 
tenants in common and not that regulating partition between 
members of an undivided family inter se. As the plea of the exist- 
ence ofany equities was not. pressed in this case, we are of opinion 


that there is no ground for interfering in second appeal. with the. 


decree of the District Court. 


We dismiss the second appeal with costs. 


IN THE JUDICIAL COMMITTEE OF THE. PRIVY 
COUNCIL. 


[From the High Court of Bombay. 


Present:—Lord Macnaghten, Lord Atkinson, Lord Shaw, Sir 
John Edge and Mr. Ameer Ali. 


Vassanji Khimji a me .. Appellant.* 
v. : 
Shapurji Burjorji Bharucha ws ... Respondent. 


Document—Construction—B reach of contract. 


A deed ran as follows :—" In consideration of your having at my request 
acceded to the preposal of the Secretaries, Treasurers and Agents of the 
Tricumdas Mills Company, Limited, to advance to the Mills, asum of rupees 
one lac and fifty thousand, I hereby bind myself to you to procure a loan within 
two weeks of eleven lacs of rupees as the first mortgage of the Mill’s block 
Property, and to pay to you thereout the said sum of rupees one lac and fifty 
thousand agreed to be advanced by you to the Mills.” 


Held on a construction of the deed that it amounted to a substantial 
undertaking that a loan should be procured by the executant and not merely that 
he would find somebody willing to lend and that he was to do nothing further 


except the payment to the adressee out of the loan a lac and a half if the 
arrangement were carried through. 


Appeal from judgment and decree of. the High Court of 


Bombay on appeal frorg a judgment and decree of the said High 
Court in its original civil jurisdiction, 
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Their Lordships judgment was delivered by 


Lord Macnaghten.—The question in this case turns simply 
upon the construction of a very short document. It is ‘addressed to 


‘the appellants, and isin these words :—“ In consideration of your ` 


having at my request acceded to the proposal ef the Secretaries, 
Treasurers, and Agents of the Tricumdas Mills Company, Limited, 


to advance to the Mills a sum of rupees one lac and fifty thousand, 


I hereby bind myself to you to procure a loan within two weeks of 
eleven lacs of rupees as the first mortgage of the Mills’ block pro- 
perty, and to pay to you thereout the said sum of rupees one lac. and 
fifty thousand agreed to be advanced by you to the Mills.” 


Everybody is now’ agreed that what took place after the execu- 
tion of that document can have no bearing on the construction of: it. 
All that the admitted evidence shows is that the appellants wanted 
some real and substantial security for their advance. They advanced 
the lac and a half, and the only question is, what is the meaning of 
this guarantee ? Does it mean that all that the respondent undertook 
was that he would find somebody willing to lend eleven lacs on a 


fisrt mortgage of the mill, and that he was to do nothing further 


except, if that arrangement was carried through, he would pay to the 
appellant out of the loan a lac and a half ? 


Various constructions have been suggested. The one which 
Sir Robert Finlay, for’the respondent, finally adopted is the one on 
which the Judges in the appeal court relied. They say they agree | 


- with the respondent when he says “that all he had undertaken to do 


was to procure the lending of eleven lacs ifa first mortgage of the 
Mills was given, and to pay thereout Rupees 1} lacs to the plaintiff.” 


Their Lordships read the document not in that sense at all, 
but as a substantial undertaking that a loan should be procured, and 
that out of that loan this sum of Rs. 1 ,50,000 should be repaid. 


Their Lordships will, therefore, humbly advise His Majesty that 
the appeal should be allowed, and that a decree should be made in 
favour of the appellants. Of course, the respondents will pay the 
costs of this appeal, and the costs below. 


Lelteys and Hart, Solicitors for appellant. 


T. L. Wilson and Co., Solicitors for respondent. 
e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson, and Mr. Justice Sundara Aiyar. 


Sir Abhinava Purna Priya Vedaji Appellant. 

Bhaskar Thirumal Rao Saheb. a “" (Defendant.) 
, i a VS. : 

Arni Rangadani Rao Saheb ... a «e Respondent. 


( Plaintiff.) 
Hindu Law—impartible Estate—Nature and incidents of ownership— 
Maintenance of member removed more than 3 degrees from common ancestor— 


Co-parcenary, limits of—Manu Ch. 9 Ss. 186, 187—Adopted son, status of—and 
relation to collatcrals removed beyond 3 degrees. 


Thirumal 
Animpartible estate retains the character of joint property for purposes of Rao Saheb. 
Succession as well as for claims of the maintenance of those members of the v. 


family to whom it belongs for purposes of succession ; and claims to maintenance Rangadani 
should depend on the question whether if the estate were partible the person Rao Saheb. 
claiming maintenance would be entitled to maintain a suit for partition. Sartaj 

Kuari v. Deoraj Kuari and cases following it, explained and distinguished ; 


Impartible estates and the character and incidents of the ownership of the 
holder therein considered in detail, 


A Hindu who is removed by more than 3 degrees from the common ancestor 
is entitled, at any raté when there is no gap of 3 generations in any line of 
the co-parcenacy, to take the family estate by survivorship on the extinction 
of the members of another branch descended from the common ancestor: and 
consequently he is entitled to a partition of the same; and if theestate is impar- 
tible, to maintenance from the holder of the impartible estate, though the latter 
is removed by.more than 3 generations from the common ancestor of the clai- 
mant. . 


The rule is the same whether the claimant for maintenance is the natural 
son or an adopted son of his father, 


An adopted son takes the place of the natural son for purposes of relation- 
ship and inheritance. S. 3 of the Dattaka Chandrika relates only to the perfor- 
_ mance of funeral rites by the ‘adopted son and no more. 


The limits of co-parcenary in the Mitakshara as stated in Manu Ch. IK Ss, 
186 and 187 and the texts of Katyayana and Devala considered and criticized, 

Appeal from the decree of the District Court, North Arcot, in . 
Original Suit No. 20 of 1908. f ; 
-| P. R. Ganapathy Aiyar for appellant. 

S. Srinivasa Aiyangar for respondents. 

The Court delivered the following. 

Judgment :—This appzal is by the defendant, the Jagirdar of 
Arni, in a suit instituted by the plaintiff to establish his right to receive 
maintenance from the defendant at Rs. 60 per month and for the 
recovery of arrears at the same rate from July 1905. The plaintiff, 


. H 
* Appeal No 120 of 1910. 31st April 1912, 
1. (1888) I. L. R. 10 A. 272, mo i 
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is the adopted sonof one Lakshmana Rao Saheb who was the 
grandson of the plaintiff’s grand-father’s grand-father, Tirumal Rao, 
Saheb. Tirumal Rao had two sons, Srinivasa Rao and Venkata 
Rao, The defendant is the grand-son of Venkata Rao by adoption 
and the plaintiff is the great grand-son of Srinivasa Rao, The Jagir 
of Arni is an impartible estate descendible to a sifigle heir according 
to the.rule of lineal primogeniture and is included in the schedule to 
the Madras Impartible Estates Act. The plaint alleges that the 
Jagir is a joint ancestral hereditary estate of the family of the parties 
and is subject to the liability under the Hindu Law of providing for 
the maintenance of the other members of the. family. It alleges 
further that whatever may be the nature of the estate, the defendant 
is bound to make suitable provision for the maintenance of the other 
members of the family according to the established usages The 
plaintiff after the death of his father, Lakshmana Rao, made an 
application to the Court of Wards (which was then in possession of 
the estate on behalf of defendant) asking for the award of mainten- 
ance to him; but it refused to recognise his right and the Govern- 
ment confirmed the order of the Court of Wards. The defendant 
in his written statement denied that the Jagir was common family 
property out of which collateral male relations would be entitled to 
claim maintenagce and contended that even if’ it were a joint 
impartible estate the plaintiff could not claim maintenance as he and 
[the defendant were removed from each other more than three degrees 
from their common ¢ncestor and the plaintiff was not in sucha 
degree of relationship as would entitle him to claim partition if the 
estate were not impartible. The defendant also denied what he 
understood to have been alleged in the plaint that he was in posses- 


b 


‘sion of the other joint family property in addition to the Jagir. - 


Other contentions were also raised by the defendant which it is 
unnecessary to refer to for the purposes of this judgment. - 

The District Judge in his judgment says “that the Jagir is an 
ancestral hereditary estate of the family is admitted.” The plaint 
says that it is joint only.in the sense that there has been no_division 
in the family and that the members of the family are entitled to 
maintenance.” He held that the remoteness of the relationship 


between the plaintiff and the defendant did not deprive him of the | 


right to maintenance and that he was so related to the defendant 
that if the estate were partible he would be entitled to enforce par- 
tition. He also held that the Government Order which denied the 
plaintiff's right to maintenance did not affect him, In the result the 


EPER 
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lower Court ‘decreed maintenance to the plaintiff at the rate of 
Rs, 55-8-11 a month and arrears to the period claimed at the same 


. rate. 


On appeal, Mr. Ganapathy Aiyar, the learned vakil for the 
appellant, repeated the contention urged before the lower Court 
that the plaintifi’$ relationship to defendant was not such as would 
entitle him to claim partition of the estate if it were partible. 
But he went: further and urged a contention which is apparently 
opposed to the admission made by his client in tha lower Court that 
the estate being impartible, it could not be held to be joint property 
of the family of the parties after the decision of the Privy Council in 
Sartaj Kuari v. Deo Raj Kuari! and that according to that deci- 
sion the Jagir must be held to be the absolute property of each 
Jagirdar and not liable to the maintenance of any other member of 
the family on the footing of its being common family property. He 
went a step further and urged that apart from the result of the 
decision in Sartaj Kuariv. Deo Raj Kuari? the Jagir of Arni must 
be held to be the self-acquired property of the defendant and relied 
on the Judgment of this Court in Appeal Suit No. 25 of 1871 in a 
suit instituted by the plaintiff’s adoptive father against the defendant's 
grandfather, Tirmal Rao, for maintenance. We are of opinion 


that the defendant should not be allowed to, seh up this new 


plea relating to the character of the estate owned by the defendant. 
It is no doubt true that in Appeal Suit No. 25 of 1871 
this Court observed that “it had been “ conclusively adjudged 
by the decision in the former suit between the parties that the 
property is self-acquired by the defendant under a sannad” and 
awarded maintenance to Lakshmana Rao on the terms of sannad 
which bound th2 Jagirdar to provide for the maintenance of the mem- 
bers, of the family according to usage and the orders of the Govern- 
ment. The former suit referred to in Appeal Suit No. 25 of 1871 was 
apparently Original Suit No. 76 of 1868, The view that then prevailed 
was that the'holder of an unsettled palayam lik Arni had no heritable 
proprietary right in the palayam and that each successive holder holds 
under a fresh title created by th: gift of the Sovereign power. The 
view was set aside by the Judicial Committee of the Privy Council in 
Marungapuri case in The Collector of Trichinopoly v. Lekkamani 
and others? which decided that not withstanding the absence of a 
permanent settlement the holder of a such palayam might be the 
holder of a heritable estate. The previous decision of this Court in 


Appeal Suit No 25. of 1871 proceeded therefore on a view of the % 


law which is no longêr supportable. The defendant’s contention is 


1 (1888) I. L. R10 A. 272- 2. (1874) 1 I. A. 282. 14 B. L. R. 115. 
#4 ` 
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contrary to his own statement in Exhibit F, the plaint in a suit 
instituted by him against the Secretary of State for India in Council, 
in which he stated that the Jagirdar of Arni is the ancestral heredi- 
tary estate of this plaintiff and has been held by him and his 
successors in hereditary proprietary right.” It is also, as already 
mentioned, contrary to his explicit admission in the lower Court in 
this case. We have no doubt that the contention is entirely unsus- 
tainable. But whatever its merits may ba, we cannot permit the 
defendant to raise it here on appeal, especially as the question is 
not one purely of law. l 


Another contention, admittedly nob raised in the lower Court, is 
that whatever might be the former tenure of the Jagir the defendant 
is now holding under a fresh sannad, dated 14th April 1909, accord- 
ing to the terms of which the defendant is bound to give maintenance 
only when he is required to do so by the established usage of his es- 
tate and when io addition the Government directs him to do so, 
Assuming that there is any substance in his contention based on 


a consideration of the new sannad we must disallow it apart from 


the questioa whether the Government had any power to affect the 


plaintiff's rights by a sannad granted to the defendant. 


It is perhaps doubtful whether we should allow the defendant 
to go back to any extent on the admission made by him in the 
lower Court that that Jagir is an ancestral, undivided hereditary 
estate of the family. "Ib was mad: with full knowledg: of the 
decision of the Privy Council in Sartaj Kuari v. Deo Raj Kuzrit 
But as the argument purports to be based oa a necessary legal in- 
ference from the decision of the Privy Council, we propose to deal 
with it briefly. In that case the Judicial Committee held that 'an 
alienation made by an impartible Zemindar in the North-Western 
Provinces could not be disputed by his son who would. bz entitled to 
succeed to the estate on the death of the alienor and the rule laid 
down there has been subsequently held by the Privy Council in Sri 


Raja Rao Venkata Surya Mahapati Ramakrishna Rao Bahadur 


v. The Court of Wards,” to b2 applicable to the impartible estates 
in this Presidency. In Sartzj Kuariv. Deo Raj Kuari? their Lord- 
ships held that*the son of a holder of an impartible estate has not such 
a right by birth in the estate as would entitle him’to interdict an 
aliznation made by his father. They observed that the property in 
the paternal or. ancestral estate “acquired by birth under the 
Mitakshara Law is in their Lordships’ opinion . -so connected with 
the right to a partition that it does not exist When there is no right 


. 1. (1888) I. L. R. 10 A. 272. ° A 2. (1898) I. L. R. 22 M. 383, 
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to it.” They were of opinion that “ the foundation of the supposed 
restriction on the power of a father to make an alienation was the 
community of interest which the members of the family acquired 
by birth and that a right by birth did not exist where partition could 
not be enforced.” Various decisions were cited before their Lord- 
ships in support ôf the position that all the members of the family 
have such a joint right in an impartible estate as to entitle them to 
object to the alienation by the holder for the time being. But their 
Lordships observed that the expressions in previous Judgments 
of the Privy Council to the effect that the Zamindari though 
impartible was ‘part of the common family property.” See Siva- 
ganga case,} Stree Rajah Yanumula Venkayamah v. Stree Rajah 
Yanumala Boochia Venkondora,? or in a sense the joint property of 
the joint family (see Periasami v. Periasami,®) must be understood 
as having been made with reference to the question of succession and 
that though an impartible estate may for some purposes be spoken 
of as joint family property the co-parcenary in it which under the 
Mitakshara Law is created by birth does not exist. It is strongly 
urged for the appellant that there is in their Lordships’ judgment a 
clear pronouncement of the absence of all co-parcenary in an im- 
partible.estate and that therefore no right to maintenance could be 
claimed by a member of the family on the ground that the estate is 


the joint property of the family. (But the language of their Lord-! 
ships seems to show clearly that they were then speaking of the, 


absence of a co-parcenary which would entitle the co-parceners to 
partition and to prevent alienations by the holder. For they do not 
disapprove of the estates being spoken of as joint for purposes of 
succession. ‘The subsequent decisions of the Privy Council clearly 
show that where a question of succession is concerned, an impartible 
í estate may be regarded as joint and governed by the rules of succes- 
sion applicable to joint property. The appellant’s contention is, that, 
in consequence of the view enunciated in Sartaj Kuari v. Deo Raj 
| Kuari,* the existence of co-parcenary can only be regarded asa 
| legal fiction for the purpose of determining the heirs of an impartible 
estate and not as a fact from which any other deduction can be made 
as a consequence flowing from it. But this argument appears to us 
to. be altogether untenable. In the first place the heir to an impar- 
tible estate has to be determined in the same manner as to partible 
property according to the actual nature of the property in question 
after finding out whether the property was separate property of the 
deceased holder and therefore descendible to"his own heirs, that is to 
1. (4863) 9 M. I. A. $43. 2. (1870) 13 M: 1. A. 333, 
3. (1878) I, L. R. 1 M. 312 (P. C.) 4. (1888) L L. R. 10 A, 272, 
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Thirumal his issue up to the third generation and then to his widow and 
Rao Saheb daughter-and daughter’s son and in default of any of these to the 
Ranga dani  aguate and cognate relations of the deceased. It would be imma- 
Rao Saheb. terial as laid down in Katama Natchiar v, The Rajah of Siva- 
ganga,) whether the deceased was a member of an undivided family 

- » or not. The succession to the property depends ch the nature of 
the deceased's right to it and not on the status of the family to 
which he belonged. To find out the heir therefore the question has 

-to be definitely answered whether the property belonged to himself 
either as his self-acquisition or as his ancestral property which 
devolved on him as single heir or whether it was the joint property 

n of himself and other members of an undivided family. The line of 
succession in each case is different. In the former case, it goes to 
the deceased’s own heirs, in the latter, it goes, in the absence of any 
issue, by survivorship to the eldest member in the next senior line 

of the undivided family to whom the estate jointly belonged, though 
held in possession only by a single person. For this purpose’ again 

it has further to be discovered who are members of the joint family 

to which the estate belongs. If, at any time, the members of the 
family then existing became completely divided in status with regard 

to all their property, including the impartible estate, then none of 
those branches that became so divided from the branch to which the 
deceased belonged would be entitled to succeed so long as there are 
any members in the branch or branches which subsequently con- 
tinued to remain undivided with respect to the estate with the 
branch to which the deceased belonged. When it is necessary to 
determine whether the property in fact belonged to the deceased 
alone or not and if it did not belong to him alone what individuals 
constituteé* the undivided family to which it belonged and what - 
individuals cannot be regarded as members of this family, it seems 
\quite unintelligible to speak of determining the heir by means of any 
fiction. „Facts which have been ascertained can no longer constituté 

a fiction; nor would the fiction of an undivided family enable the 
court to determine the individuals who must be regarded as having 
constituted the family to which the estate belonged. It 
would not be enough to find out with what persons the 
deceased or his ancestors were undivided at the time that 
the estate was first granted; for, though the family may 

be undivided at the time, the estate might still be separate 
property of the person to whom it was granted and descend to his 
own heirs. But notwithstanding this, when it has once made a des- 





1, (1862) 9 M. I. A. 543, 
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cent it would become the undivided ‘property of all his successors. 
It might again at any point of time become the separate property of 
one member and again resume the character of undivided property 
in the hands of his successors. And the rule of succession would vary 
according to the nature of the right of each holder depending on the 


changes in the cohdition of the family. All this seems to make it im- — 
possible to hold that all conception of joint property is destroyed with ` 


regard to impartible estates by the decision of the Privy Council in 
Sarta į Kuari v. Deo Raj Kuari, the Privy Council has not really 
encouraged any such notion of the extinction of joint property with 
respect to them. In Raja Jagendra Bhupati Harri Chundun 
Mahapatra v. Nityanund Mansingh,? which was decided by their 
. Lordships shortly after Sartaj Kuari v. Deo Raj Kuari,} their Lord- 
ships held that where a Zamindar left a legitimate son and two 
illegitimate sons and the legitimate son who succeeded subsequently 
died, the elder illegitimate son succeeded to the estate, by virtue of 
survivorship, a rule which would not apply unless the estate was the 
joint property of all the three sons both legitimate and illegitimate of 
the previous holder. Sir Richard Couch who delivered the Judg- 
ment both in this case and in Sartaj Kuariv. Deo Raj Kuari! does 
not speak of the joint ownership being a fiction. In Immudiapttam 
Tiruguane Kondima Naik v. Periya Dorasanvi,* decided in 1900 
their Lordships speak of the Ayakudi Zamindari as “a joint estate, 
though impartible” of the family. In the Udayarpalayam case,* 
where the question related to the succession to the impartible Zamin- 
dari of Udayarpalayam .which was claimed both by the heir 
to the separate property of the deceased Zamindar and by 
ersons who would be entitled to succeed by survivorship in 

. case the estate was joint family property, their Lordships observed 
“Tt is settled in accordance witha ruling of this Board that when 
impartible property passes by survivorship from one line to another, 
it devolves not on the co-parcener nearest in blood, but on the nearest 
co-parcener of the senior’ line a position held by the principal 
respondent,” and approved in the judgment of this Court in 
Naraganti Achamma Garu v. Venkatachalapatht Nayanivaru 5 
where the estate was held to be joint property. In Sri Rajalaksh- 
mi Deva Garu v. Sri Raja Suryana yane Dhatrasu Bahadurgaru,® 
Lord Davey in delivering the Judgment of their Lordships, speaks 
of the estate held by the holder of an impartible Zamindari in 
these terms. “ Even if impartible, it may still be part of the com- 
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Thirumal | mon family property and descendible as such in each case; the 
Rao Saheb widow’s estate of the appellant would be excluded. The real ques- 
caer dani ton therefore is whether it has ceased to be part of the joint 
RaoSaheb. property of the family of the first Zamindar or (in other words) 
whether there has been an effectual partition so as to alter the 
Loe. of descent.” In Ram Nundu Singh v. Jahki Koer? their 
Lordships (through Lord Davey again) speaking of the succession 
to the Bettiya estate by a brother of the deceased Zamindar said 
“ but it appears that he was joint in estate with his brother and 
therefore was entitled to succeed him in the family property by 
survivorship.” Having regard to these pronouncements of the 
Privy Council it is unnecessary to make citations from the decisions 
of the High Courts but we may refer to a sentence in Subramanya 
Pandya Chokka Talavar v. Siva Subramanya Pillai? “In deter- 
mining who the single heir is according to these principles we have 
first 10 ascertain the class of heirs who would be entitled to suc- 
ceed to the property if it were partible regard being had to its na- 
ture as a co-parcenary or separate property and we have next to 
select the single heir by applying the special rule indicated above.” 
If then an impartible estate retains the character of joint property 
for purposes of succession, does it not do so where the question 
relates to the rights of maintenance possessed by the members of 
the family to whom it belongs for purposes of succession? There 
can be no doubt and it is not questioned that until the decision in 
Sartaj Kuwi v. Deo Raj Kuari? the right to mainten- 
ance on the part of the other members of the family 
was based on their joint right to the estate and to be a 
substitute for the right to partition which they would possess if the 
estate were partible. The Privy Council has affirmed that basis - 
of the right to maintenance subsequent to Sartaj Kuari v. Deoraj 
Kuari, In Raja Yarla Gadda Mallikarjuna Prasada Nayudu 
v. Raja Yarla Gadda Durga Prasada Nayudu, * the younger 
brothers of a Zamindar had obtained partition of the joint property 
of. the family except the Zamindari of Devarakota which was 
held to be impartible. They subsequently sued for maintenance 
out of the Zamindari. The Privy Council observed “ Their 
Lordships fully agree with the High Court that the family of 
the parties to the present action has not become a divided one in 
consequence of the proceedings in the previous suit to which 
reference has already been made. Jt is true thatin that suit a 
decree was made for“ the partition of a portion of the family 
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property but it wasa very inconsiderable portion and had no 
relation whatever to the Zamindari estate. As to the Zamindari 
estate, this Board held that it was impartible, and the consequence 
is that the plaintiffs as younger brothers of the Zamindar retain 
such right or interest in respect of maintenance as belonged to the 
junior members $f a Raj or other impartible estate descendible to 
a single hair.’ The right to maintenance was vested by them on 
the same basis in the Uda yarpala yam case already referred to. In 
Sartaj Kuari v. Deoraj Kuari? itself their Lordships made 
citations from previous cases which based the right to maintenance 
on the estate being joint property (see pp. 286 and 288, Sivagnanz 
Tevar v. Periasami2 Yenumalz v. Yenumala,? Baboo Beer Pertale 
Sahee v. Maharaja Rajendar Pertab Sahee +. In Maharana 
Shri Fatesangji Jasvantsanii v. Kuvar Harisangyi, 9 the 
Bombay High Court regarded the right to maintenance as 
standing in lieu of the right to partition. See also Himmatsing 
Becharsing v. Ganupatsing © and Ramachandra Sakharam Vagh 
v. Sakharnm Gopal Vagh,7 In Laliteswar Singh v. Bhaleswar 
Singh,8 Brett, J., observes “In consequence of the incidents 
‘of primogeniture and impartibility which by immemorial custom 
attached to the Raj they lose their right to enjoy a share of the 
family property but as compensation for that loss they are entitled 
to receive from the Raja certain portions of the landed property of 
the Raja as babuana, grant for the maintenance of themselves and 
their descendants in the main line.” In Venkatachella Reddiar v. 
Venkatachella Reddiar 9 Wallis and Swnkaran Nair JJ. held that 
the right to maintenance as ib was understood to exist before 
Sartaj Kuari v. Deoraj Kuari! was not affected by the judgment 
- in that case. We have therefore no hesitation in holding that the 
plaintift’s right to maintenance must be decided on the footing of 
the estate being joint property and must depend on the question 
whether if the estate were partible the plaintiff would be entitled to 
maintain a suit for partition. Much reliance has been placed by 
the learned vakil for the appellant on certain decisions of this Court 
with regard to the question whether the successor to an impartible 
estate takes it as pari of the effects of his predecessor. The question 


there did not relate to the right to succession or to maintenance. | 


The decision in Sartaj Kuari v. Deoraj Kuari1 has no doubt in- 
troduced an. anomalous state of matters. Where an impartible | 
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estate is the joint property of the family the members other than 
the holder for the time being have no such estate by birth as, to 
| entitle them to interdict an alienation by him. For purposes of 
alienation the holder has all the powers of an exclusive owner. Is 
successor then liable.forall.his..debts as if he succeeded to his 
i absolute property ? On. this question a conflict of Wiew exists among 
different Judges of this Court and of the other High Courts. See 
Veera Soorapps v. Errappa Naidu Nachiappa Chettiar v. 
Chinnayasami Naicker 2 Ramasami Naik v. Ramasami Chetti 3 
Raja of Kalahasti v. Achigadu 4 Harpal Singh v. Bishan 
Singh * Harpal Singh v. Bishan Singh 6 Kali Krishna Sankar 
v. Raghunath Deb. 1 and Ram Dass Marwari v. Tekait Braja 
Behari Singh,8 Sivagnanam Servaigar v. Ramasawmy Chet- 
tiar®. ‘We think it unnecessary to consider these decisions for the 
purpose of deciding the question of the right to maintenance with 
which we are concerned in this case. In the view we have taken 
it is unnecessary to consider Mr. Ganapathi Aiyar’s contention 
that if the plaintiff has no right to maintenance on the ground 
of the Jagir being joint family property and not the exclusive 
property of the defendant he would not be entitled to it otherwise 
under the texts of the Hindu Law giving special rights of 
maintenance to various persons and decisions based on them. 
We now proceed to deal with the question whether on the 
footing that the plaintiffs right to maintenance is to be regarded 
as flowing from his.membership of the joint family to which the 
Jagir must be regarded as belonging, he is disentitled to it on the 
ground that heis_too remote in--relationship to the defendant. 
M. Ganapathi Aiyar’s contention on this point is that the plaintiff 
is more than three degrees removed from Tirumal Rao Sahib 
from whom both he and the defendant are descended and that he 
is therefore not a joint owner of the Jagir ; and reliance is placed 
on two texts of Kathyayana and Devala respectively and on Manu, 
Chapter IX sections 186 and 187 as well as on the writings of 
various commentators who have accepted thase texts as authorita- 
tive. Itis admitted that this argument is opposed to the decision 
‘of this Court in Gavuridevamma Garu v. Ramandora Garu, 
jas well as to the decision of the Bombay High Court in Moro 
‘Vishvtnath v. Ganesh Vithal,!1 and that it is not supported by 
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any decided case. It is argued that the decision of this court is 
based on a misapprehension ofa text of the Mitakshara and that 
both the decisions are contrary-to the rule propounded in the texts 
of Hindu law. The decision in Gavuridevamma Garu v. Raman- 
dora Garu related to the question of succession to an impartible 
estate, the question being whether the plaintiff in the suit was a 
co-parcener who would have been entitled to partition if the estate 
were partible. Inthe Bombay case the question was whether 
the plaintiff was entitled to decree for partition. It is admitted 
that the degree of relationship for determining the right to main- 
tenance must be taken to be the sams as for determining the right 
to partition in the case ofa partible estate. The texts mentioned 
above are relied on to determine ths persons who are entitled to 
demand partition when the family is undivided. It is desirable to 
set out these texts. They are as follows:—Manu_Sloka 186 “To 
three (ancestors) water must be offered. To-three the funeral cake 
is given. The fourth (descendant is) the giver of these (oblations). 
The fifth has no connection (with them).” Sloka 187. “ Always 
to that (relative within three degrees) who is nearest to the (deceased) 
sapinda the estate shall belong. Afterwards a Sakulya shall be 
(the heir, then) the spiritual teacher or the pupil.” 


Kathyayana: “When one himself dies unseparated, his son 
who has not received maintenance from the grandfather shall be 


‘made participator of the heritage. He is to get therefore the 


paternal share from the uncle or uncle’s son. The very same share 
shall equitably belong to all the brothers or his son also shall get. 
Afterwards cessations (of succession) takes place.” The commen- 
tators explain that ‘‘his son” means, the. great. grand-son of the 
person whose estate is divided because the case of a grand-son is 


considered and it is stated that the great grand-son’s son is not 


entitled to any share. See Viramitrodaya Chapter II, Section 16, 
The Smriti Chandrika, the Madhavya, the Vivada Chintamani, the 
Vivada Ratnakara and Apararka’s commentry on Yagnavalkya 


have all been relied on as adopting the text of Kathyayana. It 


may be noted that the Vivada Ratnakara does not note the portion 
stating that the property does not descend below the great grand- 
son. Devala as cited by the Viramitrodaya runs thus: “ Partition 
of heritage among undivided parceners and second partition among 
divided parceners dwelling together extends to the fourth in descent. 
This is the settled law.” The Viramitrodaya interprets it thus: 
“the meaning is thatepartition of heritage extends to the fourth 
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degree from the proprietor.” This rule is alike applicable if: co- 
parceners dwell together in re-union by reason of the expression, 
‘dwelling together.’ The appellant’s vakil would restrict the 
right to partition to Tirumal Rao’s son and grand-son and a 
refuse is to his great grand-son the plaintiff. This does not 
seem to be in accordance with the interpretation of Kathya- 
yana’s text by the commentators, for the plaintiff would be 
great grand-soa of Tiruma]l Rao who, according to the commen- 
tators, would be entitled to a share; the three degrees having to be 
counted from Tiramal Rao’s son. Apart from this, however, the 
question is whether the texts have any application to the right of 
partition in a family where the descendants of various branches are 
living together as members of one family, or whether they do not re- 
fer merely to the mode of division of the estate of a certain person 
amongst those who are entitled to take as his heirs, that is to cases’ 
where the question for determination is who are the heirs entitled 
to take a person’s estate as his heirs and to divide it between them. 
Could they apply wheré a share in the estate is not claimed as the 
heir of a particular individual but as one of the members of a family 
of co-parceners all living together in joint enjoyment of the estate. 

The principles accepted of the Mitakshara school of law is that in 
the case of ancestral property a person ’s son, grand-son and great 
grand-son acquire a right by birth in it. Now suppose three or two 
co-parceners, A and B jointly owing to certain ancestral property. 

The son, grand-son and great grand-son of each of them could acquire 
aright in. ‘the property by truth, A’s:son having a right in the property 
would not the son’s great grand-son also acquire a right by birth in 
the right that he has and similarly would not B’s son’s great grand- 
son acquire a right in his interest? No doubt, if the property 
belongs to A or B, then no doubt any descent of either below the 
third degree will not obtain a right by birth in it. But after A and 
B have sons born to them, how can their ancestral, property be 
regarded as the property of A and B alone and not of their sons 
also? The texts cited refer in terms only to division among those 
who take as the heirs of a certain person of property which is 
regarded as belonging to him. Partition was ordinarily enforcible 
in ancient times by sons as against each other only after the father’s 
death, though it was open to the father to make a division amongst 
his sons or to divide away any one of them at his pleasure. If he 
died without making a division and his issue all remained joint at 
his death and the question was who were entitled to divide what was 
regarded as his estate, the texts mentioned above lay down the rule 
applicable to such a case, Whether in the case of a person being 
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the sole holder of ancestral property, it was regarded as belonging 
to.him-so as to make any restriction in the class of descendants 
who would be entitled to claim a share when the family continued 
undivided at his death, it is not necessary to consider. It is un- 
likely that it would be so regarded now. But, at any rate, where 
` ancestral property belongs to two persons subject to the incident of 
‘survivorship as between them, it is very unlikely that it was ever 
regarded as property of either of. them so as to make the texts 
applicable.’ The Hindu Law does not contemplate the necessity of 
division taking place at any time. Suppose five generations 
descended from several brothers live together, they are all main- 
‘tained out of the joint family property, the members of the fifth 
generation being quite as much in enjoyment thereof as those of 
the higher generations. -It may be that some of them fake part in 
the actual management of the property ;-they may be utilising a 
part:of it for some business carried on on behalf of the whole 
family. Now, if ia any one branch all members up to the fourth 
generation should happen to die, is it to be said that the members 
of the fifth generation who were till then in the joint enjoyment 
would cease to be entitled: to any right in. the property? The 
principle applicable to such a case is really that applicable to joint 
owners and seems to have nothing to do with any rule of Sapinda- 
ship. Again, if the texts in question are to be applied, it is by no 


means easy to determine fron whom the generations are to be 


counted. If, at any point of time, the estate vested in a single 
person, it may be suggestsd that the counting should be from him: 
but what if it is pot possible to trace any single individual in whom 
it was vested within living memory. No assistance can be derived 
from the texts in such a case. Nor is the matter free from difficulty 
even where such a person can bz got at. Suppose A- has two 
sons, B and C; and each of them has several generations of issue, 
B1, B2, B3, B4, Cl, C2, C3, and C4. Suppose B, B1, B2, and C, 
Cl, and C2 are all dead, then according to the texts if the descent is 
to be.cast from A, neither B3 and B4 nor C3 and C4 would have any 
tight to A’s estate. The last texts do not provide for any one else 
being taken as the starting point from which the descent is to be 
cast, although an attempt was made in the Madras case to introduce 
another rule, to which we shall presently refer. Not text-writer has 
been cited who has applied the rule to determine the limits of co- 
parcenary right where several generations of co-parceners have been 
living together as one family. Chandeswara says that Kathyayana’s 
text is applicable only when partition not having been made, pro- 
perty, not enjoyed by one co-heir is solely enjoyed by another resi- 
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ding in the same province;. that is, the rule is one of limitation 
for the right to enforce partition when the co-parcener claiming 
it has not been in joint enjoyment, the period of limitation being 
not a certain number of years, but be determined with reference to 
the number of generations that have been out of possession, Subo- 
dhini, a commentary on the Mitakshara, seems tò admit that the ` 
right to partition may be carried on even beyond the great grand- 
son. See West and Buhler, p. 652 and Stokes’s Digest of Hindu 
Law Books p. 365. According to the Vyavahara Mayuka the text 
of Devala is applicable only while separated co-parceners live 
together. A longer period of limitation seems to have been allowed 
where the branch claiming partition was not living in the same pro- 
vince. In such a case, the right to claim partition was allowed for 
six generations after the original owner. See Colebrooke’s Hindu 
Law, Vol II, page 512, Sir. T. Strange’s Hindu Law, pages 327 and 
396 and also T. L. Strange’s Manual of Hindu Law para 347. In 
the Bombay case already referred to Moro Visvanath v. Ganesh 
Vittal, one Nahav was the original acquirer of the property. The 
plaintiffs who claimed partition were beyond, while the defendants 
were within, the fourth degree from him. The plea on the merits was 
that the parties had been in a state of separation for 50 years: but 
it was also urged by Mr. Mandlik that after three steps of 
descent from the acquirer of the family property, aclaim to 
partition would cease. This contention was not accepted. West, J. 
observed “where two great grand-sons lived together as a united 
family, the son of each would, according to the Mitakshara Law, 
acquire by birth, a co-ownership with his father in the ancestral 
estate ; yet, if this argument is sound, this co-ownership would pass 
altogether from the son of A or of B, as either happened to die 
before the other. Ifa co-parcener should die leaving no nearer 
descendant than a great grand-son, then the latter would, no doubt, 
be excluded at once from inheritance and from partition by any 
nearer heirs of the deceased, as, for instance, brothers and their 
sons ; but where there has not been such an interval as to cause-a 
break in the course of lineal succession, neither has there been an 
extinguishment of the right to a partition of the property in which 
the deceased was a co-sharer in actual possession and enjoyment.” 
‘The case put by the learned Judge seems to be one where the 
acquirer Survives three generations of issue living in common- 
sality with him ; in such a case, no doubt, the fourth generation 
of issue would not acquire any right in the property which is his 


‘own. Thelearned Judge does not deal with the case where the 
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‘property. is - ancestral. The case was actually decided on the 
ground that the family must be regarded as having been divided. 
Nanabhai, Haridas, J. refers to the texts of Kathyayana and 
Devala and criticises the interpretation put on the latter by the 
Mayukha which regards it as applicable to the case of re-united 
co-parceners ,onty. He concludes “ Upon a consideration of the 
authorities cited, it seems to me that it would be difficult to uphold 
the appellant’s contention that a partition could not, in any case 
(other than that of absence in a foreign country) be demanded by 
descendants of a common ancestor, more than four degress 
removed, of property originally descended from him.” He says 
that persons beyond the fourth degree would also be entitled to 
demand partition in such a case unless the three generations 
immediately below the person from whom it descends died before 
him.. If the acquirer dies and the property vests in others, the issue 
of the latter also would acquire a right by birth.” He does not say, 
however, that, where the property is not owned by a person solely 
but along with others, the mere fact that a co-parcener, in one line 
descended from him is more than three degrees removed from him 
or from any descendant in that line, would destroy the right to 
claim a partition along with the co-parceners in another line, The 
case is no authority for any limitation to the right to partition 
where serveral generations of different lines have always lived 
together. In the Madras case, the plaintiff who claimed to succeed 
to an impartible estate was the nearest sapinda of the deceased 
holder. The plaintiff was the sixth in descent from one Bapam 
Dora who was the acquirer of the Zamindari. The deceased holder 
was one degree further removed from him in the line of descent. 
It was contended that the plaintiff was not entitled to succeed to 
the estate and that the deceased holder’s widow. was the proper 
heir. This contention was negatived. The learned Judges Scotland 
C. J. and Innes, J., held that, the family being undivided, the widow 
had no title. They rejected the contention that only near sapindas of 
the deceased, that is, sapindas within three generations, were joint 
owners of the estate. They say “the limit of the co-heirs must be 
held to include undivided collateral relations, who are descendants 
in the male line of one who was a co-parcener with an ancestor of 
the last possessor. For, in the undivided co-parcenary interest, 
which vested in such co-parcener, his near sapindas were co-heirs 
and when, on his death, the interest vested in his son, or other 
near sapinda in the male line, the near sapindas of such descendants 
or descendant became in like manner co-heirs with them or him, 
and so on, the co-heirship became extended, the near sapindas down 
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to the last descendent. This would practically let in all the 
descendants without any limitation of degree. They then go on 
to say “obviously, therefore, as long as the status of non-division 
continues the members of the family who have, in this way, 
succeeded to a co-parcenary interest are co-heirs with their 
kindred who possess the other undivided interests of the entire 
estate, and one of such kindred and his near spaindas in 
the male line cannot be the ouly co-heirs, until by the death 
of all the others without descendants in the male line to the 
3rd.degree, he has, or he and they have, by survivorship acquired 
the entire right to the heritage as effectually as if the estate aie 
passed pon an actual partition with the co-heirs.” 


Mr. Mayne understands the last passage to import that the 
continuance of the co-parcenary interest is subject to the condition 
that “no person who claims to take a share is more than 3 steps 
removed from a direct descendant who has taken a share. © When- 
ever a break of more than three degtess .occurs between any holder 
of property’ and the person who claims to take next after that holder, 
the line ceases in that direction and the survivorship is confined to 
those -collaterals. and descendants who are with in the limit of 3 
degrees.” The learned author seems to overlook the fact that 
each descendant as soon as he is born takes a share in what 
is already vested in his own father and he has not got 
to claim it asthe share of a person more than 3 degrees removed . 
from himself. When the son, grand-son and great grand-son of 
a co-parcener A die leaving a son of the great grand-son,. 
the shares vested also in them have’ Je been vested 
the.son of the great grand-son and do not return completely to’ 
their ancestor, A. It appears to be doubtful whether the learned 
judges of this Court meant to lay down that the property would go 
entirely to another branch although descendants in a lower degree 
than the 3rd might be left in one branch. At any rate, such a view 
does not seem to be countenanced by the texts relied on. G. C. Sar- 
kar in his work on Hindu Law, 3rd Edition, page 196, says that 
“A male descendant in the male line, however low in descent 
acquires a right by birth to both ancestral and self-acquired property 
of a paternal ancestor,” and he proceeds tò say that “ if the 3 inter- 
mediate descendants were tò die during the life-time of the owner 
of an ancestral property, the rights of the 4th descendant would 
not be in the least affected by that circumstance.” The rule, 
he says, would be different if the paterrf&l ancestor is sepa- 
rated from his descendants and not re-united with any of 
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them -and there is no son or grandson or great grand-son 
alive at the time of his death but- only great great graad-son.” 
In Narugunti Lutchnee Devamah v. Vengama Naidooot a claim 
of heirship to an impartible palayam by a collateral relation in the 
4th degree of descent from the common ancestor was upheld against 
the widow, the Heceased owner being a descendant- of the 5th 
degree; but it was observed in Gavuri Devamms Garu v. 
Raman Dora Garu,? that there was apparently some special circum- 
stance in the case which would make it possible to contend that the 
question was not directly decided by the Privy Council. In Ratna 
Daher v, Modhoo Soodan Mahapatur,8 the Calcutta High Court 
held that an unseparated grand-father’s great grand-son’s grand-son 
would exclude a widow: from inheriting the estate and Govuride- 
vamma v. Ramandora Garu, was relied on in support of the posi- 
tion. It is, of course, unnecessary for fhe purpose of this case to 
decide whether a gap of 3 generations in any one line of co- 
parceners would prevent the lower descendants of that branch from 
claiming a share of the co-parcanary property as there was no 
such gap in this case. According to the principles and texts of 
the Hindu-Law, such a gap would not affect the rights of descend- 
ants of the 4th and other generations. We see, at any rate, no 
ground for countenancing the contention that, even where there is 
no such gap, the descendants of persons removed more than 3 
degrees from an ancestor are not entitled to take by survivorship on 
the extinction of-the members of another ‘branch descended from 
him. Sucharule derives no support from the writers on Hindu 
Law and is inconsistent with the principles of that law and un 
workable in practice besides being admittedly opposed to the 
‘authority of decided cases. We therefore hold that the plain- 
tiff in this case would not be disentitled to partition if the estate 
were partible and is therefore not disentitled to maintenance. 


But, then, it is argued’ that, although this rule might be 
correct if the pluintift were the aurasa son of his father, 
the position is different, as hə is an adopted son, because 
it is urged that in the case of an adopted son the sapinda 
relationship extends only to three degrees in the adoptive: family 
and that therefore the plaintiff is not a sapinda of the defendant. 
In support of this, reliance is placed on the authority of Dattaka 
Chandrika, S. 3 Pl. 18 to 24 and of Dattaka Mimamsa C. 6 Pl. 
32 to 38. Itis not necessary bo deal with this argument at any 
length because it is opposed td the authority of the Mitakshara, 


“4, (1861) 9 M.I.A. 66. 2. (1870) 6M. H. C. R. 93 
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chapter I, section 11, Pl. 30 and 31 according to which an ‘adopted 
son, being one of the six superior classes of sons, takes the inheritanée 
of his father’s sapindas and samanodakas. Besides, the question’is, 
in our opinion, really concluded by the decisions of the Courts. 

The texts were examined at great length by Hobhguse,. J. in a Full 

Bench decision of the Calcutta High Court, Gurugovind Sehamandal 

v. Anendlal Ghose Mazundar’ and it was pointed out that the 

provisions of section 3 of Dattaka Chandrika apply to the adopted 
son quoad the performance of funeral rites and these only. Verse’ 1 

of the section expressly says. “Next, the funeral rights, performed 
by ason given, are determined.” The subject of inheritance qs 
treated in section 5. In that section it is expressly laid down that 
an adopted son isa heir to the kinsmen of the adoptive father where 
he is possessed of good qualities. The possession of good qualities 

is not now insisted on as a condition precedent to the right to the 
inheritance. Shyamacharan Sircar has elaborately examined all 
the original authorities on the question in bis Vyavastha Chandrika. 
Manu Baudhayana, Gautama, Kalikapurana and Brihaspati are all 
cited as authorities in favour of the adopted'son’s right to inherit to 
the kinsmen of the adoptive father; the authority of Sir William 
Macnaghten and of the author of Dvita Nirnaya as well as the 
opinions of the Pandits are referred to in support of the opinion. 

The Mitakshara is also construed as supporting the claim of the 
adopted son to stand in the same position as an surasa Son. Mr. 
Ganapathi Aiyar has contended that verses 30 and 31 of section 11 of 
the Mitakshara have been mistranslated by Colebroke and that verse 
31 does not in:reality declare the adopted son’s right to succeed to the 
sapindas and samanadakas of the adoptive father but only declares him 
in conjunction with the five other superior classes of sons to be both 
a heir and a kinsman of the father. We are altogether unable to 

accept this contention. Kullukha Bhatta, one of the commentators 

of Manu, has interpreted the text of Manu expounded by Vignanes- 
wara in verses 30 and 31 in the sense in which those verses have 

been translated by Colebrooke and the author of Vyavastha Chand- 
rika has also understood the verses in the same sense, Sse pages 

179 and 180. In Tara Mohun Bhuttacharjee v. Karipa Moyee 
Debia,? an adopted son was held to be entitled to succeed to the 
estate of a collateral who was 5th in degree from the common dn-° 
cestor.: The learned Judges Loche and Hobhouse, JJ. observed’; 
“With regard to the question of right of an adopted son to succeed 
collaterally as well as lineally,” we think it sufficient to quote the 
Privy Council Decision in the case of Shumboo Chunder Chowdry, 


i. (1870) 5 B. L. R. £0, © 2e (1868) 9 W. R. 4235. 
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Sutherland’s Privy Council Judgments 25, which ruled that, accord- 
ing to the authorities on Hindu Law and the weight due to them, an 
adopted son succeeds not only lineally but collaterally to the inheri- 
tance of his relations.” In Paddo Kumaru Debee v. Jaggath 
Kishori Acharjee, the Calcutta High Court again held that the 
adopted son succeeds to the sapinda kinsmen of his father and that 
as regards the relationship of sapindas there is no difference between 
the adopted son and the natural son. On appeal the Judicial 
Committee of the Privy Council took the same view. See 
Pudmstkumari v. The Court of Wards? In Mokundo Lal 
Royv. Bykunt Nath Roy,’ Morris und Prinsep, JJ. held that 
an adopted son was not precluded froin inheriting the estate of one 
related lineally, although at a distance of more than 3 generations 
from the common ancestor. In Dinonath Mukerjee v. Gopal 
Churn Mukerjee* an adopted son who was 4th in degree from 
the common ancestor was held to be entitled to inherit to a colla- 
teral agnate and it was also held that the position of an adopted son 
was identical with that of an aurasa son in matters of inheritance. 
See also the Dattaka Mimamsa section 6, Pl. 53, Vyavastha Dhar- 
pana page 967. The decided cases have all been collected in G. C. 
Sircar’s work on Adoption, pages 305 to 307. Our conclusion is that 
the plaintift’s rights stand on the same footing as if he were an 
aurasa son of Lakshmana Rao. In the result the decree of the 
lower Court awarding maintenance to plaintiff must be affirmed. 
We cannot agree with the contention that there is any admission of 
the plaintiff restricting the right to maintenance to three generations. 
We dismiss the appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Sundara Aiyar * 


Zamindar of Pachipenta see, ... Petitioner} 


v. 
Maharajah of Jeypore ... oe .. Respondent. 


Execution Sale—Purchaser’s right—Sale Certificate Constr uction of— 
Area—Boundaries and name—Determining factor. 

The mere drawing up of asale certificate to be given toa purchaser in 
court sale is not a judicial order binding on any party ; though an order passed 
. on adjudication on the question as to wnat the sale certificate should contain 
will be a judicial order. 

Under Cl. 31 of the Agency Rules, a petition lies to Government to revise 
orders passed by the Agent in execution proceedings. 
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When two descriptions of the subject matter of a grant Le., the boundaries 
and area, conflict with each other and when there are two conflicting parts of the 
same description, that which is the more certain, stable and the least likely to 
have been mistaken or inserted inadvertently must prevail, if it sufficiently 
identifies the subject matter. This is-nota rule of law and hence inflexible 
in its character ; but it is a mere rule of construction which serves as a safe and 
almost infallible guide in determining the intention of the parties which is the 
touchstone of interpretations. 


Held that in the particular case before their Lordships where the question 
was whether the property sold in execution included the hamlets or not, the 
determining factor was the hame of village and that the property sold included 
the hamlets. 


It is unsafe and inexpedient for the executing court ina case where there 
can be no possible doubt to leave the question as to what was intended to be 
sold unsettled, when it is\sure to be made an occasion for future disputes. 


Petition referred to the High Court by the Government .of 
Madras under Rule 31 of the Agency Rules of Ganjam and Vizaga- 
patam presented againt the Order of the Agent to the Governor at 
Vizagapatam, dated 1st July 1909 in E. P. No. 1 of 1906 in O. S. 
No. 1 of 1903. 


K. Srinivasa Aiyangar for petitioner. 
B. N. Sarma for respondent. 


The Court made the following 
ORDER :— 


This case arises out’ of a petition to the Government of Madras ` 
which was referred to this Court under Rule 31 of the Ganjam and 
Vizagapatam rules under Act XXIV of 1839 for the administration 
of justice and collection of revenue in Ganjam and Vizagapatam. 
The Maharajah of Bobbili obtained a mortgage decree against the 
Zemindar of Pachipenta for a sum ‘of about Rs. 2,75,000 which 
directed the sale of the mortgaged property in case of default 
of payment within the time fixed in the decree. The mort- 
gaged property comprises 73 villages in ‘all, 69 of. them being 
situated in the Agency tracts of Vizagapatam subject to the 
jurisdiction of the Collector and Agent to the Governor and 
the remaining 4 in the non-agency portion of the Vizaga- 
patam District and subject to the jurisdiction of the District 
Court. The defendants in the suit having committed default in the 
payment of the decree amount the decree holder took steps to 
bring the mortgaged villages to sale. The four villages not com- 
prised in the agency tracts were first brought to sale by the Agent 
to the Governor. The subject matter of the p&tition to. the Govern- 
ment related to an alleged serious error in the sale certificate granted 
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_ by the Agent.to the purchaser in the auction sale held by the Court 
namely the Maharajah of Jeypore. Briefly the complaint was that 
the certificate stated that the 69 villages together with the hamlets 
forming a portion of them were brought to sale by the District 
Court of Vizagapatam and the 69 villages situated in the agency 
were subsequentfy included in the sale while in fact the hamlets 
were not sold but only the 69 main villages excluding the hamlets. 
The purchaser contended that the hamlets were in reality brought 
to sale by the Court. The Agent to the Governor dismissed the 
application for the rectification of the alleged mistake and the only 
question for our decision is whether as a matter of fact, there is any 
real mistake in the sale certificate. 


Before dealing with the merits we may dispose of a preli- 
minary objection raised by Mr. B. N. Sarma the learned vakil 
for the respondent. He contends that no petition lay to 
the Government against the order of the Agent to the Gover- 
nor because, he say that the Agent’s order must be treated 
as one refusing to review an order passed by his predecessor 
in the office, Mr. Turning, on 2nd May 1908, that the application 
for the rectification which he says must be treated as an applica- 
tion for review of that order was put in, long after the three months 
allowed for review applications that Mr. Parsons who disposed 
of the application had no jurisdiction at all to review Mr. Turning’s 
order and that no petition would lie to.the Government against 
Mr. Parson’s order dismissing the petition for review. It is clear 
that the whole of this argument proceeds on the application to this 
case of the rules contained in the Civil. Procedure Code which is 
admittedly inapplicable to the Agency tracts. It is, however, 
unnecessary to consider whether the particular rules of the Civil 
Procedure Code having a bearing on the point should be applied 
to this case or not as it is perfectly clear in our opinion that the 
applicaton to the Agent to the Governor should not be regarded as 
one for review of Mr. Turning’s order. Asa matter of fact Mr. 
Turning passed no order on 2nd May 1908, deciding what was 
comprised in the sale held by the Court and what the terms of the 
sale certificate should be. On that day Mr. Turning dismissed an 
application of the judgment-debtor’s requesting that the sale should 
be set aside on the ground of certain irregularities. It appears that 
on the same day the Ministerial Officer of the Court proposed a 
a sale certificate as the application for setting aside the sale had 
been dismissed. Of the'draft certificate we find an ‘office note 
“for approval.” As the certificate was subsequently issued we 
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Zamindarof may take it that the agent approved the draft.’ It ‘is this: 
Pachipenta fact that is relied on as a judicial order determining. what : 
Maa were the exact properties sold by the Court and what. the. 
of Jeypore. Contents of the certificate should be. Itis absolutely impossible 
to uphold this contention. It is the duty ofa Court when sale 
has been confirmed to grant a sale certificate t8 the purchaser. 
But in merely drawing upa certificate to be given to the pur- 
chaser there is no judicial order passed binding on any party. 
If a question be raised as to what the certificate should contain 
on account of a dispute between the parties and the question is- 
adjudicated upon by the Court, the order passed by the Court would 
of course be a judicial order. There was no such order in this case: 
and the petition to rectify the alleged mistake in the sale certificate., 
cannot therefore be treated as one for the review of any judicial 
order. The order dismissing the petition for rectification was of course, 
a judicial order. Under Clause 31 of the. Agency Rules “all peti- 
tions against the proceedings of the Agent must in the first instance: 
be submitted to Government ” It has been held by this Court in Sri 
Sri Sri Vikarmadeo Maharajopulam Garu v. Sree Neeladevi : 
Pathamadha Dhevi Garu,i that a petition would lie to the 
Government to revise orders of the Government Agent in execution: 
proceedings under Rule 31 although that section does not in terms. 
lay down that a petition would lie against the Agent’s orders on the 
petition. See also Maharaja of Jeypore v. Neeladevi.2 We over- 
rule the preliminary objection. i EE 


Proceeding now to deal with the merits of the petition we have, 
no hesitation in holding that the Agent intended and purported to: 
sell the whole of each of the 69 villages in question including -the : 
hamlets attached to each. Itis admitted that the decree for sale. 
did comprise the hamlets. ‘The mortgaged property was practically. 
the whole of the Zeroyiti villages of the Kemandari of Pachipenta as, 
well as the inams belonging to the Zemindar and the forests of the. 
of the Pachipenta Zemindari. 73 villages are enumerated in the decree -~ 
and the Schedule gives the boundaries “ for the whole of the Pachi:. 
panta Zemindari.” The entire argument for the petitioner is based- 
on the fact that the boundaries given in the application for, the. 
execution of the decree for sale do not comprise the hamiets attached _ 
to each of the villages and that the latter are excluded from the sale 
by the boundaries. _ It is not pretended that the decree-holder in-. 
tended to bring only.a portion of the mortgaged properties to sale. 
The argument evidently is that, as a fact, the, boundaries „do nob. 








1. -(1902) I. L. R. 26 M. 266. 2. (1900) I. L. R13 M. L. J. 121, 


PART. IV.]. THE MADRAS LAW JOURNAL REPORTS. 101 


include the hamlets and that the auction purchaser is bound by the 
actual boundaries mentioned in the application which were also in- 
serted in the proclamation. It may at once be stated that the 
order for sale stated that the villages mentioned in the execution 
application should be sold. The proclamation of sale copied the 
boundaries given ih th2 execution application as also did the sale list. 
It is therefore argued that it must conclusively be taken that nothing 
more than what was comprised in the boundaries was intended to be 
sold. No enquiry has baen held by the lower court as to whether 
the ‘contention that the boundaries actually mentioned would exclude 
the: hamlets is well founded or not. If the petitioner’s contention 
that the boundaries given for each of the villages must be regarded 
as -conclusively determining what was sold it would of course be 
necéssary to direct an enquiry to determine whether they comprised 
the hamlets or not. But in the view we take of the case it is 
unnecessary to do so. It is admitted that the extent given in the 
application for execution and in the subsequent proceedings, of the 
villages to ba sold, the income of each of those villages and the Peish- 
cush or Government assessment payable -on them all follow the 
description in the decree which admittedly -included the hamlets. 
The decree holder requested the Court to sell the villages as a single 
lot.. :See his petition, dated 16th July 1907. The debtor requested 
that the villages should be sold separately. There was then no 
question that each village with its hamlets was to be sold. The 
decree-holder seems then to have been directed to state the boun- 
daries of each of the villages. There evidently was some difficulty 
in doing so. The decree-holder put in a petition on the 16th 
October 1907 justifying the boundaries given by him. He said 
“the boundaries given to the villages by the judgment debtors and 
their men as contained in the registered Muchilikas were given and 
they cannot question their correctness now. Further they did not 
venture to give’ correct boundaries even.” He at the same time 
protested against the sale of the villages separately. It is quite 
clear -from the above’ petition that the decree holder who pre- 
sumably had no direct knowledge of the boundaries gave the best 
déscription he could then relying on the boundaries contained in 
documents’ taken by the judgment debtor from his lessees in the 
course of his management of his estate. It is quite certain that 
what the decree-holder intended to sell was the villages included in 
the decree. The whole Zemindari consisted of 73 villages, 69 òf 
which were to be sold by the Agent. This fact was well-known to 
thé parties to the suit®and there can no doubt that intending pur- 
chasers. understood that the villages well-known by their names were 
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to be sold as a whole. It is admitted that the hamlets are attached 
to and formed portions of the villages and we entertain no doubt 
that the hamlets were not excluded from the sale. The Court 
finally decided that the villages should not be sold separately. But 
apparently no change was made in the sale proclamation by omitting 
the boundaries of single villages and giving only’ a single set of 
boundaries for the whole Zemindari as was done in the decree. The 
judgment debtors in their petitions, dated 20th March 1908 and 26th 
March 1908 fully admitted that the whole of the Zemindari was 
being sold. The sale commenced on the 20th and was concluded on 
the 26th March 1908. In their petition of the 26th they state 
that “the present Zemindari of Pachipenta more fully described 
in the proclamation of sale, was advertised for sale on the 
20th March 1908.” In the petition of 20th March 1908 it 
is said “that the whole of Agency portion of the Pachipenta 
Estate has been proclaimed to be put to auction on 20th 
March 1908 in execution of the above decree.” There cannot 
be a shadow of doubt that the judgment debtors fully under- 
stood that the hamlets were included in the sale and that their 
belated application for the rectification of the certificate was merely 
a desperate attempt to secure’some portion of the Zemindari for 
their family. We may note that in the sale proclamation published 
in the “ Madras Mail” it was distinctly stated that the whole of the 
Zemindari was to be sold. The petitioners cannot now be permitted 
to assert that considerable portions of the villages were not brought 
to sale. Weare unable to agree with Mr. K. Srinivasa Aiyangar, the 
learned vakil for the petitioners that there is any hard and fast rule 
vhat the boundaries must be taken to be the sole determining factor 
in deciding what was intended to be sold. ‘Where there isa conflict 
between the boundaries and measurements more importance would 
no doubt be ordinarily attached to the boundaries, But this is only 
because parties generally pay more attention to the boundaries than 
to the measurements of property intended to be conveyed. The 
question in every case is what was the intention in that case. Where 
the boundaries are indéfinite the measurements assume more impor- 


' tance. In this case the important factor in the description is the 


name of the village. In forest tracts villages are known by well- 

understood names and both the boundaries and measurements are 

often vague. The rules applicable for the determination of the iden- 

tity of the property conveyed have been laid down in Lord v. The 

Commissioners for the City of Sydney.1 The most important 

authorities on the question are collected in D&rga Prasad Singh v. 
1. (1859) 12 Moore’s P. C. 473. 
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Rajendra Narain Baghi, by Doss, J. The learned Judge 
observes that the ordinary canon of interpretation of a deed 
or grant, when there isa conflict between the description of the 
boundaries of the land conveyed and the description of the quantity 
unquestionably is that the description of the boundaries, if it is pre- 
cise and accurate’ dominates the description of the quantity. See 
X’Llewell yn v. East of Jersey,? Jack v. MIntyre;3 Cowen v. Tin filt 
Ltd.,4 McInner v. Walker, 4 Wheaton S. 444. On the other hand 
there is a supplementary canon equally well established, though in- 
stances of its application are much less frequent than those of the 
other, that if the description of the boundaries is vague and un- 
certain, it yields to the description of the quantity: See Harid v. 
Siaby,® Davis v. Shepherd,’ Mellor v. Wabmisley,8 Home v. Stun- 
ber,® etc. 


These two canonsare in fact illustrations of, and may be summed 
up in a more general principle that where there are two conflicting 
descriptions of the subject matter of a grant, or two conflicting parts 
of the same description that which is the more certain and stable and 
the least likely to have been mistaken or to have been inserted in- 
advertently, must prevail, if it sufficiently identifies the subject- 
matter. This, again, is nota rule of law and hence infallible 
in its character, but a mere rule of construction, which serves 
as a safe and almost infallible guide in determining the inten- 
tion of the parties, which is the touchstone of all true inter- 
pretation. Indeed, it is all controlling and predominates over 
all the elements of description of the subject matter.” In the 
case before the learned Judge both the boundaries and the quantity 
were precise and definite but there was a gross divergence between 
the quantity specified and the quantity found to be included within 
the definite boundaries. It was held that the intention in the parti- 
cular case was to convey the quantity mentioned, within the bounda- 
ries. See also Kumar Rameshar Malia y. Ram Tarak Hazar.4° 


We have no doubt that everybody in this case understood that 
the predominant factor of the description was the name of the vil- 
lage. As already stated the extent, the Government assessment, the 
income, all referred to the whole village as mentioned in the decree. 
The division of the whole Zemindari according to taluks and the vil- 
lages included in each taluk as described in the decree was also 
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3. (1845) 12 Cl. and Fin. 151. 4. (1898) 2 Ch. 551. | 
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followed. It is also admitted that in the description the forest income 
of the whole Zemindari was taken into account. It was argued that 
whatever might have been the intention the description in the sale 
certificate must not contain any words not to be found in'the’sale 
proclamation and that the question what was contained i in the latter 
should be left over and should not be taken into ‘account in ‘deter 
mining the contents of the sale certificate. This was apparently the 
view taken by the District Judge of Vizagapatam who allowed the 
sale certificate to be rectified with regard to the 4 villages under the 
jurisdiction of his Court. We are unable to uphold this contention 
and we are unwilling, in a case where there can be no possible doubt 
of what was intended to be sold to leave open a matter which is sure 
to be made an occasion for future disputes. We, therefore, confirm 
the order of the Agent and dismiss the petition with costs.’ 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran Nair, and Mr. Justice Ayling. 


Authi Lakshmi and others... Appellants: 
A : | i 
Annasami Aiyar and others = ... Respondents. `- 


Compromise and Family Settlement—Validity of—Consideration for 
Courts. i i 

In judging of the validity of a compromise, Courts are not entitled’ to 
enquire into the rights of parties as they stoad before the compromise to see 
whether the compromise has recognised them ; they are only entitled to enquire 
whether the claims advanced by either side were bona fide and whether the 
compromise really was'in settlement of such claims. Every compromise may 
involve the giving up of certain claims to which a party may be rightly entitled 
and the acquisition of interests to which he may have no claim.. If the 
compromise is a settlement of disputes advanced bona fide, then, prima facie 
it ought to be upheld; and this reason applies with greater force in the casé 
of family settlements where the peace of the family was involved, 


Second Appeals from the decrees of the Court of the ‘Subordi- 
nate Judge of Kumbakonam in A. S. Nos. 151, 176, 195 and 150 ‘of ; 
1908, respectively, presented against the decree of the Court of the 
District Munsif of Kumbakonam in O. S. No. 391 of 1906. 

- T.V. Seshaghiri Aiyar and N. Ra jagopalachari-for appellants, 

K. Srinivasa Ai: piem and N. R. K. Thathachari for nepon: 
dents. eo’ 

The Court delivered the following 4 


S, A. Nos 1645, 1072, 1141 And 16£9 of 1906. In S. A. No. 1645 af 1908. 
` 2nd May 1912. _ AH 
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an, Judgments. S. A. No. 1645 of 1998 :—The plaintiff is the son 
of. Devaraja Aiyar, who died in the year 1850, leaving a widow 
named Ponnammal. He had another son Sivarama Aiyar who 
` predeceased him in 1843. Sivarama Aiyar had a son, Devaraja 
‘Alyar by name, who died in 1851. The plaintiff, now claims to 
recover the ‘projferty as the reversioner of this Devaraja Aiyar as 
his brother’s son, alleging: that the cause of action arose on the 
death of Devaraja Aiyar’s mother, Mangalathammall, who obtained 
possession of the property on Devaraja Aiyar’s death and died 
in the year 1905. The defendants are the persons who claim under 
various alienations made by Mangalathammal. One of the questions 
raised for decision is whether Mangalathammal had become the 
absolute owner of the properties which are in the possession of 
of these defendants, under a compromise. Exhibit VIII, or whether 
she kad only a widow’s interest in the estate. 


Some years before plaintiff’s father, Devaraja Aiyar’s death, 
there was a partition entered into between him, his son, the plaintiff, 
and his daughter-in-law, Mangalathammal, acting as the guardian 
of her minor son, Devaraja Aiyar. Each òf them took a 4rd share 
in the family property. The partition-deed also recites that on the 
death of the plaintiff's father, Devaraja Aiyar, his property was to 
be divided equally between the plaintiff and his brother’s son, 
Devaraja. Six years afterwards, in 1859, a fresh arrangement was 
come to, by which the arrangement of 1844 was. modified. 
Devaraja Aiyar died in 1850. Disputes arose between the parties 
immediately after anda suit (O. S. 726 of 1851) was filed by 
Ponnammal (widow of Devaraja Aiyar) in the Diwani Adawlut 
Court of Kumbakonam against her daughter-in-law, Mangala- 
thammal and certain others. She set out the partition of 1844 
as well as the partition of 1850, and stated that when she 
came to know of this arrangement of 1850, she represented 
that the arrangement was unfair, as it did not provide for 
the performance of various ‘Ceremonies of her son, and she 
alleged in the plaint that’ when her husband was about to die 
he acknowledged in presence of mediators that the deed of 
‘partition executed by him was inequitable and that the properties 
should, upon her son’s attaining the age of majority, be divided into 
two equal shares, She alleged that these defendants had taken 
illegal possession of these properties, that the deed of partition was 
void, that her daughter-in-law was entitled only to maintenance and 
not entitled to any property ani that she Was entitled to recover 
possession of those properties which she was not in possession of. 
‘What Mangalathammal’s contention in that suit was does not 
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appear. All the evidence that is relied on by the plaintiff to prove 
what her contention was, is Exhibit XXIII, which is a statement 
filed by Ponnammal in that suit itself in reply to the written 
statement of Mangalathammal. That statement does not show 
what Mangalathammal’s contentions were. In the course of that 
suit, a razinamah, Exbibit VIII, was putin by" the parties. It 
refers to the death of Devaraja Aiyar-after the partition of the 18th 
July 1850, and it states that Mangalathammal “1st defendant 
herself, shall with rights of every kind and with competency to 
alienate by way of gift, sale or otherwise enjoy the properties that 
fell to the share of the said Devarajan under- the said deed of 
partition and list,” and it gives similar rights to the plaintiff 
therein on behalf of Annasami Aiyar. By that document Mangala- 
thammal also undertook to pay to the plaintiff therein through’ 
court Rs, 115 for meeting the marriage expenses of her ‘son, ` 
Annasami. The main question in the suit is whether this com- 
promise (Exhibit VIII) gives the properties referred to therein 
to Mangalathammal absolutely. On behalf of the defendants 
it is contended that it was a family arrangement between 
the members of a Hindu family and that it settled the disputes 
which had been raised between the parties and it should not now be 
re-opened at this distance of time. On behalf of the plaintiff 
it is contended that the compromise gives Mangalathammal no more 
than what was given to her by the deed of the 18th July 1850 in 
the properties, that she ‘took only a life interest in them, t. e., the 
interest of a Hindu widow, and that for her acquisition of the absolute 
interest in the properties there was really no consideration. .But as 


-we have already pointed out, it does not appear what Mangalatham- 


mal’s contentions were in that case. Nor does it appear whether 
the properties of which she obtained possesssion were one-half of 
the properties left by Devaraja Aiyar, the plaintiff's father. It also 
appears that she paid Rs. 115, which she was not bound to pay, for 
meeting the expenses of the plaintiff's marriage. If in that suit she 
claimed one-half of the properties in dispute and she claimed not 
only a widow’s interest in such properties but an. absolute interest 
with right to alienate by way of gift or sale or in any other form, 
then it is difficult to say that the compromise was not in settlement 
of claims advanced in that suit. In that view she must have given 
up a portion of the properties to which she laid claim and: paid- a 
sum of. Rs. 115. in consideration of Ponnammal recognising her 
absolute interest in th? properties which were finally given to her. 
It is true that there is no direct evidence in the case of what the 
scope of the litigation was or what her contentions were ; but the deed 
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of ‘compromise itself, by recognising in her such rights, is evidence 
that she claimed those rights. The plaintiffs pleader contends that 
the deeds of pirtition of 1844 and 1850 did not recognise such a 
claim and that she did not put forward any claim which was not 
recognised by those partition-deeds. But in judging of the validity 
of a compromise we are not entitled to enquire into the right of 
parties as they stood before the compromise to see whether the 
compromise has recognised them; we are only entitled to enquire 
whether the claims advanced by either side were bona fide and 
whether the compromise really was in settlement of such claims. 
Every compromise may involve the giving up of certain claims to 
which a party may be rightly entitled and the acquisition of interests 
to which he may have no claim. But if such compromise is a settle- 
ment of disputes advanced bona fide, then, prima facie, it ought to 
bz upheld. And this reason applies with greater force in cases of 
family settlement where the peace ofthe family isinvolved. Further, 
taking into consideration that more than 50 years have elapsed 
after the date of the compromise arid Mangalathammal is now dead, 
we shall not be justified in presuming that the contentions advan- 
ced by Mangalathammal did not involve ‘claims justifying such a 
razinamah, We are therefore unable to say that the compromise is 
invalid for that reason. 


It is then argued that though the compromise may be valid, 
Ponnammal had no authority to part with Annasamy’s rights as his 
guardian. If Annasamy himself could have entered into a razinamah 
like this, we fail to see why Ponnammal acting as his guardian, 
could not have entered into it. It is possible that Ponnammal 
might have got on his behalf more property than he would have been 
entitled to get. She certainly got Rs. 115 of which presumably he 
had the benefit. She has not parted with Annasami’s right of inheri- 
tance to Devaraja Aiyar, as was contended for by the respondent’s 
pleader. We disallow this contention. We hold accordingly that 
the Razinamah (Exhibit VIII)is binding on the plalntiff and that 
therefore he is precluded from contending that the deceased 
Mangalathammal was not the full owner of the properties therein 
referred to with power to alienate. She acquired such power under 
that compromise. The alienation made by her cannot therefore 
be impeached by the plaintiff on the grounds alleged. 


The decree is reversed and the suit is, dismissed with costs 
throughout, against the appellants, (defendants) Nos. 7 to 10. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


Present :—Mr. Justice Benson, and Mr. Justice Sundara Aiyar.* 


Krishnama Naiken `’ at Appellant | Poet ene 


oes 
ne { (Plaintiffs, - 
Kandasami Gounden, and others. Respondents. { Petitioner. 
C. P. C. XIV. of 1882. S, 315—" therein” —Single lot—no saleable interest 


in some items of one lot no ground, 


The Court cannot for the purposes of ©. 313, C. P. C. (XIV of 1882) sever 
a single sale and a sale ; cannot beset aside on the ground that the judgment- 
debtor has no saleable interest in some of several items which formed the 


suject matter of asale ina single lot. 


. Appeal from the decree of the District Court of Coimbatore in 
A. S. No. 114 of 1908, against the order of the Court of the District 
Munsif of Coimbatore, in E. P. No. 104 of 1908 in O. S.No, 495 of 
1903. 


T. Subramania Aiyar for appellant. 
C. S. Venkatacharjar for respondents. 
The Court delivered the following 


Judgment :—The lower appellate court has not found the facts 
necessary to entitle the decree-holder to re-open the execution pro- 
ceedings. Section 315 of the Code of Civil Procedure requires that 
it should be found that the judgment debtor had no saleable: interest 


in the property sold at the time of the sale. There is no such finding 


recorded by the lower appellate court. The judgment debtor did not 
admit that he had no saleable interest in Survey Nos. 443. and 460. 
He asserted the contrary in his memorandum of appeal to the lower | 
appellate court. We must therefore ask the lower appellate court to 
submit a finding on the question whether the judgment-debtor had a 
saleable interest in Survey Nos. 443 and 460 on the date ‘of the 
auction sale. Fresh evidence relating to this question may be admit- 
ted. The finding should be submitted within “two months after’ the 
* A. AA O. No. 42 of 1910. | T18th April 1912, 
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re-opening of the Court after-the recess. . Seven days will be allowed 
for filing objection. 


In compliance with the order contained in the above judgment 
ihe District Judge of Coimbatore submitted the following finding. 


ts My fading on the issue remanded is with regard to Survey 
No. 460 in the affirmative and with regard, to SOA No. 443 in the 
negative.” ©“ 7 


The Court delivered the following 


Judgment :—It is unnecessary to consider whether on the 
‘result of the present finding of the District Court the judgment- 
debtor could be held to have had any interest in Survey No. 460 at the 
time of the sale. The defendant’s right in three Survey Nos. 443, 476, 
and 460 was sold for a single price in-one. lot. It is admitted that 
he had a saleable interest in Survey No. 476. The decree-holder has 
not therefore proved that the judgment-debtor had no saleable interest 
in the property sold. See Sonarum Dass v. Mohirum Dass}, The 
Court cannot for the purposes of Section 313 of the Code of Civil 
Procedure sever a single sale. The orders of the lower courts are 
reversed and Execution Petition No. 104 of 1908 on the file of the 
District Munsift’s Court dismissed but without costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` +Present:—Mr,. Justice Benson and Mr. Justice Sundara Aiyar.* 


The Secretary of State 
for India in Council 
‘represented by the 


Appellant. (Defendant).+ 
Collector of Ganjam. l 


v. 
: Plaintiff 

Kannepalli Venkata- ( 

ratnammah and others. | Respondents. Resp p nies D 


l _ Grant—Con struction— Poramboke”—Channels whether included in grant. 


_ The effect of the insertion of the words “Besides Poramboke ” in a grant 
must depend on the evidence available in each case and the circumstances 
attending the grant. 
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Held also that by the particular grant before their Lordships all kinds of. 

poramboke were intended to be included in the grant including channels etc. _ 

Appeal from the decree of the District Court of Ganjam, dated 

tha 20th day of August 1906 in Original Suit No. 47 of 1905. 

The Advocate General for appellant. 
P. Narayanamurthi for respondent. 

This Appeal and the memorandum of objection put in by the 

1st respondent coming on for hearing the Court made the following 


ORDER t:— 


To enable us to decide this Appeal satisfactorily, we consider 
it desirable to allow the parties to adduce further evidence on the 
following point :—(1) What, if anything, passed to the grantee 
under Exhibit XX under the words ‘besides poramboke’ and whether 
she obtained a right to the channels conveying water to the tanks 
irrigating the lands of the Lakkamdiddi village or to those tanks 
themselves. 


The Lower Court has not dealt with this point in its judg- 
ment, but appears to have assumed that the Government did not 
reserve the channels and tanks at the time of the Inam Settlement. 


We request the District Judge to take the additional evidence 
that the parties may adduce and to submit the same together with 
his opinion on the effect of such evidence within one month after 
the reopening of the Disstict Court after the recess. 


[In pursuance of the above order, the District Judge of Ganja jam, 
submitted the following finding :— 


“My opinion is that by the words ‘ Besides Poramboke’ the 
Government acknowledged the title of the Inamdars of the whole 
Inam village to the channel beds and tanks in dispute.” :—Ed.] 


After the return of the above finding of the lower Court, the 
Court delivered the following 


Judgment :—The District Judge (Mr. Sadasiva Aiyar) has: 
submitted the fresh evidene adduced both by the plaintiff and the 
Government and has expressed his opinion that by the words 
‘besides poramboke’ in the inam title deed, Exhibt XX, given to the 
inamdar—proprietor of the village—the Government acknowledged 
the title of the inamdar to the channel beds and tanks in dispute. 
The claim of the Government to water-cess cannot be maintained 
unless the water irrigating the village flows directly or indirectly from 
any river, stream, channel, tank or work belonging to or constructed 


$ 13th February 1911. .- 
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by Government. According to the former District Judge’s finding 
the garebula gedda which irrigates the lands in the village takes its rise 
in the Parlakimedi Zemindari and does not pass through any Govern- 
ment lands before it irrigates the plaint village ; and the Government 
has not exercised any control over the gedda. But it was contended 
at the former hearing of the appeal that, although there is no evidence 
‘that the channel or stream and the tanks irrigating the village belong 
to Government it must be presumed that the ownership thereof is 
vested in it by virtue of Section 2 of Act III of 1905 (Madras 
Land Encroachments Act) which enacts (we quote only the neces- 
sary portion of the Section) that“ .............. saorane „the bed 
of the sea and all harbours and creaks below high water mark and 
of rivers, streams, lakes and tanks and all canals and watercourses 
and all standing and flowing water and all lands wherever situated, save 
in so far as the same are the property (a) of any Zemindar, Poligar, 
Mittadar, Jaghirdar, Shrotriemdar, or Inamdar or any person 
claiming through or holding under any of them....,................ are 
hereby declared to be the property of Government, except as may 
be otherwise provided by any law for the time being in force, subject 
always to all rights of way and other public rights and to the 
natural and easement rights of other land-owners and all customary 
rights legally subsisting.” It was contended for the plaintiff, the 
Inamdar, that the section does not really alter the law as previously 
understood and that the channels passing through the whole Inam 
village cannot be presumed to be ‚the proptrty of the Government. 
We considered it desirable to call for a finding on the question 
whether by the grant of the Inam to the Inamdar: the title to the 
channel irrigating the village belonged to the Inamdar. 


The original inam title-deed which was granted by the Govern- 
ment in 1867 has not been produced. It is stated to have been 
destroyed. A fresh title-deed which wasgranted in 1898 has been. 
produced and is marked as Exhibit XX. An extract from the Inam 
register, Exhibit XVI, has also been produced. It appears from it 
that the Inam was originally granted in 1767 to one Kannepalli 
Ramavadhanulu as personal hereditary inam by Sitaramraz. 
Sitaramraz was the brother of Vizidramraz, the then Zamindar of 
Vizianagaram. He was a renter under the East India Company 
which had obtained a Firman from the Moghul Emperor granting 
the management of the Circars to the Company. The village in 
question was included in the Chicacole Haveli in 1802. The Govern- 
ment sold its Haveli finds in 1803-04 to the highest bidders on 
permanent settlement ; and 20 proprietary estates were formed by 
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Secretary of the sale of the Chicacole Haveli. The village in question is situated: 


State in-one of the Zamindary so formed, named Jargengi. ‘The Inam’ 
V. b > h ee 
Kannepall village was excluded from the permanent settlement of the Jargengi 


Venkata. Estate. The proprietor of the estate was entitled only to get, the 
ratnammah. Kattubadi fixed on the village, the right of resumption of the Inam 
being reserved by the Government. The Governmtnt subsequently 
recognised the Inam granted by Sitaramraz and settled the Inam’ 
with the Inamdars and granted a patta to them. The Inam register 
Exhibit XVI does not show that the Government intended to exclude 
any portion of the Inam which had been originally granted in 1767. 
` Exhibit XVI shows the mode in which the quit-rent payable for the 
village was fixed: the porambokes consisting of channels, tanks 
village sites, pattis, burial grounds, hills as well as jungle and pasture 
lands together amounting to 116 acres was excluded from the total 
acreage of the village. The assessment was fixed on the cultivated | 
dry and wet land. Exhibit XX, the Inam patta of 1898, shows: 
that the Government acknowledged the title of the Inamdars to the 
whole village. It states “I acknowledge your title to a personal 
Inam consisting of the right to the Government revenue of land 
claimed to be 108°38 acres of dry, 218-53 of wet and 13 acres of 
garden and situated in the Jargengi proprietary’ Shrotriem portion 
of the village of Lakkimdiddi of Chicacole, District of Ganjam.” 
The words “ Besides Poramboke” are inserted in the margin, the 
extent of this Poramboke being as appears from Exhibit XVI, 116 
acres. The District Judge assumes that the original title-deed must 
have also acknowledged the Inamdar’s title to the Shrotriem’ village 
said to consist of a certain extent of dry and wet land besides poram- 
boke. This assumption is based on the form of grant issued in respect 
of whole village Inams as appearing from the title-deeds granted by 
the Government for other villages produced on behalf of the plaintiff. 
It is unnecessary to consider whether this assumption was safely 
made. It is contended on behalf of the Government that the object 
of the Inam title-deed was only to recognise the Inamdar’s title to 
the Government revenue or melvaram of the village and in -cases 
where the Inam was enfranchised to give up the Government’s right 
of resumption; that asno melvaram was levied or payable on 
Porambokes there could have been no intention-to recognise the 
Inamdar’s title to any Poramboke by the grant of the title-deed. 
We do not decide in this case that the mere insertion in the margin 
of the title-deed of the words “ Besides Poramboke” must neces- 
sarily be taken to be ah acknowledgment by the Government of the 
Inamdar’s title to all kinds of Poramboke. It Was held in S. A. No. 
1445 of 1910 by this Court that such is not the necessary effect of 
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the insertion of those words. The question in that case related to 
the bed of astream. The Inam there was granted by the British 
Government in 1802 in lieu of certain lands held as emoluments of 
the: office ef Nattuvar which had been resumed by the Government. 
No. boundaries were stated in the documents relating to the grants 
and no mention “was made of the river or river-bed. The. Court 
held that notwithstanding the insertion of the words “Besides Poram- 
boke” in the: margin ‘of the title-deed the documents in the case 
showed that it was not intended to acknowledge the Inamdar’s title 
to the bed of the stream. In Ambalavana Pandara Sannathi 
v.. Secretary .of State for India, it was held that a grant 
of a'village “ with all wells, tanks and waters” within the boun- 
daries did not pass to the grantee an artificial water-course then 
existing which irrigated the village granted and other lands. There 
was no mention in the grant of the channel although the existence 
and importance of channels as separate entities were present to the 
mind of the grantor and although tanksand wells were separately 


mentioned. It was held that the omission of channel was intentional. 


and that from that circumstance it was clear that it could not have 
been the intention of Government to recognise the Inamdar’s title to 
the channel or its bed. The effect to be given to the insertion of 
the words “ Besides Poramboke ” must depend on the evidence 
available in each case and the ciscumstances attending the grant. In 
this case it is extremely unlikely that when the whole of the village 
was granted in 1767 by Sitaramraz it was not intended to convey 
to the grantee all the waste and Porambokes in the village. The 
British Government accepted that grant and recognised thé Inamdar’s 
title under it. The channel was not one which passed through any 
Government property before it reached the village of Lakkimdiddi. 
It is apparently not a large stream connected with any system of 
irrigation maintained by Government and as found by the former 
District Judge the channel was not controlled by the Government to 
any appreciable extent. There was no intention on the part of 
Government.at any time to derogate from the grant made in 1767, 
Both the learned District Judges who dealt with the case proceed- 
ed on the footing that the channel and other Poramboke in the village 
belonged:to the Inamdar. On the whole we see no reason to dissent 
from.that conclusion. It has therefore not been proved that the 
water irrigating the village belongs to Government. In the résult, 
we dismiss the appeal with costs. “The memorandum of objections 


has not been argued and is also dismissed with costs; 
= highs 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY * 
COUNCIL. 


Present :—Lord Shaw, Sir John Edge and Mr. Ameer Ali. 
In re a Vakil. F 


e 2 ae 
Professional misconduct—Vakil’s duty to the Court and the client—Negli- 
gent mana gement of office. ` 


Under Rule 95 of the Appellate Side Rules of the Madras High Court, 
pleaders are responsible to the Registrar for all translation and printing charges 
incurred by him on their behalf under those rules. To tbat extent a Vakil 


must co-operate in the conduct of the suit with the Registrar and with the 
Court under those regulations. : 


Vakils have the other general functions applicable not only to the Bar in, 
general, but to solicitors at large, that they must in the conduct of all suits 
entrusted to them, co-operate with the Court in the orderly and pure adminis- 
tration of justice. 


Where a Vakil was negligent in the management of the appeal entrusted to 
him and of his client’s affairs which caused the procedure of the Court to be the 
very opposite, of what such procedure should bė, viz, first, responsible. 
secondly orderly. and thirdly pure, i.e.. in not seeing that the clients’ money 
that was duly received by him was paid by his clerks into the Court in‘ proper 
time for the printing of the records, and that they properly represented matters 
relating to the case to the client, held affirming the decision of the High Court! 
that there was reasonable cause for the suspension of the Vakil for a period of 
six months under Section 10 of the Letters Patent even though the Vakil himself 
be acquitted of direct and personal fraud in the case. 


Kenworthy Brown for appellant. 
The judgment of their Lordships was delivered by 


Lord Shaw :—This is an appeal against an order of the High 
Court of Judicature at Madras. The order is dated the 28th 
February 1912. Under that order, the appellant who was a Vakil 
of the Court was suspended from practice for six months on the 
ground of professional misconduct. 


The circumstances of the case have been resumed in a very 
careful judgment by the learned Judges of the Court below. Their 
Lordships only review them further for the purpose of illustrating 
the one point which appears to them to be conclusive of the present 
Appeal. f 


In the year 1907 the present appellant, the Vakil was employed 
to file a Second Appeal in the High Court against a- decree of the 
District Court of South Arcot. The condition of matters with 
regard to a Vakil, and his relation to the procedure of the Court, 
which bears upon this case, are set out in §. 95 of the Appellate 
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Side Rules of Madras. By that section pleaders “ are responsible to 
the Registrar for all translation and printing charges incurred 
by him on their behalf” under these rules. To that extent 
the Vakil must co-operate in the conduct of the suit with the 
Registrar, and with the Court, under these regulations. And they 
have the other general function, applicable not only to the Bar in 
general, but to solicitors at large, that they must, in the conduct of 
all suits entrusted to them, co-operate with the Court in the orderly 
and pure administration of Justice. 


In the present case a certain advance was made, or required to 
be made, in order to enable printing to be done as court printing. 
A correspondence accordingly ensued between the Vakil, and his 
client ; and it is a well founded observation made in the anxious 
argument presented to their Lordships from the Bar that that cor- 
respondence was mainly conducted by a manager and a clerk of the 
Vakil, and not by the Vakil personally. That, however, is not com- 
pletely the true case; One of these letters, an important one, of the 
8th September 1908, was written by the Vakil himself. Further, the 
Vakil in the present case, the present appellant, was, of course, 
charged with the knowledge that it was necessary, not only that the 
moneys should be received from his clients, but that in common 
honesty that money should be paid to the Registrar for the discharge 
of the printing dues. This was not done. Statement after state- 
ment is made by the manager and clerk in the course of this corres- 
pondence containing a false narrative of what had been proceeding, 
and constituting a fraudulent deception of the client. 


` Matters, however, culminated in a visit paid by the client on the 
5th March 1909, when a payment of Rs. 28 making up the full 
amount to which the printing charges had accumulated at that day, 
was made by the client to one of the clerks in the Vakil’s office. 
The full sum amounted to Rs. 68, that is to say, a payment of Rs. 
28 on the spot, added to a previous payment of Rs. 40. 


“That being done, what followed? The client naturally expect- 
ed that his case would be proceeded with. He was falsely informed 
on the 15th July, by a letter written by the clerk, that certain pro- 
gress was being made. Nothing, however, had been done, on 
account of .the initial withholding from the Registrar of the Court 
of the whole of the money received from the client. 


On 25th of January matters were in this position: that this 
case was listed for the following day, the 26th, and, as is admitted 
in a most fatal document for appellant in this case, namely, his own 
affidavit, the appellant then personally knew of the ‘transactions in 
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the interim. His knowledge must have included the knowledge-that 
the money is received for a specific purpose from the client had not 
been so applied. When the Vakil arrived at the Court on the morn- 
ing of the 26th January 1910 he was aware that he was according- 
ly bound, as a responsible Vakil, in honour and in duty to his client, 
to himself, and to the Court, to explain that the cause, which would 
in the natural course be dismissed for want. of payment of the print- 
ing dues, was exposed to this peril by reason of a circumstance for 
which he ought to have appologized publicly to the Court and 
expressed his regret. His affidavit, however, is to this effect: 
“when I reached the doors of this Court it was about a few minutes 
after this case had been called on and dismissed for default.” In 
short, he makes to the court below, and at this Bar, an excuse ‘that, 
being engaged elsewhere, he did not appear to discharge that duty of 
honour which on all sides plainly rested upon him. Having made 
that mistake a further course was open to him and that was to wait 
until an interval in any procedure of that court, or till the court was 
about to adjourn, and instantly to make his honourable explanation. 
He did not do so. Heallowed matters to drift for about 18 days, as 
after mentioned ; and the court below having considered the excuses 
put forward for not sooner making application to rectify what: had 
occurred think these excuses to be idle. 


He apparently returned to his office and what did he then do 
with his staff ? His staff by that time had been convicted of most 
fraudulent and improper conduct in keeping the client’s money 
in sending lying letters to a client and in giving, in the interval an 
untrue account to the proceedings in the appeal. This Vakil, who 
has been acquitted of personal fraud by the court below an acquit- 
tance with which their Lordships do not in any degree interfere was 
guilty of the regrettable conduct of permitting a staff, who had 
previously been guilty of such deception, to continue in correspond- 
ence with his client. It was for him to say whether he ‘should 
retain such persoas in his service, but at all events he was honour- 
ably bound to cisclost to his client the mishap that had occurred on 
the morning of the 26th January. Instead of that the staff was con- 
tinued as before, and on the 28th January the client was written toby 
Bashyam in these terms. ‘Your second appeal aforesaid came on for 
hearing on the 26th instant, and was decided against us, that is the 
appeal was dismissed.” That implies two falsehoods. This: ‘case 
did not come on for hearing. It was never heard. It was not decided 
against them in the sense of a decision having been pronounced’ in- 
foro contentioso. It was dismissed simply ih consequence of the 
improper non-payment of moneys due. Accordingly so far as the 
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client was concerned nothing was done to wipe out the mistake 
which had been made by the Vakil. So far as the court was concern- 
ed nothing was done for about a period of 18 days. 


In the interval the client had appeared i in Madras, and, no doubt, 
made his determigation plain to have the matter brought before the 
Court as one at least of mischance., Accordingly an application had 
to be made, and it was not made until the 14th of the following 
month of February—an application for the restoration of the 
case to the Roll. Then, the Court apprehending the gravity 
of “the situation instituted this inquiry. Every conceivable point 
has been taken against the regularity. of that inquiry in the Court 
below ; but at the Bar, when the case was anxiously and ably 
argued, these points have not been insisted upon. For they were 
without substance, 


.. The main issue in this case is, what was the ganda relative 
to the Court, relative to the client, and relative to his own profes- 
sional position, which this vakil perpetrated on or about the 26th 
January? Their Lordships while not interfering, as stated, with his 
acquittance of direct and personal fraud do not see their way to 
acquit him of conduct in the management of the appeal and of his 
client’s affairs which caused the procedure of the Court to be the 
very opposite of what all such procedure should be, namely, first 
responsible, secondly orderly and thirdly pure. In all these respects, 
there has been a violation of the proprieties which attach to legal 
procedure, 


|. That being so the Court made this inquiry. Its powers seem 
to be those contained in S. 13 of the Letters Patent creating the 
Court and containing, ingremio thereof, the rules with regard to 
Advocates, Vakils, and Attorneys-at-Law. Amongst these Rules is 
rule 10, which empowers the court in these terms “ to remove or to 
Suspend from practice on reasonable cause the said Advocates, Vakils 
or Attorneys-at-Law.” 
n> The sole question which their Lordships have to consider in the 
present case is: the Court being apprised of the procedure which 
has been briefly described can it be said to have acted without 
reasonable cause in making an interim suspension of the appellant 
from practice as a vakil for a period of six months? Their Lord- 
ships think that there was reasonable cause in the present case, and 
they further.think that the Court below was justified both in the 
P a and the extent of the suspension. l 
a. “With regard to fhe appeal very properly made by Mr. Ken- 
pi Brown as to his client, their Lordships can only express the 
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hope that in the management by those under him of aftairs com- 


mitted to his charge, he will, in future, see to it, that such impro- 
prieties as those referred to do not revive: and, if that. is done, 
there seems no reason to doubt that after this discipline, he will 
be able to resume an honourable professional career. 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Justice Abdur Rahim and Justice Sadasiva Aiyar,,. . 


Appu Pillay and others ... Appellants (Plaintiffs. 
v. ' 
Perumal Pillay ae ... Respondent (Defendant.) 


Specific Relief Act S. 42—Declaration—Ccnsequential relief—Plaintiff 
entitled to joint management—Possession, prayer for. 


A plaintiff who is out of possession of charity properties cannot merely 
confine his suit toa declaratory decree but should ask for possession, even 
though it be that according to him he is entitled to the right of management in 
alternate years only and that the Court may not be able to place him in possession 
on the date of the hearing by reason of the fact that it takes place in the period 
in which the opposite party was admittedly rightly in possession Ratnasaba- 
bathi v. Ramasami' and Ram Das v. Hanumantha Rao? followed. 

Second appeal from the decree of the Court of the Subordinate 
Judge of Trichinopoly in A.S. No. 46 of 1910 presented against the 
decree of the Court of the District Munsif of Srirangam in O. 5. 
No. 57 of 1909, 


T. Narasimha Aiyangar for appellants. 
N. Rajagopalachariar for respondent. 
The Court delivered the following 


Judgment :—The appellants were the plaintiffs in the sali 
instituted by them asking for a declaration that they were entitled 
to the right of management of certain charities and the endowed 
properties on alternate years, and they further asked that they 
might be given possession of the properties during their periods of 
management, and that an injunction might be issued restraining 
the defendant from entering upon the plaintiffs’ properties during 
the plaintiffs’ terms of management. The suit was dismissed by 
both the lower courts.’ The plaintiffs had paid court fees in -the 
court of first instance as well as in the lower Appellate Court on 


-the basis of a suit for possession but in the Second Appeal they 


ami; 





S. A. No. 251 of 1911. - © 3rd May 1912. . 
1 (4910) I. L. R. 33 M. 425. 2, (1910) 21 M. L. J. 952, 
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paid. only a court fee of Rs. 10 and on objection being taken by the 
office the pleader for the appellants stated that he would confine 
the-appeal to the relief fora declaration of their rights. Objec- 
tion is now taken before us that the plaintiffs being out of posses- 
‘sion of the temple and its properties a suit for declaration alone 
cannot be maintained. We think this objection must prevail on 
the principle laid down in Rathnasabapathi Pillai v. Ramasaimt 
Aiyar,} and Ram Das v. Hanumantha Rao.? 


The learned pleader for the appellants contends however that 


his clients are entitled to management only in the alternate years . 


and that as they would not be entitled to-day to be placed in 
possession of the properties, we could not give them such a relief 
and all that they would be entitled to is a mere declaration of their 
rights: We do not think he is right in this contention in support 
of which he has not adduced any authority. The learned pleader 
then urges that having regard to the view we have taken of the 
law on this point he might be allowed to pay full court fees now, 
treating the appeal as if it was against the execution decree. But 
ha has advisedly limited the scope of his appeal to the first relief 
asked for in the plaint viz., a declaration of his rights and we do 
not think we can allow him at this stage to enlarge the scope of his 
appeal. The second appeal must be dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Sundara Aiyar. 


_ Meenakshi Sundara Nachiar ... nd . Appellant. 
(Defendant.) 
v. i 
Sa. Rm. Ct. Chidambaram Chetty and others ... Respondents. 
(Plaintiffs.) 


‘Landlord and tenant—Rent Suit—Plea of partial eviction—English and 
Indian Law—T. P. A., S. 108, Cl. (c)—Construction, 


Sec. 108 cl. (c) of the Transfer of Property Act does not make actual prior 
payment of rent a condition for the right to enjoy the holding without inter- 
ruption. 

Both under the English and Indian Law non-delivery of possession of the 
premises is a good answer to a suit for rent. Actual or constructive eviction of 
the tenant from the entire holding isa good plea in answer to a suit for rent 
by the landlord ; but partial eviction (i. e, eviction from part of the holding) is 
no answer to a suit for rent to the extent or the portion in the enjoyment of the 
tenant. The tenant may on partial eviction repudiate the whole lease, but if he 
doés not and remains in possession of a portion, he'is estopped from pleading 


1. (1910) I. L. R. 33M. 452. 2. (1911) 21 M. L. J: 952. 
S. A. No, 1009 of 1909, | 15th April 1912, 
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non-liability-for the rent of the portion in his occupation. He will be liable to 
pay rent butentitled to damages in respect of the eviction and hecan Set off the 
damages as against the rent in the landlord’s action for rent. 


Tf clause (c) of S. 108 T. P. A. is to be readas importing a condition at. all 
of prior payment of rent, it can only be so read in cases where the lessee claims 
actually to entire his right to damages for breach of the covenant for quiet 


enjoyment. 6 £ ee 

Second Appeal from the decree of the District Court of Madura 
in A. S..No. 524 of 1908, presented against the decree of the 
Court of the Subordinate Judge of Madura (East) in O. S. No. 27 
of 1908. 


N. T. Shamanna for appellant:—The Lower Court having 
found that the tenant was evicted though partially, the landlord is not 
entitled to recover rent of the entire holding so long as the eviction 
continues, Chandrakanth Das v. Ramnath Burman,! Rajheswari 
v. Surendra Mohan,? Rai Charan Sha v. Administrator-General 
of Bengal,’ and T. P. A., S. 108. 


C. V. Ananthakrishnier for respondent :—There is no reason 
why the entire rent should be suspended, because of a small eviction. 
The eviction must be substantial before the tenant might abandon 
the holding on that ground. In the absence’ of an abandonment of the 
holding the tenant ought not to be permitted to plead eviction as a 
defence. At best the damages might be assessed and deducted from 
the rent claimed for. Apportionment has been allowed in Dhunput 
Singh v. Mahomed* S.A. 543 of 1909 and by the Privy Council in 
Imambandi Begum v. Komaleswari.5 The rule is not a universal 
one; Ananda Prasad v. Mathew,® See also Gopal Naicker v. Suppa 
Pillai”. The English rule is that rent cannot be sued for so long as 
eviction continues, not that rent for that period cannot be sued for 
when the eviction ceases. See Halsbury, Vol. 18, p. 479. There is 
no reason why the English rule should be imported into India without 
regard to the circumstances and when the Transfer of Property Act 
does not require it. ; 

T. Rangachari :—Clause (c) of S. 108, Transfer of Property 
Act is merely a reproduction of what is generally found in -English 


“leases ; see page 404 of Shephard’s Transfer of Property Act. The 


legislature intended the covenants to be independent. The leaning of 
the courts is against construing anything as a condition. This 
clause is relied on against me by the lower court saying 
that the landlord can interrupt my possession if I do not pay 








1. (1910) 11 C LJ. 591. 3 2. (1909) 11 C. L. J. 602. 
3. ` (1909) I. L. R. 36 C. 856. 4. (1896) I. L. R. 24. C. 296, 
5. (1894) I. L. R. 21 C. 1005 6. (1909) 9C. L. J. 585. 


7. (1908) 19 M. L. J. £8 
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the. rent. This clause does not say that ifrent is not paid, 
the tenant can be disturbed. Iam not relying on this clause. 
There must be an express covenant authorizing the landlord to re- 
enter on non- payment of rent. See. S. 111, Cl. (g) and S. 114. 
My right of acti on is one for damages [s. Aiyar, J. Then is not the 
court entitled to Say that a plaintiff who wants damages must have 
performed his part of the contract ?] Not where the landlord has by 
his own wrong ousted the tenant. There i is no clause in the Transfer 
of Property Act dealing with tenant’s right to suspension of rent. 
This right is under the general law. I refer to Raicharan Shar v, 
The Administrator-General of Bengal’, Edge v. Boileau?, Dawson 
v. Dyer? Bartin v. Bidwell 4; payment sar rent has never been held 
to be conditionel Leake on Contracts 5th Edn. p. 561. Foa’s 
Landlord and Tenant pp. 166-167; mere idle threat to oust would 
of course be useless, Sanderson v. Mayor of Berwick.2 There is a 
distinction between suing for damages and answering to a suit for 
rent; for the right to suspension of rent, see Mahomed Jenalby v, 
Sikenisen: 8 


C. V. Anantakrishna Aiyar:—Rent for Fasli 1314 was in 
arrear for Rs. 250, Rent for Fasli 1315 having been in arrear pro- 
ceedings under the Rent Recovery Act were taken and it was by mere 
actidént that the landlord became the purchaser. His further act 
thust be deemed to have been done by him „as purchaser and not as 
landlord, just as if a stranger had become the purchaser. [S. Aiyar, J. 
How can you split up the capacities as if they were different legal 
persons ?] The acts do not amount to eviction if there is no sub- 
stantial displacement of the tenant. In the next place, the landlord 
in this case was not a trespasser but.a purchaser in court-auction 
making a bona fide attempt to take possession. T. Ranee Surno- 
mo yee v. Soshee Nokshee Burmonia’. Again, the order of attach- 
ment being upon consent the defendant is not entitled to rely upon 
any damages consequent upon attachment. Raicharan Shar v. 
The Administrator-General of Bengal). Lastly, the attachment 
being the result of a judicial act plaintift is not liable for the same. 
Fawcett, p. 209. Lastly, the Transfer of Property Act does not give 
the right to have a suspension of the rent. The cases have not con- 
sidered the provision of this Act because apparently they were not 








1. (1909)I. L. R. 36 C. 856. . 2. (1885) 16 Q. B. D. 117. 
3... (1833) 110 E. R. 906 4. (1881) 18 Ch. D. 238, 
5. 13 Q. B.D. 547, 554. 5. (1910) 14 C. W.N. 446, 449, 


7. (1868) 12 M. L A, 244, 
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leases governed by the Act. The injustice of the rule has been 
lamented over by distinguished English Judges. There is no justice 
in suspending the whole rent, however. small or inconsiderable .the 
eviction. The Section of the Transfer of Property Act makes it 
clear that payment of rent is a condition precedent to the insisting 
upon the coyenant for quiet enjoyment. On ahalysis, it will be 
found that the English rule is based on no reasonable- basis. The 
only remedy of the tenant is to claim to set off the damages if any 
sustained by him as against the landlord’s claim of rent, as equit- 
able set off. 

Judgment :—The question for decision in this Second Appeal 
is whether the plaintiffs are entitled to recover from the defendant 
the rent of two villages for Fasli 1315. The defence to the claim 
is that the plaintifi’s lessors seriously obstructed the enjoyment of 
the villages by the defendant in that year, by which she sustained 
loss to the extent of Rs. 1,300 and that the plaintiffs are, therefore, 


not entitled to claim any rent for that year. The amount of rent 


due for the year according to the contract of lease was Rs. 1,245- 
12-3. The plaintiffs are alleged to have obstructed the lessee’s 
enjoyment both of certain Karuvela trees and the paddy lands, 
With regard to the former, both the Lower Courts have found that 
the obstruction was not of a substantial character. With respect 
to the paddy land, both Courts have concurred in finding that the 
plaintifis, having brought the villages to sale for arrears of rent for 
previous faslis in November 1905, and purchased them at the auction 


‘sale, took steps to exercise their right as purchasers and sent an 


order to the Curnam, Exhibit Va, dated the 26th November 1905 
directing him to conduct all operations in the villages under their 
orders as they had become the owners. They then moved the 
Magistrate to restrain the defendant from interfering with their 
enjoyment of the villages, alleging that they were in possession as 
purchasers. The Magistrate took steps in consequence to preserve 
the peace, and the defendant, while she denied the plaintiffs? 


‘possession of the villages, consented to the produce on the lands 


being harvested under the supervision of a Village Munsif. The 
Curnam refused to send the usual accounts to the defendant. On 
account of the delay in the harvesting of the crops in consequence 
of the obstruction and on acconnt of rains, the defendant sustained 
some damage. We may note that the rent sale was subsequently 
set aside as irregular and illegal. The Subordinate Judge does not 
find what loss the defendant sustained. He says that the delay 
was only for about 3 weeks, and that the plaintiffs themselves did 
not collect any portion of the rent from the ryots in possession ;. 


è; 
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atid he concludes, “ I find it impossible to hold that the defendant’s 
enjoyment was so materially interfered with by any permanent act 
of‘the plaintiffs or their men as to lead to the conclusion that the 
defendant was not able to have peaceable enjoymeut in 1315 and 
that the plaintifts’ acts amount to such an obstruction to enjoyment 
as to suspend the plaintiffs’ claim for rent for that year.” He was 
of opinion that the defendant’s proper course, if she sustained any 
damage, was to take independent steps for recovering it. He held that 
the defendant would be entitled to suspension of rent “for the period 
when there is substantial and material obstruction to her enjoyment 
by-the landlord.” The District Judge observes that the defendant has 
not shown that she sustained a larger damage than a sum between 
Rs. 900 and Rs. 990 and says “I do not consider that the plain- 
tiffs’ interference can be regarded as a substantial interference of 
defendant’s enjoyment of the village, and it appears at most to have 
been a temporary obstruction which was soon removed and for 
which she may obtain damages.” Weare unable to agree that if the 
plaintiffs’ obstruction caused a loss of Rs. 900 or thereabouts, the 
obstruction would not be of a substantial character, the total income 
of the village being about 2,200. The learned Judge apparently did 
not think it necessary to record a definite finding on the question of 
the amount of the loss sustained by the defendant, because, according 
‘to the view he took of the interpretation to be placed on Section 
108 of the Transfer of Property Act, even if there was substantial 
obstruction of the defendant’s enjoyment “by the plaintiffs, that 
would be no-answer to this suit for rent. Clause (c) of that section 
enacts “ that the lessor shall be deemed to contract with the lessee 
that if the latter pays the rent reserved by the lease and perform the 
covenants binding on the lessee, he may hold the property during 
the time limited by the lease without interruption.” Clause () pro- 
vides “ the lessee is bound to pay or tender, at the proper time and 
place, the premium or rent to the lessor or his agent on his behalf.” 
Taking the two'clauses together, he holds that “ in order that a lessee 
might claim the benefit of an implied covenant for uninterrupted 
enjoyment of the leased property, it is necessary as a condition pre- 
cedent, that he shouid comply with the provisions of Section 108 (D, 


viz., that he should pay or tender at the proper time and place the’ 


rent payable by him.” At the same time he thinks that the 
léssee might sue for damages caused by the obstruction. . We 
can hardly suppose that the Judge means that the tenant should 
first pay the rent, and then claim repayment’ of it, in virtue of the 
covenant for quiet enfoyment. Probably what he means is that the 
tenant after paying the rent may claim against the landlord damages 


Meenakshi 
Sundara 
Nachiar 


Ve 
Chidam- 
baram 
Chetty. 


Meenakshi 
Sundara 
Nachiar 


v. 
Chidam- 
baram 
Chetty. 


124 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXIIN 


for breach of the covenant for quiet enjoyment. If clause (c) must 
be-construed to require “ that the contract between the lessor and 
lessee should be taken to be that the prior payment of rent is-a condi- 
tion precedent for the tenant’s right of quiet enjoyment, we have ‘no 
doubt that this condition can apply only where the tenant attempts.to 
enforce the covenant for quiet enjoyment by a cl&im for damages. 
It may not be unreasonable to say that before the tenant actively 
asserts his claim to damages he must perform his own obligation to 
pay or tender the rent due to the landlord, though it is difficult to 
see the necessity for doing so, especially where the damage sustained 
exceeds the rent reserved. We are not convinced that on the right 
construction of clause (c) the actual prior payment of rent is intended 
to be a condition for the right to enjoy without interruption. The 
clause does not purport to confer any right or cast any liability on 
the lessor or lessee as a matter of:law, but to state that a certain 
contract shall be taken to have been entered into between the parties. 
Now, suppose an instrument of lease says “If you pay the rent and 
perform your covenants you may hold the property for 20 years.” 
This need not necessarily mean anything more than that if the 
lessee is unwilling to pay the rent reserved or to perform 
his other covenants, i. ¢., obligations under the lease, he would 
have no right of quiet enjoyment. We can hardly think of 
any good reason for enacting a provision that the failure to pay 
a single instalment of rent should deprive a lessee of the right to 
continue in enjoyment ef the leased property. It is hardly ‘neces- 
sary to say that such is not the English law. The right to re-enter 
on non-payment of rent is confined, according to that law, to cases 
where there isan express covenant for ‘re-entry? .Section 111, 
clause (9) shows that the law is the same in this country. Section 
114 goes further and provides in such cases for granting relief to the 
lessee against forfeiture for non-payment of rent. The usual clause 
in instruments of lease in England was “ Paying the rent &c.,” you 
shall be entitled to hold &c. The Courts have not :construed this 
to mean that actual payment of the rent is a condition for the right 
to hold for the stipulated term. See Dawson v. Dyer, and Edge v. 
Boileau.2 No doubt, where an unusual privilege, such as a right 
to a renewal of the lease, is granted, if the lessee pays the rentin 
time, the Court may be inclined to construe the observance of the 
covenant asa condition to be satisfied to entitle the lessee to the 
Privilege. See Bartin v. Bidwell.’ We think there are good grounds 
for holding that notwithstanding the conditional form of the: clause 
1. (1833) 110 E. R. 996 2. (1885) 16 Q. B, D. 117. 
3. (1881) 18 Ch. D. 238, 
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in-clause (c) of section 108, it was not intended to make the right to 
the benefit of the covenant for quiet enjoyment conditional on the 
actual payment of the rent. At any rate, we are clearly of opinion 
that, if the clause is to be read as importing a condition, it can only 
‘be.so read in cases where the lessee claims actually to enforce his 
right to damages*for breach of the covenant for quiet enjoyment. 


The Transfer of Property Act does not in reality deal with the 
question of the lessee’s right to withhold paymeat of the whole or 
part of the rent where his possession of the premises has been 
seriously obstructed by the landlord. Section 108 does not deal 
‘with the defence to an action for rent. It enacts that the lessor is 
bound on the lessee’s request to put him in possession of the pro- 
perty, but does not say that if he does not do so, the lessee is not 
bound to pay the rent. But there can be no doubt that the Trans- 
fer of Property Act has made no change in the rule that non-delivery 
of possession of the premises is a good answer to a suit for rent. 
See The Zemindar of Viziangramy. Behara Suryanairayana 
Pantulu.* 


The basis of the defence,where the lessor has obstructed the lessee’s 
enjoyment, is that in case of continuous relationships involving 
mutual rights and obligations, a party who repudiates and acts in 
violation of his obligations cannot claim to enforce his own tights 
against the other party. Hence a lessee who abandons his lease is 
not entitled to complain of dispossession, by his landlord. See 
Obhoya Charam Bhoora v. Koilash Chunder Dey.* To use the 
language of Mr. Adam in his Landlord and Tenant, “ a rent ser- 
vice is something given by way of retribution to the lessor for the 
land -demised by him to the tenant, and consequently the lessor’s 
title to the rent is founded upon this, that the land demised is enjoy- 
ed by the tenant during the term included in the contract; for the 
tenant can make no return for the thing he has not. If therefore 
the tenant.be deprived of the thing, the obligation to pay the rent 
ceases ; because such obligation had its force only from the consi- 
deration which was the enjoyment of the thing demised.” In 
England, the defence is raised in the form that the tenant has been 
evicted from the premises and is therefore entitled to suspension of 
the rent during the period of eviction, See Woodfall’s Landlord 
and Tenant, page 476. Foa on Londlord and Tenant, page 134, 
But eviction has been found not to be an appropriate word; and 
the Courts hold that there is constructive eviction where the landlord 
without turning the tenant out of possession commits unlawful and 


1. (1901) L L. R. 25. M. 587. > 2 (1887) I. L. R. I4. C. 751, 
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wrongful acts which deprive the tenant of the beneficial enjoyment 
and use of the preperty; such wrongful acts amount in law to 
constructive eviction, and the tenant enjoys immunity from the pay- 
ment of rent until the londlord again permits him to have quiet enjoy- 
ment. This principle has been enunciated in a series of cases. See 
Dhunput Singh v.` Mahomed Kazim Isphain?* Harro Kumari | 
Chowdrani v. Purna Chandra Sarabogya,2 Rai Charan Shur 
Mazumdar v. AdministratorGeneral of Bengal? Mahomed Jeanbl ya 
Mean v. Sukheannessa Bibit Purna Chandra Sarbajna v. Rasik 
Chandra Chakraborti. We are clearly of opinion that the Transfer 
of Property Act has made no modification of the law in this respect. 
The learned vakil for the respondents contends that, as the obstruc- 
tion in this case was only for a short time and the tenant obtained 
possession of the villages afterwards and was in enjoyment during 
the remainder of the fasli, she is not entitled to withhold payment 
of the whole of the rent. We do not deal with this contention at 
present, because, before disposing of the case finally, we consider it 
desirable to request the District Judge to submit a clear finding on 
the question—what damage did the defendant sustain in Fasli 1315 
in consequence of the plaintiffs’ obstruction of her enjoyment : ? And 
we accordingly do so. 


Mr. Anantakrishna Aiyar further contends that, as the defendant 
consented to the harvesting of the crops by the Village Munsif, she 
cannot now complain of obstruction by the plaintiffs; but the 
obstruction commenced éeveral weeks before the defendant’s consent 
referred to, and the consent can be construed only asa forced 
abandonment of the premises for a time in. consequence of the 
obstructions. According to some authorities adandonment is even 
necessary to enable a tenant to claim immunity from rent. See 
Mr. Adam on Landlord and Tenant, ‘page 1293. The finding will 
be submitted within one month from the date of the receipt of this 
order. Seven days will be allowed for filing objections. . Fresh 
evidence may be adduced on both sides. ° , 

In compliance with the above order the District Judge ‘of 
Madura submitted the following finding. 

That defendant’s loss was Rs. 720. That such loss was due 
to the obstruction of the other party, that the harvest was delayed 
from 1st to 19th March and not finished till considerably later, and 
the damage may be attributed entirely to the delay. On receipt of 
the finding the Court delivered the following ` 

1. (1886) L L. R. 24 C. 296. 2. (1900) I L. R. 28 C.. 188. . 


3. kri L L. R. 36 C. 856. 4. (1910) 14 C. W. N. 446. 
5. (1886) 13C. L. R. 119. 0; is a 
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Judgment :—The District Court has submitted a finding 
that the loss sustained by the defendant in consequence of the obs- 
truction to her enjoyment caused by the plaintiffs was Rs. 720. ‘It 
is contended for the defendant that as there was material obstruction 
to her enjoyment of the leased premises during Fasli 1315, she is 
‘entitled to an enfire suspension of rent for the year and the plaintiffs 
are not entitled to recover any amount. This contention was urged 
before our order of remand; but we reserved the consideration of 
the question until the return of the finding. As already pointed out 
in our remand order the Transfer of Property Act does not deal with 
the question of the lessee’s right to withhold payment of the whole 
or. part of the rent when his possession has been obstructed by the 
landlord. For the appellant several decisions of the Calcutta High 
Court have been cited' in support of the contention that she is not 
bound to pay any portion of the rent. The question does not seem 
to have been definitely decided by this Court in any previous case 
nor apparently by the High Courts of Bombay and Allahabad. As 
observed in the remand order rent is paid by the tenant in considera- 
tion of her enjoyment of the land demised to her and vice versa it 
must be held that the payment of the rent is the consideration which 
the tenant is bound to render to the landlord in lieu of her enjoyment 
of the land. Prima facie therefore, it appears to be reasonable that 
where the.tenant continues in the occupation of the land demised to 
him and receives the income thereof he should be bound to pay rent 
to the landlord even though his income may have suffered some 
diminution in consequenee of the landlord’s obstruction. But it is 
argued that we should follow the decisions of the Court in England, 
in which, it is laid down that where there has been such material 
obstruction by the landlord of the tenant's enjoyment as would be 
regarded tantamount to eviction, the landlord should not be entitled 
to recover any portion of the rent. It cannot be contended that those 
decisions are binding on the Courts in India ; and before we adopt them 
it is our duty to consider whether they are based on general 
principles applicable to this country. If the teriant’s enjoyment is 
obstructed he is, no doubt, entitled to damages for such 
‘obstruction; but it does not appear to follow from this that, 
while in enjoyment’ of his landlord’s premises he should be 
entitled to withhold altogether the consideration due to the land- 
lord for such enjoyment. Where rights in rem over property are 
created by contract of parties, ordinarily each party is entitled to 
enforce his rights as against the other and neither party can refuse 
to perform his obligation on the ground that the other party has not 
performed his. Such is, undoubtedly, the law in the case of a 
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contract of sale and also in the case of mortgages except perhaps 
in one. respect that when the mortgagee has failed to advance the 
whole amount secured by the instrument of mortgage, the mortgagor 
cannot be compélled’ to repay more than the amount advanced. 


In the case of a lease which involves a relationship giving rise 
to recurring obligations between the lessor and lessee the law 
applicable to covenants has been applied so as to modify that 
applicable to rights ¢ inrem. The ordinary rule obtaining with regard 
to obligations arising from covenants is, no doubt, that one of the 
parties to a contract cannot demand of the other party the perform- 
ance of his obligations unless he has himself performed all his‘own 
obligations or is prepared: todo so and the .repudiation of his 
obligations by one party may, in some cases, entitle the other to 
rescind the contract. Applying this rule, it may be held that if the 
landlord does not put the tenant in possession of the whole of the 
premises leased, the latter is not bound to pay any portion of the 
rent. If the landlord is unable to do so, the tenant may be entitled 


to rescind the lease, but it does not follow that he would be entitled 


to insist on keeping possession of a part of the premises and yet 
refuse to pay any rent for that part. When the landlord has already 
put the tenant in possession of the property leased his initial obliga- 
tion to the tenant has been performed; but, as the relationship is 
continuous it will bea breachof his obligations arising from the 
relationship of lessor to deprive -his tenant subsequently of the 
possession of any portion of the leased premises. But if he does so, 
what is the resulting right of the lessee ? It may be open to him to say 


that he is not willing to enjoy only a portion of the premises paying 
proportionate rent.and that until the landlord restores. possession of 


what he has wrongfully taken, he is not willing to perform the 
obligations of a lessee at all but would treat it as rescinded during 
such time, But in that case it seems to be clear that it would be his 
duty to restore to the landlord the part of the premises still remaining 
in his occupation and not to retain possession of them until he is 
put in possession again.of the whole of the lease property. It must 
be admitted that this is not the manner in which the law has deve- 
loped in England. ` 


It would seem that the reason for the rule adopted in England 
was originally connected with the feudal system which once prevail- 
ed in that country. In Bacon’s abridgment Vol VII, page 62, it is 
stated that “no man ‘may be encouraged to injure or disturb his 
tenant in ‘his-possession whom by the policy of the. feudal - law he 
ought to-protect and: defend.”. Other” reasons weré subsequently 


oN 
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given in support of the rule, Thus the Chief Justice Haine says in 
Hodgkins v. Robson. “If the lessor - enters into a part by wrong this 
would suspend the whole rent for in such a case, he shall not so 
apportion his own wrong as to enforce the lessee to pay anything 
for the residue.” Baron Gilbert in his treatise on Rent gives ‘a 
third reason. Hê says (page 178) “ Because by the demise every 
part of the land was equally chargeable with the whole. rent, there- 
fore, the lessor shall not, by his own act, discharge any part from 
the burden during the continuance of such contract.” It will thus 


be seen that the original reason for the rule in England based on 
the obligation of a Lord to his tenant according to feudal principles 
isnot applicable in this country. The later reasons hardly meet the 


injustice of the tenant keeping possession of the landlord’s land and 
still refusing to pay any rent for it. It need hardly be said that 
there is no general principle of law against the apportionment of 
rent. It is allowed where either the reversion or the tenancy has 
become severed so that different persons are in possession of portions 
thereof and the severance may taks place either by law or by the 
act of the parties. See Halsbury’s Laws of England Vol. XVIII, page 
484, The disallowance of it where the landlord has deprived the tenant 
of a portion of the premises and the tenant without giving up posses- 
sion of the remainder retains it is apparently due to historical causes 
which affected the development of the English law. A different rule 
is adopted in America. In Mc. Adam’s Landlord and Tenant, page 
1293, the law is stated thus “It is an elementary rule in regard to 


constructive eviction that the tenant “must abandon the’ possession 


of the premises to the landlord for he cannot claim that he has been 
forced to go out while he remains in.” In American Cyclopedia of 
Law and Procedure Vol. XXIV, page 1130, it is observed “ there 


can be no constructive eviction without the surrender of possession 


of the premises by the tenant.” Evenin England it does not seem 
to be absolutely settled that the landlord would not be entitled to 
any portion of the, rent where the tenant has not been deprived of 
possession of the whole of the land. Lord Esher preferred to 
express no opinion on it in 22 Queen’s Bench Division, p. 74. 

Foa in his work on Landlord and Tenant says that the 
question’ was not really decided in the earlier English case, 
of Neale v., Mackenzie and Reeve v. Bird? and he cites the 
cases of Stokes v. Cooper? as an authority for the opposite view 
Again, apportionment of rent is allowed where the eviction of the 
tenant is not the result of a wrongful act* of the landlord, but of 


1. (1836) 1 M. and W. 747. : 2. (1834) 1 Cr. M. and R. 
i 3. (1814) 3 Camp. 514 N, ; 
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a personal holding by title paramount. In Inambandi Begum v. 
Kamaleshwari Pershad,! the Judicial Committee of the Privy 


‘Council apparently did not consider that there was any such rule 


applicable in this country. The case was decided on the footing 


that the tenant was evicted from a portion of the premises and the 


landlord was held entitled to a decree for rent for the portion of 


which the tenant was in possession although the question: now under 


discussion was not definitely raised and decided. In Gopanund. Jha 
v. Lalla Gobind Pershad? the tenant was evicted from ‘the 
part of the land by title paramount. Sir Barnes Peacock held 
that the landlord was entitled to rent for the remainder, follow- 
ing the English rule. The Calcutta High Court has also held 


-that apportionment might be allowed where a tenant’s loss of posses- 
„sion is due to the wrong of a third party or to an act of nature as 


for example, by diluvium see Rasheswari v. Saurendra Mohun’. 
The Calcutta cases generally lay down that where there has been an 
eviction from even a part of the premises the whole rent is suspend- 
ed. See Sarip Jan Bibiv. Aftaluddin Miah* and earlier cases cited 
therein. But it can hardly be said that the rule has: been settled in 
that Court. In Raicharan Shai Mazumdar v. Administrator 
General of Bengal,® Harington J. abstained from expressing any 
opinion on the question. In Annala Prosad Mukhopadhya v. 
Mattura Nath Nag Mazumdar, Chitty and Vincent JJ., were of 
opinion that the English rule was not applicable in this country. 
After referring-to the earlier cases Chitty J., observes “Ido not 
propose to enter upon an elaborate discussion of the English cases. 
It may be questioned how: far the technicaliteis to be foundin the 
English Law should be allowed to affect the relations of landlord 
and tenant in this country. In one respect the principle underlying 
the English decisions appears to be inapplicable to the present cases. 
Eviction is regarded as a wrong done by the landlord to his tenant 


-for which the former is to be penalised.” Justice Vincent took the 


same view. In- Kali Prasanna Khesnabish v. Mathura Nath Sen 7 
where a tenant was deprived of the possession of portion of 
his holding by other tenants of the landlord whose leases, were made 
subsequent to his own but remained in possession of the remainder, 
Brett and Sharfuddin, JJ., held that he was bound to pay rent for 
that portion. In Dhumput Sing v. Mahomed Kazim Ispahain, 8 
Ghose and Hill, JJ., allowed apportionment where the rent had been 





(1894) T. L. R. 21 Ç. 1005. 2 
(1909) 11 C. L. J. 604. 4 
(1909) I. L. R. 36 C. 826. 6. 
(1907) I. L. R. 34 C. 191. 8 


. , (18697 T2 W. R. 109. 

|. (1910) 13 C. L. J. 115.. 
kaos, 13 C. W. N. 703. 

(1896) I..L. R. 24 C. 296. 
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separately fixed on the portion from which the tenant was evicted and 
the portion of which he retained possession although the covenant 
for rent was entire. In our opinion, it is difficult to hold on principle 
that the landlord is not entitled to any portion of the rent if the 
tenant remains in possession of a portion of the land let. He must 
be held entitled tô it on the contract of lease, since the tenant prefers 
not to throw up the lease during the period of eviction or as compen- 
sation for use and occupation and it would in our opinion be 


reasonable to hold that the tenant, where he retains possession of - 


a portion of the land, must be estopped from pleading that he is not 
liable for the rent of that portion. ‘Strictly speaking, where- the 
tenant has once been let into occupation of the premises leased - to 
him his right in law, where he is deprived of possession of a part 
thereof, is only to damages while he is liable to pay the rent ; and it 
is only a rule of convenience that he should be allowed to'enforce his 
right to damages by setting them off in the landlord’s action for 
rent. We, therefore, hold that deducting the amount of Rs. 720, the 
damages found to have been sustained by defendant the plaintiff is 
entitled to the rent claimed for Fasli 1315.. The decrees of the Lower 
Courts will be modified accordingly. The plaintift and defendant 
will pay and receive proportionate costs in all the courts. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Wallis and Ayling, JJ.* 
Rama Brahmam and others... Plaintiff. (Appellant). 


v 


Venkatanarasu Bk. 


and others Defendants (Respondents.)+ 


Limitation Act (1908) S. 31—* Mortgage’’—Essentials. 
Formal transfer of interest and an express power of sale are-not essential 
elements of a mortgage. A covenant to pay is an essential element of a simple 


mortgage. A charge created by act of parties, on specific immoveable property, : 


for a debt and containing a covenant to pay is a mortgage within the meaning of 
S. 31, Limitation Act. 


Second Appeal from the decree of the District Court of Guntur 
in A. S, No. 143 of 1907 presented against the decree of the Court ' 


of the District Munsiff of Bapatla in O. S. No. 545 of 1906. 
A. Krishnaswami Aiyar for appellant. 
T. Prakasam and E. V. R. Sarma for respondents. 


This is a suit for sale of lands mortgaged to plaintiff in 1866; 
The suit was filed urfler the benefit of S. 31 of the New Limitation 


- * 5. A. 738 of 1910, t ist May 1912, 
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Act. ‘The lower court dismissed the suit on the ground that the 
document was not a mortgage but created only a charge. The: 
document was as follows:— 


The amount due to you on taking accounts is Rs. 230.. Interest. 
thereon shall be at one per cent per month. For this principal and 
interest I have mortgaged to you my Inam land in the village of X.I 
have now leased out the said land to tenants for 5 years at Rs. 36 
per year which I have arranged that they shall pay you direct 
and made them give you agreements. ‘After that I shall leave out to 
others and. make them pay you the annual cist. Should any obstruc- 
tion be caused to the payment of cist by the ryots I shall myself be 
liable therefor and keep the said land under mortgage until the debt 
is discharged and I shall be liable: to the said terms and act 
accordingly. 


A. Krishnaswami Aiyar—The document is a mortgage and 
not a charge for the reasons stated in Balasubramania Nudar v. 
Sivaguru Nadar? Datta Dudheshwas v. Vithu?. No covenant to 
pay is necessary for a simple mortgage ; Abbakke Heggadappa v. 
Kinhiamma Setty,? Wahid-un-nissa v. Gobardhan Das.+ The 
document expressly states it to be a mortgage and there is also a 
covenant to pay annually if the tenants fail to pay. 


T. Prakasam. The Full Bench decision in Rangasami y. 
Muthukaruppa® is not feferred to in. Balasubramania Nadar v. 
Siviguru Nadar! which is therefore wrong. [Wallis, J. What 
is meant by ‘mortgage’ under S. 31 of the New Limitation Act ? 
That is the question.] Nara yina v. Venkatarama 6 which: gave 
rise to the Privy Council decision and Ramzchanira v. Moothoo 7 
refer to Papama v. Virada® in which also there was a covenant 
to pay. I refer to S. 58, Transfer of Property Act. The word used 
for mortgage is ‘ Thakkatta ’ which does not mean mortgage. It is 
the annual list that is made a charge. 


A. Krishnaswami Atyar in reply. The reasoning in Ranga- 
sami v. Muthukarppa ® and Aliba v. Nanu? is against Sri Raja 
Papama v. Virada ® see also Macpherson on Mortgages p. 14. 


The Court delivered the following. — 





1. (1909) 21 M. L. J. 562, £68. 2. (1895) I. L. R. 20 B. 408, 

3 (1906) I. L. R. 29 M. 491. 4. (1900) I. L. R. 22 A. 453, 461. 
5. (1887) L L. R. 10 M. £09. 6. . (1902) I. gp. R. 25 M. 220, 223. 

7. (1898) L L. R. 21 M. 326. ` 8. (1896) I. L. R. 19 M. 249 (P. C.) 


9, (1586) I. L. K. 9 M. 218. 
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- Judgment.—The question raised in the Second Appeal is 
whether this is a suit for sale by a mortgagee within the meaning of 
that term as used in S. 31 of the Indian Limitation Act 1908, 
which gives mortgagees in the Presidencies of Madras and Bombay, 
and the United Provinces and certain other territories mentioned 
in- the secotid sthedule among other things a further term of 
two years from the passing of the Act in which to sue. The rea- 
son for this’ legislation is, as is well-known, that many mortgagees 
had been misled by the decisions of the Courts as to the effect of the 
construction of Article 147 in the Limitation Act of 1877 into believing 
that the period of limitation for suits on their mortgages, was sixty, 
years under Article 147, whereas according to the decision of the 
Privy Council in Vasudeva Mudaliar v. Srinivasa Pillai) it was 
only twelve years under Article 132. The lower courts have decided 
that the instrument sued on is not a mortgage but a charge on the 
authority of Aliba v. Nanu? and Rangasami v. Muthukumaratpa3 
and that consequently the plaintiff is not mortgagee within the mean- 
ing of S. 31 and as such entitled to sue within two years from the 
passing of the Act. These cases proceeded on the erroneous view 
that Article 147 and not Article 132 was the article applicable in the 
case of all suits on mortgages, but limited the effect of this ruling by 
putting a restrictive construction on the word ‘mortgages’ and 
holding that mere hypothecations or simple mortgages were only 
charges and that suits on them were accordingly governed by Article 
132. It cannot, however, be said that the tests suggested in those 
cases for distinguishing a mortgage from a charge, as, whether there 
was an express power of sale and whether there was an express 
transfer of interest were accepted even by the other courts which 
took the’same view of Article 147 ; and we see no reason for thinking 


that the legislature used the word ‘ mortgage’ in the very restricted: 


meaning put upon it by the Madras High Court in these cases. 

The distinction between a mortgage and a charge has been dis- 
cussed in a recent case [Balasubramania Nadar v. Sivaguru 
Nadar*—Ed.] in this court but without reference to the above 
decisions. The tests suggested in argument were ‘that a mortgage 
must be erected by act of parties, must be for a debt, must be 
of specific property and must involve a covenant to pay. Krishna- 
sawmi Aiyar, J. in dicussing the question rejected the two tests laid 
down in the two cases which the lower courts have followed—that 

‘there must be a formal transfer of interest and express power of sale 
—and held that a covenant to pay is an essential element of a simple 


LA 
1. (1907) I. L. R. 30 M. 426. 2. (1886) I. L. R. 9 M. 218. 
- 3: (1887) I. L. R. 10 M. 511. 4. (1909) 21 M. L. J. 562, £68, 
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mortgage. ‘The deed in the present case is described by a term 
which is translated ‘mortgaged’ but is explained as meaning 
‘pledged.’ It is created by act of parties, is of specific immoveable 
property, is for a debt and contains a covenant to pay. It further 
entitles the mortgagee to such possessions as the case admits of,viz., 
receipt of the rents and profits during the continudnce of the mort- 
gage. We think there can be no doubt at all that this instrument 
is a mortgage and that the plaintiff is a mortgagee within thé | 
meaning of S. 31 of the Indian Limitation Act and entitled to sue. 


As the District Munsif has returned the finding on all the issues, 
we merely sot aside the decree of the Lower Appellate Court and 
remand the case to the Lower Appellate Court for disposal accord- 
ing tolaw. Costs will abide the result. a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim, and Mr. Justice Sundara 
Aiyar.* 


K. A. Veeraraghava Thatha (Plaintiffs 1, 3, 6, 
Chariar and others. } Abia, 7, 9 to 11). . 


vs. 
( (Plaintiffs 2, 4, 5, 
se 4 8 and 12 and 
T. ae 254 T , } Respondents.4 Defendants 1 to 15 
ariar, and others. and party ` 
Respondents.)t 


C. P. C. XIV of 1882, S. 539—New Code S. 92—Scherie—Considerations for 
Court—Rights of partivs—New trustees—Limitation Act Article 124—Continu- 
ous possesion—Independent trespassers—Addition of parties in Appeal—Old 
and New Code—Retrospective effect. 


A Court in framing a scheme regarding a temple is bound to have regard to 
the existing rights of individuals to the trusteeship of the temple. 


Twelve years’ continuous possession is necessary under Article 124 to bar a 
right to trusteeship ; and if the possession has been in the hands of independent 
trespassers it would not be regarded as continuous possession on the part of. the 
defendant-trespasser; but waere the independent trespassers have all ‘derived 
title from the same source it may be sufficient to justify a Court in holding that i 
the possession was continuous within the meaning of the article. 


Courts are averse to the creation of a hereditary right to the office of a 
public trustee. 


Obiter :—Courts in India have the same powers as the Court of Chancery in 
England to appoint additienal trustees ; ang certainly so under S. 92 (C. P. C, 
of 1908.) 6 








#A, S, No. 212 of 1909 { 26th April 1912, 
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- . „Appeal from the decree of the District Court of Chingleput in 
O, S..No. 11 of 1907, 


_ This suit is for a scheme for the Conjeevarem Temple and the 
first question in the appeal is whether the Court has power to 
appoint additional trustees. © 


T. V. Seshagiri Aiyar for the Thengalais, the new respondents. 


Before the suit was decided in the lower court on 4th March 
1909 the new C. P. C. had come into force. In the old Code, S. 
539 the words were “ appointment of new trustees under the trast”. 
In the new code the words ‘ under the trust’ are taken away. Even 
under the old code additional trustees could be appointed. Tripati 
case.1 This view was not dissented from in the Privy Council on 
appeal.? In the argument before the Privy Council the real complaint 


‘was not that a co-trustee. ought not to be appointed but that the 


co-trustee or the umpire should not be a servant. See the argument 
ia Tripati case.* I refer also to Ramadoss v. Hanumuntha*to show 
that the High Court’s decision in Tripati case? still remains good law 
in spite of the decision of the Privy Council. Similar is Krishnayya 
v. Subbayyaë I rely also on the several observations in Kaliswara 
v. Nataraja.6 The Bombay authority is Manohar v. Lakshmiram 7 
approved ‘in Chotalal v. Manohan Ganesh ® see also Annaji v 
Narayan? where a committee was appointed to control. The 
English rule is stated in 4 Halsbury 263 Article 510; Tudor on 
Charities 4th Ed. 314, and 324, American Cyclopedia 957. For 
cases of similar schemes See Annaji v. Narayan 1° and Chintaman 
Bajajiv. Dhondo Ganesh.11 Hereditary trustees can be removed 
for misconduct Fackruddin Sahib v. Ackeni Sahibl2 Muthkumara 


y. Palaniappa*® P. R. Ganapathy Aiyar’s Religious Endowments 
Introduction .CC. and LVIII. 


For power to appoint additional 
trustees, see also Lewin p. 824. 


‘T. R. Ramachandra Aiyar. Thereisa distinction between 
appointing a new trustee and appointing additional - trustee. 


“5. 539, C. P. C. of Act 1882 is borrowed from Lord Romilly’s Act. 


See also the English Trustees” Act 1893, Quoted in Tudor p. 324 





17- (1905) 1. L. R. 28 M. 319. 2. (1907) LL.R. 30 M. 138. (P,C.) 
3- (1907) 20 M. L. J. Sup. 6. 4. (1911) 10 M. L. T. 356, 859, 
5. (1911) 21 M. L. J. 784... 6. (1909) 19 M. L. J. 772, 777. 

7. (1887) I. L. R. 12 B. 247, 266.. 8. (1899) I. L. R. 24 B. 50 (P. C.) 
9. (1896) I. L. R. 21 B. £56. 10. (1896)-I. L. R. 21 B. 556, 

11, (1888) I. L. R. 15%. 612. 12. 


(1810)-I. L. R. 2 M- 197. - 
13. .(1911) 10 I. C. 300... 
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which has made it clear by adding words “new. trustees’ in substi- 
tution for or in addition to old trustees. [Court—Why should 
not the word new include both kinds ?]. The very reason that 
committees were appointed only'in some cases and not ‘in others 
shows clearly that additional trustees could not be appointed in cases 
of hereditary trusts. The court has no power to dppoiit additional 
trustees. Such appointment was in fact cancelled in Tripati casel 


‘by the Privy Council. They say “without imparing the authority 


of the Mahant as the duly constituted trustee of the temple.” A 
decision ‘which not only not approved of but reversed is not an 
authority. In re Burnham National Schools.? This is the only case 
for the appointment of additional trustees : none of the English and 
Amercian cases are cases of hereditary trusts. 


In the present case sanction is asked for for only a scheme and 


there is no prayer in the plaint for appointment of an additional 
‘trustee. We cannot enlarge the scope of the suit as sanctioned ; 


Sayed Hussain v. The Collector of Kaira‘ and Srinivasa v 
Venkata* S. 539, C. P. C. has separate paragraphs for the appoint- 
ment of new trustees and for a scheme. 


T. V. Seshagiri Aiyar in reply. A prayer for a scheme includes 
a prayer for appointment of additional trustees ; Tudor 257. 


Additional trustee can be appointed without removing the old. 
Narayana Aiyar v. Kumarasami Moodaliar®. 


The next point that was argued was whether the Ist defendant 


was entitled to exclusive trusteeship. 


T.R. Ramachandra Aiyar. The 1st defendant’s uncle was given 
the sole trusteeship and that too hereditarily by the Government. 
Then lst defendant's father acted as trustee and then the 1st defen- 
dant up to date. [P. R. S.—Is not the effect of your taking some 
others with you to extinguish your exclusive right? ]No I took them only 
as associates to help me. [P. R. S.—Is not the effect of your various 
agreements to members of the Thathachar family to recognise a right 
to the trusteeship in them or at least.a right of nomination in them? 
Did you not by that surrender your previous right if any and derive 
it from them?) No. Trusteeship cannot be surrendered. The other 
Thathachars were not trustees: they did not hold possession as 





1.. (1907) LL, R. 30.M,138 (P. C.) 2. (1873) 17 Eq. 241. 
3, (1895) I. L. R. 21 B. 250. 4, (1884.1. L. R11 M, 148, 
3. (1899) I, L, R. 23 M, 537, 540, 
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trustees. Adverse possession as against me cannot be acquired by 
those whom I associated with me. At the worst it may be said 
that Iam a joint trustee with my associates. The Vakil then argued 
on the eftect of Nilakandhen v. Padmanabha, Ramanathan v. 
Murugappa,* and Secretary of State v. Krishnamoni® and Articles 
124, 142, 144 and S. 10 of Limitation Act. 


G. S. Ramachandra Aiyar for 18th respondent. As I was a 
co-trustee with the 1st defendant for these 60 years I am entitled to 
succeed along with him. 


V. V. Srinivasa Aiyangar for the plaintiff. The original peti- 
tion of the 1st defendant’s ancestor to the Government for trusteeship 
and the Government’s order thereon both show that the trusteeship 
was conferred on the Thathachar family in general, hereditarily 
and that Ist defendant’s ancestor was appointed only as their 
representative. At any rate it was so understood, by all, then and 
subsequently and their conduct inferrable from the many agree- 
ments is to the same effect [Sundara Aiyar J. Then how do you 
claim trusteeship hereditarily to all the families of Thathachariars ?] 


_ ‘Hereditarily’ does not mean by descent by primogeniture and 
in this case it did not so descend even in the first defendant’s family. 


The 1st defendant is by his conduct estopped from disputing 
the right 'of Thathachars in general as they by his submitting to 
nominations by them influenced them from not applying to the 
Government for trusteeship later on moreover there are admissions 
by lst defendant’s ancestor that he got the appointment only by 
Thathachar’s voting. There is no evidence that Ist defendant’s 
family was continuously in possession and that too as of right. 
Surrender of trusteeship if any,was to the community. Trusteeship 
can be surrendered. Right to appoint is a lesser right. If the inten- 
tion was to prescribe only for a limited interest then that right 
alone will accrue Jamuna v. Dhondit Annasami v. Rama, Krishna® 
[Sundara Aiyar, J. Office of Trusteeship of a temple is public right 
and it is extra Commercium. How can it be the subject matter of 
a contract interse] Relinquishment in favour of the members of the 
family who originally held it is valid. Annasamiv. Rama Krishna’, 


S. S. Setlur. In all the agreements, all the families of Thatha- 
chariars claim the miras of Dharmakartaship. The actual persons who 





1. (1894) I. L. R. 18 M. 1. 2, (1903) I. L. R. 27 M. 192. 
3. (1902) I. L. R. 29C. £18 (P.C.) 4. (1902) 5 Bom. L. R. 186, 
5. (1900) I. L. R. 24 M 219. 
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acted are only managers and delegates. [Court.—They were not 
only appointed as trustees but they actually acted as such]. As soon 
as all Thathachariar assumed the character of elector they got it- 
Secretary of State v. Krishnamoni}, 


T.V. Seshagiri Aiyar. The interests of the tryst aye paramount 
and describe to be coasidered more than personal interests. All the 
Thathachars constitute only one trustee. They were fighting among 
themselves for the last 100 years and it is owing to such fight that 
the Government appointed only one trustee in 1842. Similar fight 
is now going on. So only one from among the Thathachariar should 
be appointed and the interests of strangers such as Thengalais in the 
temple are-very large and they are much more than those possessed 
by Vadagalais. Before 1842 Thengalais also were trustees. 


Where a suit was instituted while S. 539 of the old Code was in 
force but heard after S.92 of the new Code had been enacted, 
the power of the Court must be regulated by the Code in force at 
the time of hearing. Courts have wide powers in settling a scheme ; 
if it were necessary to appoint new trustees for making a satisfac- 
tory scheme Courts are competent to appoint them. 


The Court delivered the following 


Judgment:—This is a suit for the settlement of a scheme for the 
management of the temple of Sri Devarajaswami at Conjeevaram 
and the shrines attached to it. The temple is one of the most anci- 
ent and famous in Southern India. It has unfortunately been also 
the source of constant and bitter litigation for a very long period of 
time, not less than a century. The suit has been instituted by cer- 
tain members of a group of families known as the Thathachars who 
are allsaid to be the descendants of one Koti Kanyakadanam 
Thatha Desikar, a famous scholar who is reputed to have been the 
priest .of Sri Krishna Devaraya, th: Rajah of the Carnatic. The 
original defendants were also members of the same family. Defen- 
dants Nos. 1 to 4 are admittedly trustees of the temple and the 19th 
defendant also claims to have been validly appointed as trustee by a 
mediator who is alleged to have possessed the power to appoint him. 
According to the rules of the institution prevailing at the time of 


.the suit, the temple was to be administered by five trustees, These 


trustees admittedly were to be ordinarily elected by members of the 
families of the Thathachars, the mediator, it is stated, having the 
right to fill up the vacancy if the Thathachars fail to exercise their 
right of election. Defendants Nos. 5 to 8 are the sons of the lst 


1. (1902) T. L. R. 29 C. 534. 
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‘defendant. Defendants Nos. 10 to 15 are other Thathachars who were 
‘ subsequently added as parties. According to the plaint, the Dharma- 
kartha Mirasi right d.e. the hereditary right of Dharmakartaship,. 
belonged to the family descended from Kotikanyakadanam Thatha 
Desikar (whom we shall hereafter refer to as Thatha Desikar.) But 
this contention was given up before us at the hearing of the appeal, 


and nothing more was claimed for the members of the Thathachar - 


families generally than the right to elect trustees and certain rights 
of interference beyond what ordinary worshippers possessed. The 
lst defendant and his sons and certain other fainilies of Thathachars 
claimed the exclusive right of trusteeship. The plaint after referring 
to the history of the management of the temple, referred to the 
present condition of affairs which was stated to be extremely un- 
satisfactory and set out various acts of non-feasance, misfeasance, 
and malfeasance on the part of the trustees and stated that a scheme 
has been framed by Sir V. C. Desika Chariar, then a leading Vakil 
in Madras (now one of the Judges of the Presidency Small Cause 
Court) and assented to by about 100 members of the family. But 
defendants Nos. 1 and 4 to 8 and 9th defendant expressed their dis- 
sent while 18 others expressed neither their assent nor their dissent. 
The plaint then refers to the absolute necessity for a scheme and 
prays for the settlement of a scheme either by adopting the scheme 
settled by Sir V. C. Desika Chariar or by framing a new 
one, and for certain other incidental reliefs. Although the 
necessity for a scheme was not agreed to at first by all 
the defendants, the District Judge in his judgment says that it was 
not seriously disputed by any of the defendants that some scheme 
of management should be settled and that it was admitted in the 
course of the hearing that the trustees were not doing their work 
properly. He also observes that the principal objection urged to the 
scheme framed by Sir V. C. Desika Chariar was that it proceeded 
on the basis that the Thathachar family as a whole had the'right to 
the management of the temple and that its provisions were intended 
to strengthen the position of the family and to see that the trustees 
obeyed what was dictated by the family as whole or.by one nomina- 
ted by them as middleman or arbitrator. Defendants Nos. 1 and 5 to 
8 stoutly opposed this claim and contended that the trusteeship 
belonged to their own family. The District Judge held that it was 
beyond the scope of the suit, which was for the framing of a scheme, 
to go into the question of the exclusive right set up by defendants 
Nos. 1 and 5 to 8 and he refused to do so. The parties were asked 
to put in a draft schethe or schemes on the basis of this decision. 
The Judge refused to frame any rules for the election of. trustees, 
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their supervision and the mode of settling differences of opinion bet- 
ween them. He also refused to appoint any mediators or supervi- 
sors to control the work of the trustees, holding that it would not be 
to the advantage of the institution to aproint men invested with power 
to control the action of the trustees. He also considered it unnecessary 
to frame any rules for filling up vacancies in the office of trustee and 


` thought it best to leave this to be done by the Thathachar family. -He 


considered it enough to make provision for the better administration 
of the funds of the temple and did not consider the question of the 
constitution of the trustees and their appointment and the individual 
rights of the parties. He settled a scheme providing for the 
periodical stock-taking of the moveable properties of the temple, for 


the receipt and custody of the offerings and the incomes of the temple, _ 


for the auditing of accounts and certain other matters. The plain- 
tiffs appeal to this court and other parties including defendants Nos. 
1 and 6 to 7 putin memoranda of objections. The District 
Judge’s scheme really did not satisfy any of the parties. The affairs 
of the temple got into serious confusion during the pendency of the 
appeal and -an application was made to this court for the appoint- 
ment of a Receiver pendente lite. It was considered desirable that 
the hearing of the appzal should be expedited and that the petition 
for the appointment of a Receiver should be heard along with the 
appeal. When the appzal was taken up for hearing, applications 
were made by several persons to be added as supplemental respon- 
dents. These were men representing the Thengalai Community of 
Conjeevaram. and Sthalathars of the temple. They had themselves 
instituted other suits in the District Court of Chingleput for the 
settlement of ascheme. They expressed their desire to be made 
parties to this appzal so that this court might settle a scheme binding 
on all parties, and agreed, as a condition to their being admitted as 
parties to the appeal, to withdraw their own suits pending in the 
District Court and to proceed with the litigation from the point at 
which it stood in this court without claiming to re-open any pro- 
ceedings taken hitherto We considered it proper to accede to their 
request and directed them to be made supplemental respondents. 
Respondents Nos. 22 to 25 are representatives of the Thengalai 
community and respondents Nos. 26 to 29 are Sthalathars. ‘The 
object of these groups of respondents was to induce this court to 
admit as trustees of the temple respectively, a Thengalai Vaishnava 
to protect and safe-guard the interests of Thengalais, anda Sthala- 
thar to similarly protect the interests of the Sthalathars. 

` Defendants, Nos. 1 and 5 to 8 strongly “objected to the course 
pursued by the Lower Court in framing a scheme without making 


oe 
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‘enquiry regarding the exclusive right of their family to the trustee- 
ship. We were of opinion that their contention should be upheld, 
as a court in framing a scheme was bound to have regard to the 
existing rights of individuals to the trusteeship of the temple. The 
scheme was also regarded as imperfect in not making provision for 
several matters Of importance. The parties were at the same time 
anxious that the long pending strife and confusion should be settled 
as speedily as possible and they requested that this court should itself 
take the evidence necessary for deciding such questions as would be 
pertinent to the settlement of a scheme. The parties all expressed 
themselves as satisfied to have the questions decided on such 
, documentary evidence as they might wish to adduce and to dispense 
with oral evidence except such as might bə tendered to prove or 
disprove the genuineness of any documents that might be put in. 
We. agreed to this course and passed the following order- on the 
24th August 1911 :— 


“The Lower Court. was not right in refusing altogether to take 
evidence relating to the rights of the parties and the practice prevail- 
ing in the institutions with respect to the management of affairs. 
The parties desire that this court should admit in evidence such 
documents as may be produced by any of the parties and agree to 
dispense with oral evidence. We have resolved to accede to the 
request that this court should take the evidence in the case. All 
parties will produce their documents within two weeks from this 
date. The printing of the documents might be expedited. The 
further hearing of the appeal is adjourned for six weeks.” 


All the parties have had full opportunity of adducing their 
documentary . evidence. No witnesses were cited by any of them. 
The case was argued at great length on behalf of the various parties. 
The principal points that formed the subject of contention at the 
first argument were :— 


(1) Whether the family of defendants Nos. 1 to 5 is entitled 
to the exclusive right to trusteeship in the temple and 


(2) Whether additional trustees should be ‘appointed to put 
-an end to the constant and recurring quarrels and litigation connected 
_ with the temple and to put the administration of its affairs ona 
satisfactory footing. 


- It was contended by defendants Nos. land:5 to.8 and by the 
Thathachars that the court had no-right to ‘appoint additional trus- 
tees for a temple m&naged by hereditary trustees, that we further 
had no power to do so in this case as the sanction given. by the 
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Collector under Section 539 of the old code of the Civil Procedure 
for the institution of this suit did - not authorise a prayer for the 
appointment of additional trustees and that, in any event, such’ 
appointment was undesirable and unnecessary. At-the conclusion of 
the arguments we intimated our conclusions on these questions. We 
held that the alleged exclusive right of the familf of’ defendants 
Nos. 1 and 5 to 8, if it ever existed, was extinguished by the statute 
of limitation, that we had the power, if we considered it desirable, to 
appoint additional trustees, but that in the circumstances of the 
case we considered it both unnecessary and undesirable to appoint 
any additional trustees, either from amongst the Thengalais or from 
amongst the Sthalathars. We also stated that in our opinion it 
was necessary to control the-management of the affairs of the temple 
by the trustees and that we would be prepared to consider any 
measure that might be proposed for the purpose. As already 
stated, the vakil for the Thathachars generally admitted that the 
members for the family did not claim any right to trusteeship on 
behalf of all the members of the Thathachar families as a body. 
We invited all the parties concerned to put in draft sch2mes for the 
consideration of the court. We also invited the co-operation of the 
Advocate-General for the settlement of a satisfactory scheme. He 
was good enough to lend his assistance in the matter and submitted ` 
a scheme for the approval of the court. The contending parties also 
put in schemes of their own. All these schemes were fully considered 
at several subsequent hearings, the drafts put in by the parties and 
by the Advocate-General were revised and the matters in dispute 
were settled. The parties were supplied with the minutes of the 
court ‘and schemes drawn up by the parties in accordance 
with thse minutes were again considered and the scheme as 
‘finally settled by the court has already been drawn up. We do not 
propose to ‘make more than a few further observations regarding 
details of the scheme we have settled. It now remains to give our 
reasons for the conclusions arrived at by us on the questions argued 
at the preliminary hearing. 

The early history of the temple is involved in much obscurity. 
Both the sects of Vaishnavas, the Vadagalais and the Thengalais, 
certainly possessed important interests in the temple and these have 
given rise to persistent and unceasing litigation. Another fruitful 
source of disputes related to the rights of various persons holding 
offices in the temple, and the litigation between the trustees who 
have been Vadagalais and Thathachars from the year 1842 and the 
Vadagalai office holders, chiefly the Archakas afd the Paricharakas, 
has been as acrimonious as the quarrels between the Vadagalais and 
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the Thengalais. The trustees have not been remarkable either for 
their capacity or for their spirit of co-operation. The Thathachar 
families have constantly tried to interfere in the management 
probably for good reasons. Both the.trustees and the Thathachar 
families have frequently invited the co-operation of outsiders for 
the purposé of Securing the orderly administration of the temple, 
but generally these attempts do not seem to have succeeded. The 
Tengalais and Sthalathars have pressed us to use the large powers 
possessed by the court to introduce a:more satisfactory state-of 
affairs and to make comprehensive changes ; and, while declining to 
. appoit additional trustees, we have been anxious to do everything in 
the power of the court with a view to secure better management, 
peace and due regard for the interests of the worshippers and office 
holders, and, for the purpose of doing so, we have fully considered 
the course of management that has obtained till now and the cause 
of the confusion and mismanagement that have generally prevailed 
till now in the administration. 


According to the Thathachar plaintiffs, the pagoda of Devaraja- 
swami was renovated by Thatha Desikar, who also procured 
large endowments for it. They contend that he‘and his descend- 
ants were the Dharmakartas until the British Government took 
up the management. Thereis apparently no doubt that Thatha 
Desikar had a great deal to do with the management of the temple 
in his time and, probably, with the rengvation of the buildings. 
An image of his is to be found in the pagoda, and it would appear 
that worship is offered to the image at the expense of the temple. 
But at the same time there can be no doubt that a Thengalai called 
Rama Row was at the head of the management towards the end of 
the eighteenth century. In 1792, the Government’s attention was 
directed to the serious differences then existing between the 
_Tengalais and Vadagalais of the place and enquiries were them 
instituted into the question of management. The trustee Rama 
Row was dismissed by Government and one Srinivasa Raghavachari 
was appointed Dharmakarta by the Board of Revenue. The appoint- 
ment was made with the consent of the family of the Thathachars 
and the appointee apparently admitted that the hereditary trustee- 
ship belonged to the Thathachars. This was not however the 
conclusion arrived at by the Collector, Mr. Balfour. He had first 
thought that the Thathachars had been Dharmakartas formerly, but 
on subsequent inquiries he came to the conclusion that the trusteeship 
originally belonged te a body of persons called Sthalathars, of whom 

the Thathachars were only one section, the others being the 
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Archakas, the Paricharakas, the karnams or accountants and the 
Mudaliars or carriers of the idol inside the temple. Mr. Balfour said 
that there were no documents to establish the point at issue and his 
conclusion was apparently based on such investigation as he could 
then hold. It would appear that, owing to the apprehension of 
troubles from the Mahomedan rulers of the Carn&tic, ‘the idol had 
been removed from the pagoda and carried off to Udayarpalayam, 


‘where it was detained by the Poligar of the country, that a Tengalai 


of the name of Attan Jeer, who was in favour with the Nabob of 
Hyderabad, procured aid from him and brought back the idol from 
Udayarpalayam and obtained endowments for the temple from the 
Nabob. Exhibit XII is a deed of gift by one Lalla Mulluji of the 
family of Todur Mall of the right of management of the temple 
to “Ramanuja Rayanigaru, son of Attan - Jeer.” It states that'the 
right of management was given to the donor by “all the people,” 
who were pleased with the service rendered by him in bringing back 
the idol from Udayarpalayam. Probably both the executant’s family 
and Attan Jeer were concerned in the restoration of the idol to 
the temple. Rama Row appears to have been a descendant of 
the donee, Ramanuja Jeer (See Exihibit L.) The Vadagalais 
stated in 1842 that Raina Row was a gumastah of their own and 
denied any independent right of trusteeship in him, Whether he 
was trustee in his own right or whether he obtained it from the 
Todur Mall family, which got it from the Sthalathars as is apparent- 
ly stated in Exhibit XII, or whether he was the gumastah of the 
Thathachars, he was, as already stated, dismissed from office in 


1792, and the position of the Thathachars as claimants of the ' 


office was greatly improved by the appointment of Srinivasa Ragha- 


vachari as Dharmakarta. Government, however, dismissed Srinivasa 


Raghavachari also in 1796, and assumed the direct management of 
the temple. But the rights of Rama Row’s family to certain’ pri- 
vileges and emoluments were recognised by the officers of Govern- 
ment. Exhibit XIII series relate to the proceedings taken by 
Government in 1792. The temple continued to be under the manage- 
ment of Government up to 1842, when, in consequence of the 
orders of the Court ‘of Directors, it resolved to disconnect itself 
from the management of religious institutions in the country. In- 
quiries were then made to find. out what persons had a right to the 
office of the trustee. Claims were put forward by the members of 
Attan Jeer’s family and by the Sthalathars as well as by Thathachars. 
The last apparently took joint action and a petition on their behalf 
was put in by Kumara Thathachariar, the grand-father of the present 
lst defendant. ‘He stated that Rama Row and Srinivasa Raghava 
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Chari were both gumastahs under his family and claimed that no one 
else had a right to’ the Office of Dharmakarta (Exhibit A). The 
Collector, however, was not in his favour. After pointing out that 
the Thathachars were not the sole Dharmakartas of the temple at 
any time and adverting to Rama Row’s trustceship when Govern- 
ment took up thé management, he proposed the appointment jointly 
of ‘the head of the Thathachar family, an Archaka, a Paricharka, Maji 
Appa Row, a descendant of Rama Row, and a member of the Arlap- 
pad, as trustees (ExhibitXIV). The Board of Revenue, however, 
was of opinion that the appointment of a plurality of trustees was 
impolitic and undesirable. The Board was satisfied that the 
Thathachar family at least possessed the joint right of hereditary 
supremacy in the temple in common with others if they were not 
the sole controllers of pagoda, and were of opinion that the welfare 
of the: pagoda would be best advanced by the appointment: of a 
single individual as trustee and they resolved to constitute Kumara 
Thathachariar, the head of the Thathachar family, the sole Dharma- 
karta, the dignity to be hereditary (Exhibit B). The Government 
of Madras confirmed the proceedings of the Board, and Kumara 
Thathachariar, the petitioner on behalf of the Thathachar family, 
received the following order :—* Petitioner is informed that his 
claim to the churchwardenship of the Devarajaswami pagoda at 
Conjeevaram is recognised and the Collector has been furnished 
with instructions accordingly.” The Collector accordingly informed 
him thus. “You are appointed Dharmakarta of the aboye Devas- 
tanam. You shall therefore at once take charge of all the pro- 
perties belonging to theabove Devastanam `from the Tahsildar of 
Conjeevaram Taluk and shall properly conduct all the aftairs of the 
above Devastanam according to Mamool.” It would appear from 
these documents that the intention of the Revenue Board and the 
Government was to appoint Kumara Thathachariar individually as 


sole Dharmakarta in accordance with the policy of Government to’ 


appoint a single individual as trustee. Kumara Thathachariar, 
however, professed to act on behalf of his family and executed an 
agreement (Exhibit F-1) dated the 9th February 1843 to all the 
members of the family. In that document he stated that the 
Dharmakarta office, which was “Samudayam (common) to all the 
aforesaid descendants ” of Thatha’Desikar, had been confirmed by 
the Board of Revenue to them and that he had been appointed 
Dharmakarta, and that he and the other members of the family had 
- in that agreement made an arrangement in order to prevent future 
disputes in the familyefor ever and to save the mirasi office from ruin. 
Tt then states that four individuals referred to in the document 
23 
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should conduct the business with him and sign the accounts 
along with him, that he should sign Thakids and the four 
other persons should sign the copies of those Thakids in token 
of their approval, that they should sign the original during 
his absence from the village along with his son on his behalf, 
that “all our people” i.e., all the members of the family should 
settle any disputes of the Parijanams relating to the temple 
and act in the transaction of any special business. Nine of 
the Thathachars are named as people who should inspect accounts 
and one of them was‘also to sign the accounts. It then proceeds to 
say “ If a substitute is to be appointed for those who work rendering 
assistance to me, all our people who are then present in the village 
should join and consider and appoint those of our people who are at 
the time influential and devoted to the performance of services the 
deity.” In case of difterence of opinion the view of the majority was 
to prevail. This agreement seems to allot a somewhat higher position 
to Kumara Thathachar in the actual management than to the 4 persons 
who were to manage the business of the office with him. But no right 
to succession is secured to his heirs, the appointment being made by 
the Thathachars from amongst the most pious and influential 
amongst their body. Besides, it substantially acknowledged the joint 
right of trusteeship of the 4 other persons named in the document. 


The agreement was communicated to the Collector but that 
officer apparently did not wish expressly to recognise it on behalf of 
Government as having any binding force. He therefore replied as 
follows :—“ Inasmuch as the management cf the above Devastanam 
was given up by Government, it is needless to say whether I have 
accepted or not the arrangement referred to in the above agreement.” 
Kumara Thathachariar died on the 5th March 1843. Two of the 
persons named in Exhibit F(1) informed the Collector of the death 
and stated that an arrangement for the future management of the 
Pagoda would be made and communicated to the Collector in a short 
time. He evidently understood the Government Order as recog- 
nising that the office of Dharmakarta should be hereditary in the family 
of the Thathachars and asked for the instructions of Government as 
to how he was to act with respect to the report made to him. The 
Board’s answer was “that the heirs to the Dharmakarta lately 
appointed should be recognised as successors in the office” 
(Exhibit IV). This throws little on the question whether they 
meant only the heirs of Kumara Thathachari or intended to 
include any of the other Thathachars. On éhe 21st July 1843, 
Sudarsana Thathachar, the son of Kumara Thathachar, and 2 other 
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persons, Thundri Viraraghava Thathachar and Tiruppakuli Gopalachar, 
executed the agreement (Exhibit F2) in favour of all the Thathachars. 
This document again recites that the office of trustee, was “ Samu- 
dayam to all the Thathachars ” and states that the community had 
agreed that the 3 executants should be Dharmakartas of the Devas- 
tanam. They agreed to consult all the Thathachars in case anything 
special had to be done and recognised the right of all to fill up 
vacancies, and the document further states that for any loss or gain 
in respect of the office all should be responsible. This agreement 
was also communicated to the Collector, who, in transmitting it to 
the Board, stated “I have informed them that the interference of 
Government in the affairs of the Pagoda having ceased, I had only 
to say that the arrangements made by themselves would be attended 
to and the Joint Dharmakartas recognised.” The Board approved 
of the Collector’s Proceedings (Exhibits J and JI). Shortly after- 
wards, Appa Row, whose claims to the office of trustee had been “set 
aside by Government, instituted Original Suit 5 of 1844 in the Zillah 
Court of Chingleput for the recovery of the office from the 3 trustees 
named in Exhibit F 2. His suit was dismissed and the judgment of the 
Zillah Court was confirmed by the Court of Sadr Adalat in Appeal 
No. 29 of 1849, Exhibit L. In-that suit, the Thathachars, including 
Sudarsana Tathachar, the 1st defendant’s father, in their written: 
statement (Exhibit K), said “ the Board of Revenue and the Govern- 
ment acknowledged that only the descendants of the family of Koti 
Kanyakadanam Thatha Desikar are the. chief claimants of the 
Dharmakarta office of the said Devastanam and appointed the said 
Rayadrug Kumara Thathachar as Dharmakarta. After his death, 
these defendants were appointed Dharmakarthas in his place and 
have been conducting the management of the Devastanam 
duly.” Sudarsana died in 1856 and he was succeeded by his brother, 
Krishnaswami Thathachar, the 1st defendant in this suit.. On the 24th 
September 1856, heand Thandri Viraraghava Thathachar and Krishna 
Thathachar executed the agreement, Exhibit III, in favour of all the 
Thathachars.’ This document again recognises the office as common 
to the whole family and the right of the members of the family to fill 
up vacancies. In other respects, it is in accordance with the two 
previous agreements. On the same day, certain rules were laid 
down by the 3 trustees for the management of the temple (Exhibit 
F-4), This also recognises the common right of the members of the 
family. It places all the Dharmakartas on an equal footing and 
contains the following provision :—“As it is necessary that the docu- 
ments relating to th disputes which have taken place from the 
beginning to this day in respect of the Dharmakatritva, etc., Mirasi 
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rights, which are Samudayam to all the members of the family of Sri 
Thatha Desikar in the said Devastanam, should be in the safe custody 
of one, the said documents should be kept safely with V. Partha- 
sarathi Iyengar and should be taken when required’ and should be 
returned.” It will be noticed that the depositee was not any one of 
the Dharmakartas but apparently another member of the Thathachar 
family. Thandri Veeraraghava Thathachar apparently nominated 
his own successor but this nomination was set aside by the Board of 
Revenue. The Board’s Order (Exhibit M), dated the 5th July 1859, 
stated that Veeraraghava had no right except what he obtained by 
election by the family and said, “The Board approve of the Collector’s 
cancelling that nomination and leaving the selection to the family of 
Kumara Thathachariar. They decline to interfere on petitioner's 
behalf.” On the 16th August 1857, a number of Thathachars execut- 
ed an Adhikara Pathram or deed of authority to 3 gentlemen of 
position, authorising them to frame rules regarding the management 
of the Devastanam, and stated that those who did not acknowledge 
the authority of the rules so framed were liable to be excluded from 
the office. In 1860, again, an agreement, Exhibit F, was entered 
into by the Thathachars laying down regulations for the 
management of the temple. The occasion for the agreement 
is stated to be that the conditions of the previous agreements, 
Exhibits F1 to F5, were not properly carried out. It recites that 
the office of Dharmakarta is common to all the members of the 
family and provides that*if any Thathachar should set up a special 
right he should forfeit his own right to the office. It fixes 10 years 
as the time limit for the tenure of the office by any individual, Sri 
Krishna Thathachariar and Krishnaswami Thathachariar, the then 
Dharmakartas, being alone entitled to hold office for a longer period. 
The number-of trustees was fixed at 3. Three Vraya Sodhakas or 
Inspectors of expenditure were appointed and they were entitled to 
be appointed as Dharmakartas in case of vacancy. The agreement 
was signed by a number of Thathachars including the 1st defendant. 
Fresh agreements were executed in the years 1872 and 1876 
(Exhibits N and O) by the former of these, the number of trustees 
was raised to 5. It is unnecessary to refer in detail to the provisions 
of these agreements, but one clause of Exhibit N, viz., the 4th, 
should be mentioned. It provided “ Or the occurrence of a vacancy 
among the trustees, if there should be no person to be appointed for 
the place in accordance with the aforesaid agreement of Subakrithu 
year (i.e. 1842), a Vraya Sodhaka should be appointed for the vacarit 
place.” The object was apparently to give a preferential right to 
the trtusteeship to the families out of which the trustees were selected 
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in the year 1843, but this provision was promptly rescinded by the 
agreement of 1876 (Exhibit O). Clause 3 of Exhibit O states that the 
provision was contrary to the rights of the parties and it expressly 
provides that the right to be appointed was equally common to all. 


The doeuments above referred to prove beyond all doubt that 
Kumara Thathachar, Sudarsana Thathachar and the Ist defendant, 
Krishnaswami Thathachar, have all deliberately chosen to recognise 
the right of the members of the Thathachar family to appoint 
trustees by election and the two latter have repeatedly admitted 
that their right to hold the office was derived from’ their 
appointment by members of the family. It may possibly be that the 
original intention of the Government was to appoint Kumara Tatha- 
chariar alone as the sole trustee, although the appointment was made 


in response to his application made on behalf of himself and the , 


members of the Thathachar families. But it is impossible to hold 
that the first defendant or defendants Nos. 5 to 8 can at 
this distance of time go beyond the arrangements entered into 
deliberately by 3 members of the family in succession. In Neela- 
kandan v. Padmanabha? this Court held that, where the joint right 
of one of the parties to the suit in that case had been admitted for 
a long time by the other party, the latter could not be permit- 
ted to set up rights contrary to the tenor of the admission. The 
Privy Council took the same view on appeal, I. L. R. 18 Mad. p. i. 
Reliance was placed on behalf of the defendants Nos. 5 to 8 on the 
decision of this court in Subbarayuduv. Kotayya.2 In that case it 
was merely held that the alleged renunciation by the real trustee in 
favour of a stranger was a nominal transaction and was not given 
effect to in practice. Moreover assuming that Kumara Thathachariar 
obtained the exclusive right to the office of trustee under the appoint- 
ment of Government, that right must now be held to be barred by 
limitation. The office has been held jointly by 3 trustees or 5 
trustees under appointments by the Thathachar family for a period 
of about 65 years. After the death of Kumara Thathachar, his son, 
Sudarsana, and the Ist defendant held their office professedly in 
virtue of their appointment by the Thathachar family. The character 
of their possession must determine the right which they are entitled 
to, and any right which the family previously had must be taken to 
have been surrendered and barred. It has now been fully established 
that a right to the office of trustee may be barred by limitation and 
an exclusive right to hold it singly may be equally barred. See 
Vasudeva Padhi Kkadang Garu v. Maguni Devan Bakshi Maha- 





1. (1890) I. L. R. 14 M. 153. 2. (1892) I. L. R. 15 M. p 389, 
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patrulu Garut. In Secretary of State for India in Council 
v. Krishnmoni Gupta,? the Judicial Committee of the Privy 
Council held that, if a person who is in reality the owner of a 
certain land, acknowledges the title of another and holds it as the 
tenant of the latter for the statutory period, bis title to the 
land would be extinguished. In Ramanathan Chetty v. Muru- 
gappa Chetty,® this Court held that, when a branch of family 
which was entitled to hold the trusteeship of a temple with 
another branch by turns, was kept out of possession of the office by. . 
the other branch for more than the statutory period, its right to the 
office would be barred, although the members of the other branch 
holding, the office adversely might not be the same during the whole 
period. According to Article 124 of the Limitation Act, the right of 
a hereditary trustee would be barred when the office has been held 


- adversely for a period of more than 12 years by the defendant. 


According’ to his Article, no doubt, 12 years’ continuous possession by 
the defendant would be necessary to bar the right to the trusteeship. 
If the possession has been in the hands of independent trespassers, 
it would not be regarded as continuous possession on the part of the 
defendant. See Banning on Limitation, page 87 and Gossiain Das 
Chunder v. Issur Chunder Nath.* It is contended that as different 
persons have been holding the office of trustee along with the 1st 
defendant, the adverse possession of the other trustees cannot be 
regarded as continuous. But all of them have been holding under 
appointments made by the Thathachars: their title has been derived 
from the same source, and this, in our opinion, is sufficient to justify 
us in holding that the possession has been continuous and that each 
succeeding trustee derived his right through his predecessor when he 
was appointed to the vacancy caused by his death. It is also argued 
that, as Kumara Thathachar, Sudarsana and the ‘Ist defendant have 
always been in possession of the office and have never been excluded 
therefrom, their sole title to it cannot be barred as each trustee 
must be regarded asin possession of the whole office. But the 
co-trustees have equally been possession of the whole office; their 
possession was not subordinate to the right of the Ist defendant’s 
family nor was it had permissively under them. They were as much 
in possession in their own right as the members of the 1st defendant's 
family themselves. We must therefore hold that neither the 1st 
defendant nor any of the members: of his family can now claim‘any 
exclusive right to the office of trustee. We have been asked to 
provide, in the scheme to be framed by this court, for the appoint- 








e— 
1, (1901) I. L. R. 24 M. 387. 2. (1902) I. L. R. 29 A. 104, 
3. (1903) I. L. R. 27 M. 192. 4 LL. R. 3C, 224 
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ment always of a member of the 1st defendant’s family, on the 
ground that it was on Kumara Thathachariar that the Government 
_ really intended to confer the office of trustee; but we are not prepared 
to accede to this request. The title of the family, if any, has been 
extinguished, It is not an ancient title, but one derived, if at all, 
only under the dppointment of the Government in 1842. We are 
averse to the creation of any hereditary right to the office ofa 
public trustee, as we do not think that such a course would be in 
the interests of the institution. 


The next question for consideration is whether any additional 
trustees should be appointed. From 1872 there have been 5 trustees 
appointed by the members of the Thathachar family. The 
appointment of a Tengalai as trustee is not likely to promote 
harmony in the management of the temple. One or two Thengalai 
trustees will not be likely to control the actions of the Vadagalai 
trustees, while it might lead to constant opposition and quarrels and 
mutual recrimination. We are also of opinion that it is not desir- 
able to appoint as a trustee any of the Sthalathars, as they are all 
servants of the institution. It is argued that the Thathachars also 


are holders of some of the offices in the temple. But that is no, 


reason why we should appoint other people whose position with 
respect to the temple being merely that of servants makes: their 
appointment undesirable. We have therefore decided not to appoint 
additional’trustees either from amongst Thengalais or the Sthalathars: 
We shall presently consider the desirability of appointing one or 
more persons to control the trustees in the discharge of their duties 
in order to protect the rights of the Thengalais and Sthalathars. 
In the view we take of the case it is not necessary to decide whether 
we have power to appoint additional trustees; but we may 
observe that we are inclined to hold that the Court has the 
power to do so. The question was really decided in Prayag.Doss 
Ji Varu Mahant v. Tirumala Srirangacharlu Varu.t, The Privy 
Council, on appeal? did not express any dissent from the con- 
clusion arrived at by this court. It was contended that Section 539 
of the. old Code followed the provisions of Lord Romily's Act 
in England and under that Act it was held that the court had no 
power to appoint additional trustees; but, as pointed out in 
Tirupati Caset the procedure under the English Act was by peti- 
tion and of a summary character. Section 539 of the Civil Proce- 
dure Code was enacted after the Trustee Act had been passed in 
England, and, according to that Act, the court undoubtedly had the 


1. (1905) I. L. R. 28 M..319, 2. (1907)-I. L, R. 30 M. 138. 
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power to appoint new trustees, and we agree with the learned Judges. 
who decided the Tripati Case that the Indian Courts possess 
the same power. Besides, the Court of Chancery had, independent 
of any statute the power to appoint new trustees. See Halsbury’s 
Laws of England Vol. IV, page 255. Seealso Re. Burnham National 
Schools! and Re. Browne’s Hosfital,Stumford?. The Indian Courts 
have also exercised the same extensive powers in the matter of chari- 
ties as the Chancery Coart in England. This Court appointed new 
trustees in Krishnayyz v. Subbayys.* Seealso Kaleswara Guruk- 
kal v. Nataraj Tambiran.4 The Bombay High Court in Annaji 
v. Narayan5 appointed a committee of control to supervise the 
action of the trustees. Besides, the present suit was tried after the 
new Act came into force, and Section 92 of the Act, which was 
enacted in‘the place of Section 539 of the repealed’code, has made 
a chafige in the language of the old statute and makes it clear 
that the court has power to appoint new trustees. The suit was no 
doubt instituted while the old Code was in force but: we are of opi- 
nion the power of the Court must be regulated by the Code in 
force at the time when the case was decided: We are also of 
opinion’ that the absence of a specific sanction by the Collector of 


a prayer for the appointment of new trustees is not fatal to the-~~ 


court’s exercise of the power. The court in settling a scheme has 
very wide powers (See Tudor’s ‘Charitable Trusts page 596) and 
we should be inclined to hold that, if we were of opinion that 
a satisfactory scheme would require the appointment of new 
trustees, we would have the power ‘to appoint them. If there 
were. no prayer for the settlement of the scheme; then no 
doubt the sanction of thé Collector would be required by the plain- 
tiffs for asking the court to appoint new trustees; but we do not 
think that the absence of:specific sanction ‘would restrict the power 
of the court to direct the appointment of new trustees as part of the 
scheme which it thinks should be settled. Neither Syed Hussain 
Miyan v. Collector of Kairas nor Srinivasa v. Venkata helps the 
contrary contention. The latter case was one under the Religious 
Endowments Act and the former case decided that when sanction 
was not obtained for a suit for an account, the court could not pass 
a decree for an account. Such a decree would not come within the 
purview of any scheme to be settled by the court. It is, however, 
unnecessary to decide this point definitely. 





(1873) L. R. 17 Eq. 241 at 246, 2, 60L. T. 288, 


1 
3. (1911) 21 M. L. J. 784. 4. (1909) 19 M. L, J. 772 at p. 777 
5.` (1896) I. L. R. 21 B. 556. 6. (18957 I. L. R. 21 B. 250, 


.7. (1887) I, L. R. 11 M. 148, 
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: We are, however, of opinion that, having regard to the past 
management of the temple,it is desirable to provide some authorities 
to supervise the administration by the trustees. Several members 
of the Thengalai community hold’ offices in the temple, and the 
Thengalais, as a body, have important interests connected with it. 
It has been decided that the invocation before the recitation of the 
Prabandham or Tiruvaimozhi in the temple should be addressed to 
the Thengalai Saint Manavala Mahamuni. The Tengalais possess 
the right to the Adhyapakam Office. These rights led to long 
litigation between the Thengalai and Vadagalai communtites (See 
Krishnaswami Tathachar v. Krishnamachar.) There is a shrine 
of Manavalamahamuni within the precincts of the temple as well as a 
shrine.of Nathamuni, the former of which is admittedly a Thengalai 
shrine and the latter is also claimed by the Thengalais as their shrine. 
The Thengalais own the right to good proportion of the Thirtham 
offices. Many of the namams in the temple are also ‘Thengalai 
namams, The Thengalais have also the right of Asirvatham anda 
Thengalai is entitled to the office of Mulji Dharmakarta. All thèse 
have led to constant disputes and litigation between the communities 
_ and it is complained with reason that the fact that all the trustees are 

Vadagalais has. tended to impede the vindication of the rights of the 
Thengalais and the Thengalai office holders. Exhibits XXVII, XXVII- 
A, XXVIII and XXXIX series relate to the question of namams. 
See also Krishnaswami. Iyengar v. Samaram Srivangachariar,® 
Exhibits XXII and XXII-A and XXIII relate to the Thirtham ; 
Exhibit XXIV to the right of Asirvatham: Exhibits XIX and XIX- 
A to the office of Mulji Dharmakarta. It is also urged that the 
Thathachar Dharmakartas have repeatedly attempted to introduce 
innovations contrary: to the interests of the Thengalais. They 
attempted to introduce an idol of Thathachar but the attempt failed; 
. see Exhibit XXX series. They refused the honour of Sadagopam to 
the Thengalai reciters of the Prabandams: See Exhibits XXVI and 


XXVI-A. The documents filed in the case clearly show that there 


is bitter enmity between the members of the Thengalai and Vada- 
` galai communities in the place and each community has manifested 
a most reprehensible amount of unwillingness to recognise the just 
claims of the other commnnity and of office holders belonging to it, 
We have therefore considered it desirable in appointing a Board of 
supervision to provide that one of the members of the Board should 
be a Thengalai gentleman not holding any office in the temple. We 
have not considered it proper to include any Sthalathar in the Board. 
This is impossible on Account of their position as servants of the 
1. (1882) L L. R. 5 M. 313, 2. (1906) I. L. R. 30 M. 158. 
*I 
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temple. The desirability of appointing a Board of supervision is 
shown by the past history of the institution. The Thathachar family 
has itself felt the necessity of appointing outsiders to prevent quarrels 
amongst the trustees and to supervise their management. Although 
we have abstained, with the consent of the parties, from deciding the 
question whether the various acts of misconduct” with which the 
trustees have been charged in this case have been proved, there can 
be no doubt that the history of the temple is one of incapacity, in- 
difference and disharmony amongst.the trustees. They have exhibited 
an amount of incompetence to deal with the servants of the temple, 
which renders the supervision of outsiders highly desirable. The 
appointment of middlemen or arbitrators by the Thathachars them- 
selves from the year 1857 has not been attended with success. We 
have therefore come to the conclusion that there should be a Board 
of supervision consisting of 3 persons to be appointed by the District 
Court and that one of them should be a Thengalai, one a Vadagalai 
not belonging to the families of the Thathachars, and one not belong- 
ing to either of these sects, namely, a Smartha or a Madhwa. We 
are also of opinion that the joint participation by all the trustees in 
every detail of the administration will, if continued, be a fruitful 
source of confusion and mismanagement. We have, therefore, 
decided that, while all the fiye trustees to be appointed by the 
Thathachars should continue to take part in and be responsible for 
all important acts of administration, one individual amongst them at 
a time should be made responsible for the performance of all routine 
acts. The scheme that we have framed after full discussion and 
consideration is appended hereto. 


The costs of the plaintiff will come out of the temple property 
both in this court and in the lower Court, as also the costs of the 
trustees, one set. The other parties including the 9th defendant will 
bear their own costs in this court. C. M. A. No. 59 of 1911 and 
C. M. P. No. 1188 of 1911 will stand over till September 1912. The 
appeal will be posted again in August for the appointment by this 
court of the first Board of supervision. 


THE SCHEME. 


1. Definitions :— 


* Court? :—The word ‘Court’ in these regulations shall mean the District 
Court of Chingleput, unless there be a Subordinate Court having jurisdiction 
over the temple under Section 92 of the Civil Procedure Code, in which case, 
it shall mean such court. 


° 
* Board’ :—The word ‘Board’ shall mean the Board of supervision con- 
stituted under these regulations. 
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2. The expression Sri Devarajaswamy Devastanam (hereinafter referred to 
as the Devastanam) shall mean and include the shrine of Sri Devarajaswamy at 
Little Conjeevaram and all the subordinate shrines attached thereto. 


| 


3. No one shall be eligible to be a trustee of the said Devastanam :— 
(a) who is not a lineal male descendant of Conjeevaram Koti Kanyaka- 
danam Sr? Thathadesikar, 
(b) who is under 25 or over 60 years of age, 


(c) who does not permanently reside at Conjeeveram or at any. plies with- 
in fifty miles thereof, or who does not undertake to reside at such 
place during the period of his tenure of office as trustee, 


(4) who has been convicted of any offence involving moral turpitude, or 
against whom any order under Section 109 or 110 of the Criminal 
Procedure Code has been passed, 

(e) who.is an uncertificated bankrupt or undischarged insolvent, 

(f) who is suffering from unsoundness of mind, total blindness, total 
deafness, dumbness, advanced leprosy, or paralysis of sucha nature 
as unfits him for work, or 


(g) who is a member of a joint family of which some other member is at 
the time a trustee. 


4. There shall be five trustees for the said Devastanam. 


5. .Three of the trustees shall be memters of the Eastern Branch and two 
of the Western Branch of the family of Koti Kanyakadanam Sri Thathadesikar. 


6. All questions regarding the eligibility of any person to be a trustee shall 


be decided by the Board of Supervision hereinafter referred to. 


7. Not more than one member of a joint Hindu family shall stand as a 
candidate for the office of trustee at the same time, 


8 A trustee shall hold office for five years from the date of his appointment 
but shall be eligible for re-appointment. 


9. The trustees shall be elected by the lineal male descendants of the said 
Koti Kanyakadanam Sri Thathadesikar who are of over 18 years of age and in 
accordance with rules to be framed for the purpose. 


10, On the occurrence of a vacancy, it shall be the duty of the lineal male 
descendants of the said Koti Kanyakadanam Sri Thathadesikar to elect a trustee 
to the said vacancy, within three months of the vacancr, in accordance with the 
rules to be hereunder framed. 


- In default of the said persons so to elect, the Board of supervision shall 
appoint to the said vacancy a proper person to be a trustee within one month 
thereafter. Failing both, any trustee or member of the Board of supervision 
or any two worshippers may apply by petition to the court to appoint-a compe- 
tent person to fill the vacant office. 


11. (i) If any trustee should, during the continuance of his trusteeship 
` become at any time disqualified to be a trustee within the mean- 
ing of Regulation 3, he shall cease to be a trustee. 


(ii) ‘An executive trustee, who, in the opinion of the Board, has absented 
himself wéthout lawful excuse from duty continuously fora 
period of one month, shall cease to be executive trustee on receiv- 
ing intimation to that effect from the Board. 
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Veera- (iii) A non-executive trustee, who, in the opinion of the Board, has 
raghaya absented himself from duty for a periud of six months, shall cease 
Thatha i to be a trustee on receiving intimation to that effect from the 
Chariar Board. 

Ve 12. Any trustee intending to resign office shall give notice of such intention 
Srinivasa to the Board not less than one month previous to the date from which he intends 
ed the resignation to take effect, and, on the expiration of such date, he shall cease- 

ariar. 


to be trustee. 


The same rule shall apply to the executive trustee intending to resign tbe 
office of executive trustee only. i 


13. Any two worshippers, after obtaining the consent in writing of the 
Advocate-General of Madras or of the Collector of the District, or two members 
of the Board may apply to the court for the removal of any trustee from office, 
and, thereupon, it shall be competent to the said court to suspend such trustee 
pending enquiry and, after giving notice tosuch trustee and to such other 
persons as it may consider necessary and after making due enquiry, to remove 
the trustee from office. 


The court shall, instead of dismissing him, have also power to suspend 
from office any trustee for a period not exceeding six months, 


14. Except as hereinafter provided, the office of executive trusteeship 
shall be held for one fasli year by every trustee in rotation in the order of 
seniority with reference to the date of appointment. 


In the case of trustees appointed on the same date, the senior in age shall 
have precedence for the purposes of this Regulation. 


e Any trustee appointed as executive trustee during the currency of a fasli 
shall be entitled to hold the office till the end of the fasli without prejudice to 
his right to succeed to the office by rotation. 


15. No one shall be executive trustee if his appointment is objected to by 
three of the other trustees and their objection is upheld by the Board. 


16. The name of the rotation executive trustee for any particular fasli 
shall be announced on or before the 31st May preceding; any objection to the 
appointment of any trustee as executive trustee shall be made and decided 
before his appointment is announced. 


17. The executive trustee shall, subject to the provisions and restrictions 
herein contained and the rules framed under this scheme, manage the affairs of 
the said Devastanam on behalf of the trustees. 


18. The executive trustee shall make all expenditure according to the 
budget allotments or as may be ‘sanctioned frome time to time as hereinafter 
provided. 


19. The executive trustee shall have the power to sanction and carry out 
any urgent repairs involving an expenditure of not more than Rs. 100 during 
the year without the previous sanction of the other trustees. 


20. The executive trustee shall have in his cherge one of the keys of the 
jewel rooms and of any other rooms, places or boxes in which valuable articles 
of the Devastanam are, or may be, stored or kept, and of the Abhisheka 
Mantapam and of the shrines of Devarajaswamy ani Thayar. 


21. The executive trustee shall have the power to suspend any holder of a 
mirasi office in the Devastanam for a period not exceeding three days. 
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22. The executive trustee shall be bound to furnish,to the other trustees 
all reasonable information and facilities for inspection of account, books, records 
&c., and property of the Devastanam. 

23. Subject to the provisions herein contained and the, oles that may þe 
framed from time to time under this scheme, the trustees shall transact. all busi- 
ness and determine all questions by resolution to be passed either at the meet- 
ings of the trustees br in circulation. 


Any subject that is required by two trustees to be considered at a meeting 
shall not be disposed of in circulation. 

24. The decision in any mattér Shall be according to the majority of the 
votes of the trustees and, in case of equality of votes, the opinion of the exe- 
cutive trustee, or in the case of a matter decided at a meeting from which he is 
absent, the opinion of the presiding trustee, shall prevail. 


25. The trustees shall on or before the 31st March every year prepare a 
budget for the following year and submit the same to the Board. 


In the preparation of the Budget, the trustees shall have due regard to the 
custom and usage of the institution. 


26. The Board shall have power to modify the budget i in such manner as 
it may think proper. 


One copy of the budget as finally settled shall be left in the Devastanam 
office in the custody of the trustees and another copy shall be sent by the execu- 
tive trustee for the time being to the court and another to the Board and 
another copy shall be kept for inspection by the worshippers at the Devastanam 
office at all reasonable times. f 


27. The trustees shall have the Dowe to sanction expenditure during any 
fasli up to a sum of Rs. 1,000 over and above the budget allotments. In eyery 
case in which any amount is so sanctioned beyond the budget allotment, the 
resolution of the trustees sanctioning the same shall contain the reasons for 
such special sanction being made and copies of such resolution shall te com- 
municated by the executive trustee under his signature to the Board. 


The Board shall have power to disallow any such expenditure which may, 
in its opinion, be improper, and in such case the trustees shall refund the 
amount to the Devastanam Treasurer. 


28. The trustees shall have power to grant leases of immoveable property 
of the Devastanam on proper terms for a period not exceeding three years; the 
trustees may grant a lease for more than 3 years but not n gxcseding 21 years 
with the previous sanction of the Board. 


29. The trustees shall not-sell or mortgage immoveable property of the 


Devastanam without the previous sanction of the court to be obtained on peti- 


tion after notice to the Board. 


30. The trustees shall, with the approval of the Board, have the power to 
sell, if necessary, the jewels or other moveable property belonging to the 
Devastanam. 

The treasurer shall be present at any such sales by the trustees. 

31. All suits relating to the Devastanam shall be instituted-or defended i in 
the name of the trustees, but the executive trustee shall have the conduct of 
such suits. i 

32. The trustees shall have power to suspend or dismiss the servant of 
he Devastanam ; but when the holder of any mirasi office in the Devastanam is 
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suspended for a period of over two months or dismissed it shall be subject to 
the approval of the Board. : 

33. Any holder of such mirasi office in the Devastanam who is suspended 
fora period not exceeding two months,.shall have aright of appealin the matter 
to the Board, provided always that such order of suspension passed against him 
shall take effect in the meanwhile and the appeal to the Board shall be entertained 
only in case the appellant has previously obeyed the order ĝf the‘ trustees, 


` The Board may suspend the order pending the decision of the appeal. 


Treasurer. 


- 34. There shall be a treasurer for the Devastanam on a monthly salary of 
not less than Rs. 75-0-0 and not more than Rs. 100-0-0. 

35. The treasurer shall be appointed by the court. Any caste Hindu entitled 
to worship in the temple is eligible to be appointed to the office of the treasurer, 
provided he is not a lineal male descendant of the family of Sri Thathadesikar 
or an office holder in the Devasthanam, 


36. The. treasurer shall hold office for five ycars from the date of his 
appointment but shall be eligible for re-appointment. 

37. The treasurer shall, before taking charge of, the office, deposit in the 
court as security for the due discharge of the duties of his office, Government 
promissory notes of the face value of Rs. 2,500. : 

38. All rents, offerings, presents and other incomes whatsoever of the Devas- 
tanam received by or on ‘behalf of the trustees, shall be paid to the treasurer 
on his receipt. - $ 

This rule shall not apply to any offerings or presents which any mirasi officer 
of the temple is entitled by:custom to receive for his own benefit. 

39. The treasurer shall also make payments for all proper disbursements. 

40, The treasurer shall be in charge, apart from the keys that may be held 
by the executive trustee or any mirasi office holder, of one of the keys of the 
jewel rooms and other rooms and places (other than shrines) and boxes in which 
articles of value belonging to the Devastanam are, or mav be, stored or kept. 


41. The treasurer shall be responsible for the proper maintenance of 
accounts in the Devastanam. The treasurer shall ke bound to allow inspection 
of the Devastanam by the trustees or by the members of the Board at all reason- 
able times. 


42. The treasurer shall not keep with him in the temple treasury more than 
Rs, 2,000 in cash. Allamounts over and above the said amount of Rs, 2,060 
shall be deposited in the Bank of Madras or in any such other Bank as may be 
approved of by the court. 


43. .The treasurer shall not absent himself without previously obtaining 
leave from the trustees. 


44, Whenever the treasurer has to absent himself for'a period not longer 
than one month, he may make arrangement for the due discharge of the duties 
of his office on his own responsibility. 


45, Whenever the treasurer has to absent himself for a period longer than 
one month, he shall.report the same to the court, and thereupon the court shall 
make such arrangements for permitting him to be onleave and for the due 


discharge of his duties during the period of his absence, as.it may think fit. 


46." If the treasurer, in a case of sudden emergency, remains absent with- 
out making any arrangement for the due discharge of the duties of his office on 
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his own responsibility, the trustees may appoint one of the non-executive 

trustees to take charge of the office temporarily, pending the order of the court. 


47, Whenever the office of the treasurer falls vacant, any of the trustees or 
any member of the Board may apply to the court by petition for filling up the 
vacancy. 


If no such applieation is made for one month after the occurrence of the 
vacancy, any worshipper shall be entitled to make such application. The court 
shall also be entitled to make appointment to the vacancy during his absence on 
such terms as to Security as it might think fit. 


48, Any trustee or member of the Board or any two worshippers may apply 
to the District Court for the removal or suspension of the treasurer, and the 
court in its discretion may fine, suspend or dismiss tde treasurer. 


Board of Supervision. ` 


49, There shall be a Board of supervision for the Devastanam. 


50. The Board shall consist of three members:—one Vadagalai Vaishnava 
who is not a member of the Thathachari family, one Thengalai Vaishanava and 
one Smartha or Madhwa. 


51, No office holder of the temple shall be a member of the Board. The 
holding of Adhyapaka miras office alone shall not of itself be a disqualification 
under this clause for being a member of the Board of supervision. 

52. The court in making appointment to the Board will be careful in 
selecting men who by their character, position, education and ability command 
the confidence of the Hindu community. 


The first members of the Board shall. be appointed by this court. 

53. “The members of the Board shall hold office each for five years, but shall 
be eligible for re-appointment. 

54. The opinion of the Board shall be determined by the majority of its 
members. 7 


55. The Board, shall before the commencement of every fasli, appoint one 
of the non-executive trustees concurrent auditor for the following fasli. 


It shall be the duty of the person so appointed tocarry out the concurrent 
audit every month dnring the fasli, 


56. The Board shall also, on or before the 31st May of every year, appoint 
an annual auditor who shall be a qualified accountant, on such remuneration 
as it thinks fit to be paid out of the Devastanam funds,for the purpose of audit- 
ing the accounts of the Devastanam and preparing and submitting an abstract 
of accounts and a balance sheet of receipts and disbursements for the fasli 
ending the 30th June following. 

£7. The report of the auditor, together with balance sheet and the abstract 
of accounts shall be submitted to the Board on or before the 30th of September 
and a copy of the same shall also be forwarded ta the court. The accounts of 
each fasli, together with the report of the auditor and the abstract of the 
accounts and the balance sheet, shall be exhibited at the Devastanam office 
from the 15th October to 15th November following, and all worshippers of the 
temple shall be entitled to inspect the same at all reasonable times. 


58. The Board shall be entitled to call for any information from the trus- 
tees, the executive tr ustge or the treasurer. 


59. The Board of supervision may employ a clerk on a salary of not more 
than Rs, 20, 
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60, The members of the Board shall be entitled to first class travelling al- 
lowance and batta according to the scale applicable to Government servants, 
provided that not more than one first class railway fare to and fro shall be drawn 
for each journey and provided that the total allowance to a member shall not 
exceed Rs. 60 in the year. 

61, Any two worshippers, with the sanction of the Advocate-General or the 
Collector of Chingleput, may apply by petition to the court for the removal of 
any member of the Board from office. The court may thereupon after such 
notice to him and such other persons as it may deem necessary and after due 
enquiry, for sufficient reasons, order the removal of such member. 

62. Any mirasi holder or servant,between whom and the trustees there is any 
dispute regarding his right or emoluments, may submit the question to the 
decision of the Board on condition that he agrees to be bound by such decision. 
In such cases the Board shall have power, after notice to the trustees, to decide 
the question submitted to them and any’ decision passed by them, shall be 
binding on both parties. 

63. Any two worhippers, with the sanction of the Advocate-General or the 
Collector of Chingleput or the Board or the trustees may apply tothe High 
Court of Judicature at Madras by petition for application of surplus funds of 
Devastanam for founding and maintaining a school for the training of -the 
archakas or for imparting religious instruction or for the formation of a library 
or for such other purposes as the High Court may approve. 

64, The Court shall, subject to the control of the High Court, make rules, 
not inconsistent with any provisions herein contained. i 

(a) for the election of trustees and filling up of vacancies, 

(b) forthe management of the Devastanam, 


(c) for preventing maladministration and misappropriation di temple 
funds, | 

(d) for the conduct of business by the trustees and the Board and worship 
in the temples, f 

(e) for the framing of the budget, 

(f); for the keeping, taking and the maintenance of the stock list and ac- 
counts, 

(g) for the sale of jewels or other moveable property belonging to the 
Devastanam, and, A 

(h) for all such other matters as may be necessary for the proper manage- 
ment of the affairs of the temple, in ‘accordance with this scheme. 

The court may also, from time to time, modify any such rules made by it, 
subject, as aforesaid, to the control of the High Court. 

65. Any two worshippers, with the sanction of the Advocate-General or the 
Collector of the District, or the parties hereto, or the trustees, or the Board, 
may, by petition, apply to the High Court for such further or other directions 
in the.matter as may be necessary or for modification of this scheme or any 


of the provisions thereof. 
: Transitory. 
66, This scheme shall come into force on the 1st yaks 1912, and all the 
present trustees shall vacate office on that date. 
The first trustees under these regulations shall be apalah by the District 


Court of Chingleput. ` 7 
p 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr. Justice Sankaran Nair, and Mr. Justice Ayling. 
V. Srinivasa Varadachariar .... Appellant in all. (Plaintiff in all). 
v. 


Sami Reddi-and «others { se a eee 


Nos. 292 to 299 of 1910.. 


Landlord and tenant—Co-sharers—Suit for proportionate rent—Contract 
to pay proportionate rent—Legality. 

A joint owner is not entitled to sue for proportionate rent. Butif parties 
agree to accept and pay proportionate rent according to shares, there is nothing 
illegal in it, though it is a question whether stranger co-shares will be bound 
by the agreement between other sharers and the tenants. 


Second Appeals from the decrees of the District Court of Chin- 
gleput in Appeal Suits Nos. 86 to 92 and 94 of 1909,presented against 
the decisions of the Court of the Head Assistant Collector of 
Chingleput in Summary Suits Nos. 407 to 413 and 415 of 1908, 
respectively. | 

T. R. Ramachandra Aiyar and T. R. Krishnaswami Aivyar 
for appellant. 
Respondents unrepresented. 


The Court delivered the following 


Judgment :—The plaintiff, the owner of 543th share in the 
shrotriem, sues to enforce acceptance of pattas. As he is only a 
joint owner he is not entitled to sue for proportionate rent. This 
question has already been decided by this Court. See C. M. A. No. 
125 of 1907 on the file of this Court. 

But it is contended that the plaintiff had already sued and 
obtained decrees for enforcement of pattas for his 54th share for 
fasli 1315 and as the defendants had executed muchilikas for Faslies 
1315 and 1316 the plaintiff’s right to enforce pattas for his 53th share 
should therefore be declared in this suit. 

As to the pattas of the Fasli 1315, it is contended by the Ad- 
vocate-General that they were executed in pursuance of the decree, 
and there is no res judicata as the decision with reference to the 
patta for Fasli 1315 was on a pure question of law. 


} (Defendant). 


_ Assuming this to be so, we do not see why the agreement be- 
tween the parties to pay proportionate rent for the plaintiffs 53th 
share evidenced by the execution of pattas and muchilikas for fasli 
1316 should not be enforced. 

Whether such agreement is binding on the other co-owner is 
not a question nowe for consideration, as he is not a party to this 
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suit. We see nothing illegal in the agreement. We must therefore 
set aside the decrees of the courts below and declare that i pan 
tiff is entitled to tender a patta for his 54th share. 


As the plaintiff brought a suit to enforce his claim with refer- 


ence to his 538th share,and this question does not, appear to have 


been raised in the lower courts, we direct each party to bear his 
own costs. ‘ 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sundara Aiyar and Mr. Justice Ayling. 


Narayana Pillai bei .. Appellant. (Plaintiff). 
: vu. 
The Secretary of State for India, 
in Council, represented by the Collector p Respondent (Defendant.) 
of Tanjore, 

Madras Act III of 1905—"' Aggrieved’’—Limitation Act, Art. 149-—Proof of 
possesston—Presum ption—Injunction. 

When possession for a certain period is shown it will be open to a court 
deciding the facts to presume that possession prior to that period was also in 
the party whose subsequent possession is proved. Venkatarama Aiyar v. 
Secretary of State! referred to. 


Where a party proves his possession for thirty years prior to suit the pre- 
sumption to be drawn is that he had prescribed title by possession for sixty 
years unless it be proved on behalf of Government that the land was unoccu- 
pied land or land in the occuption of Government before. 


A mere notice, by Government in exercise of its powers under Act III of 1905 
(Madras) cannot be regarded as a proceeding under the Act by which a person 
can be “aggrieved” within the meaning of S. 14 of Act III of 1905. 


Held also that it was not necessary to grant aninjunction against Govern- 
ment and that it would be enough to declare plaintiff’s title to the land in respect 


of which the injunction is sought for. 

Second Appeal from the decree of the District Court of Tanjore 
in Appeal Suits Nos. 884 and 886 of 1909, presented against 
the decree of the’ Court of the District Munsif of Tiruvalur in 
Original Suit No. 345 of 1908. 

T. R. Ramachandra Aiyar and T. R. Krishnaswami A 


for appellant. 

The Government Pleader for respondent. 

This second appeal first came on for hearing before Sundara 
Aiyar, Spencer JJ. who delivered the following 

Judgment :— It is not quite clear from the judgment of the 
learned District Judge whether he considered the question whether 
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the plaintifi’s predecessors in title were in possession of the two 
links of the pial in dispute before the plaintiff obtained his conveyance. 
The District Judge observes that the plaintiff's ‘possession was 
proved to’date only from 1906. He says also: “ plaintiff's possession 
is evidently not such as to throw the burden of proof on the other 
side” i. e., apparently, that possession for 2 .years is not sufficient 
to shift the onus. i 


We may also observe that, when possession for a certain period 
is shown, it will be open to a court deciding the facts to presume 
that possession prior to that period was also in the party whose sub- 
sequent possession is proved. See Venkatarama Iyer v. The Secre- 
tary of State for India, in Council, 


We request the lower appellate Court to record a revised find- 
ing on the evidence on record on the question of possession of the 
two links of the pial and the seven links of the brick alodi. He 
wili also record a finding on the 2nd issue. The findings will be 
submitted within one month from the date of the receipt of this 
order. Seven'days will be allowed for objections. 


[In compliance with the order contained in the above judgment 
the District Judge of Tanjore submitted the following findings :—Ed.] 


“My finding on the question of possession, therefore, is that the 
plaintiff and his predecessors-in-title have been in possession of the 2 
links of pial and the 7 links of alodi for a period of 30 years and more, 


As regards fhe question of limitation, I think the suit is clearly 
time-barred by section 14 of Act IIT of 1905 (Madras), The suit is not 
one for a declaration of title to the disputed site, but one for an injunc- 
tion restraining the defendant from interfering with the plaintiff’s 
-possession of the site by taking action against him under Act ITI of 1905 
and for the recovery of the penal assessment already levied from him 
under that Act. Both these causes of action clearly come within the 
scope of section 14 of Act III of 05, and are governed by the rule of 
limitation therein laid down. Inthe plaint the plaintiff himself has 
given the dates of his causes of ‘action as 27th November 1907, the date 
on which the defendant served him with notice to vacate the disputed 
sites, and 18th January 1908, the date on which penal assessment was 
collected from him in respect of the alleged encroachment. Clearly those 
are the dates on which the two causes of action arose, and the plaintiffs’ 
suit was therefore time-barred in respect of both the reliefs prayed for 
by himon the date on which he presented his plaint to the District 
Munsiff’s Court, t.e, 28—9—01. My finding on the second issue is 
therefore that the sui is barred by limitation.” 
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The Court delivered the following 

Judgment:—The finding of the lower appellate Court is that 
the plaintift and his predecessors-in-title have been in possession of 
the plaint lands for more than thirty years prior to the suit. The 
presumption, therefore, is that he was in possession prior to that 
time also, unless it be proved on behalf of Government that the land 
was unoccupied land or land in the occupation of Government before. 
The plaintiff's title, therefore, must be held to be established. 

Then the next question is whether the'suit is barred by limitation: 
The District Judge holds that it is barred under Section 14 of Act 
II of 1905. ‘That section while entitling persons deeming them- 
selves aggrieved by any proceeding under the Act, to apply to the 
Civil Court for redress, provides that the Civil Courts shall not 
take cognisance of any suit instituted by such persons for any such 
cause of action, unless such suit shall be instituted within six months 


from the time at which the cause of action arose. Then the explana- 


tion to this section states that in respect of any assessment or 
penalty levied by Government the cause of action shall be deemed 
to have arisen on the date on which such assessment or 
penalty was levied and in respect of eviction or forfeiture on the 
date of eviction or forfeiture. The proceedings which the Govern- 
ment is entitled to take svo moto under the Act against persons 
who in its opinion are in unauthorised occupation of land, are either 
the levying of penal assessment or summary eviction of the persons 
in occupation. Hence thè statement in Section 14 that the cause 
of action arises when a party deems himself aggrieved by either of 
these steps taken by Government. A mere preliminary notice given 
by Government before exercising these powers under the Act cannot 
be regarded as a proceeding under it by which a person is ‘ aggrieved’, 
The notice itself is no grievance. The result of the enquiry made by 
Goverfiment on the notice may be to recognize the title of person to 
whom it is issued. The party has a grievance only when his claim 
to the land is not recognised by Government and steps are taken by 
it either to evict him or to levy penal assessment. 

In this case the plaintiff’s suit, so far as it seeks to recover the 
assessment levied by Government, must be held to be barred; in so 
far as the claim to the injunction is concerned, Section 14 is inappli- 
cablé for the reasons already given. As against the Government, wé 
consider it unnecessary to givean injunction. It will be enough to 
declare the plaintiff’s title to the land with respect to which the in- 
Junction is sought. In the circumstances there will be no order as to 
costs in any of the Courts. 


-< 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Wallis. 
Thachoor Poonkuzhi IIlath 


Kesavan Unni (Minor) by his 
guardian, Head Clerk of the Appellant. (5th Defendant.) 


District Munsif’s Court, Manjeri 
v. - 

f Respondents. (Plaintif and 

E. F. Nicholas, and others } defendants Nos. 1to 4 and 6.) 


Malabar Law—Nambudris—Affiliation by members of one illom of mem- 
ber of another illom—Validity—Family arrang2ment. 


According to the usage amongst Nambudris the members of an illom cansist- 
ing of one male and two female members may validly affiliate another by 
requiring a member of another illom to marry and beget issue for the first 
illom ; and female issue born of such marriage would be validly affiliated as 
members of the first illom. i 


Held also that a family arrangement in the nature of a partition between 
the members of an illom and the affiliated member was binding on the members 
to the arrangement. 

A member who is born subsequent to the arrangement is not entitled to 
question it. 

Second Appeal from the decree of the Subordinate Judge’s 
Court of South Malabar at Calicut in Appeal Suits Nos. 581 and 
609 of 1908, presented against the decree of the Court of the District 
Munsif of Manjeri in Original Suit No. 801, of 1907. 


C. V. Anantakrishna Aiyar for appellant. 
J. L. Rozario for respondents.  ' 


These Second Appeals first came on for hearing before Wallis 
and Krishnaswami Aiyar, JJ. who delivered the following 


. Judgment :—There were three members in the Tachoor Poon- 
kuzhi Illom, Narayanan and two women. They executed Exhibit IV in 
favour of one Damodaran whereby they constituted Damodaran their 
heir and stipulated that Damodaran should marry’ and beget issue 
for their illom, to succeed to the Tachoor Poonkuzhi Illom on the 
death of Narayanan. Damodaran married accordingly and the 6th 
defendant, a female child, was born as the result of the union. 
Narayanan’s wife having subsequently given birth to a male child 


. there were differences amongst the parties and a release was executed 


in Narayanan’s favour by Damodaran on his own behalf and on be- 
half of the minor 6th defendant and by his wife whereby they 
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renounced all interest in the properties of the Tachoor Poonkuzhi 
Illom in consideration of a sum of Rs, 18,000 partly paid and partly 
promised by the father of the plaintiff in this suit. The plaintiff's 
father who advanced this sum at the request of Narayanan obtained 
a mortgage from Narayanan and the two women of hisillom. The 
mortgage is impugned as invalid and several quéstioris are argued. 
But before dealing with them it is essential to know whether Exhibit 
IV is valid and operates to affiliate the offspring of Damodaran whe- 
ther male or female. It appears to have been assumed in the Courts 
below that the affiliation was valid. No case has been cited to us 
where the question has been decided when the affiliation was made 
not by the sole surviving member of the illom but as here by a male 
member and two women. Our attention was drawn to two cases 
where the affiliation was made by two women but no question was 
there raised or decided as to the validity of such affiliation and it 
may be that those cases stand on a special footing as only one of the 
women might have been regarded as entitled to the illom property. 
Before disposing of the second appeal, we think it necessary to have 
findings on the following issues :— 


(1) Whether according to the usage amongst Nambudris the 
members of an illom consisting of one male and two female members 
may validly affiliate another by requiring a member of another illom 
to marry and beget issue for the first illom. 

(2) Whether female issue born of such marriage would be 
validly affiliated as members of the first illom. 


Fresh evidence may be taken on both sides. The Judge should 
examine witnesses he may see fit to call, in addition to the evidence 
which the parties may adduce. The findings should be submitted 
within three months from this date and seven days will be allowed 
for filing objection to the said findings. 

In compliance with the above Judgment, the Subordinate Judge 
submitted the following. 

“ My findings on the issues referred to me for trial are :— 

(1) That according to the usage amongst the Nambudris the 
members of an Illom consisting of one male and two female mem- 
bers cannot validly affiliate another by requiring a member of 
another illom to marry and beget issue for the first Illom unless he or 
the lady proposed to be married to him is previously’ made legally 
an heir’of the aforesaid Illom; and | 

(2) That the female issue born of the marriage would be validly 


affiliated if the condition laid down by me in c8nnection with the 1st 
issue is fulfilled, 
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The Court delivered the following 


Judgment:—The Subordinate Judge has now returned a 
fiinding on the first issue remitted to him to- the effect that accor- 
ding to the usage amongst the Nambudris the members of an illom 
consisting of one male and two female members cannot validly affiliate 
another by requiring a member of another illom to marry and beget 
issue for the first illom unless he or the lady proposed to be married 
to him is previously made legally an heir of the aforesaid illom. It is 

‘argued for the appellant that the evidence shows that such an affili- 
ation can legally be made independently of the condition precedent 
laid down by the Subordinate Judge and reliance is placed on the 
decision of the late Saddar Court in the case of Totakara Allutur 
Manakal Nambudripad v. T. M. Trivikrama Nambudripad quoted 
in the case of Vasudevan v. Secretary of State for India. We, 
however, do not think it necessary to decide the question, as, in the 
present case, the condition precedent has been complied with. The 
judgment both of the District Munsif who tried the case and of the 
Subordinate Judge who heard the appeals and also the order of 
this Court calling for a finding proceeded on the footing that all 
the then members of the Tachoor Poonkuzhi Illom “ constituted 
Damodaran as their heir ” by Exhibit IV. No question as to this was 
referred to the Subordinate Judge. Damodaran, therefore, had an 
interest in the property of Tachoor Poonkuzhi Illom. The issue of 

` the marriage which he contracted for the kenefit of that illom also 
on birth obtained an interest therein under Exhibit IV. It has been 
found by the Court below that at the time when Exhibit G was 
entered into a state of things existed in that illom which made it 
for the advantage of all concerned including the present appellant 

(6th defendant) that Damodaran and his wife and child 6th defen- 

` dant, appelant in S. A. No. 383 should separate from that illom, 

Exhibit G was executed, no doubt, primarily to carry out the arrange- 

ment contemplated as liable to arise when Exhibit IV was executed, 

but it may, also, we think, be regarded as evidencing and as part of, a 

family arrangement in the nature of a partition entered into by all 
the persons who at the time of its execution had an interest in the 
property of the illom, either originally i.e., Narayanan, his wife and 
widowed daughter-in-law, or by virtue of Exhibit IV, i.e. Damo- 
daran and his wife and child. It is found that full consideration was 
paid for the execution of Exhibit G. We do not think that there is 
any reason to regard Exhibit G as invalid or as not binding on the 
appellant (6th defendtant) whose father Damodaran executed it on 
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her behalf as well as on his own. There is also no reason for 
regarding Exhibit B as in any way invalid. It was executed by, 
Damodaran and his wife and the 6th defendant as well as by 


Narayanan and his wife and widowed daughter-in-law. The 5th 


defendant (appellant in S. A. No. 382) was born long after the exe- 
cution of Exhibit G, and it is not open to him to'say that he is not 
bound by it. 


We therefore dismiss both the Second Appeals with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sundara Aiyar. 


- Meda Vengamma of Gunkanapally ... Appellant. (Plaintiff). 


V 


‘Mitta Chelamayya and others ... Respondents. (Defendants). 


Hindu Law—"Woman’s Estate’’—Stridhan—Creation by contract or 
grant—Accretions, nature of. f 

A woman’s estate can be created by contract or by grant and not merely by 
inheritance. A Hindu female is capable of possessing two kinds of estate pass- 
ing by different rules of inheritance, namely, a woman’s estate with respect 
to which she does not become a stock of descent and which passes after her 
death to her husband’s heirs; and (2) an absolute estate which passes to her 
own heirs. 


Where the husband’s brother of a Hindu widow gave half of the property 
to his brother’s widow, held that in the circumstances a woman’s estate was 
created in the properties. ° 


Queere :—Whether a mere stranger can give property toa Hindu widow with 
the incidents of a widow’s estate descendible to her husband’s heirs ? 


There is no presumption, especially in the absence of even an allegation in 
the plaint, that immoveable properties purchased by a Hindu woman out of 
the income of a woman’s estate in her hands are incorporated with the 
parent estate and with the latter will descend to her husband’s heirs. 


Appeal from the decree of the District Court of Cuddapah 


2 


T. V. Seshagiri Aiyar for appellant. 


S. Gopalswami Aiyangar for 1st respondent. 


There were two brothers. One of them the husband of Lakshm- 
akka the deceased widow died in 1868. Soon after through the 
mediation of some gentlemen the brother of the deceased entered 
into an agreement or family arrangement (Exhibit IV) with her by 
which he promised to give her his brother’s share” “On condition 
of your adopting one of my sons in the event of my having sons or 


Appeal No. 73 of 1908. i lst April 1912. 
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the boy whom I choose.” There was no adoption in his life-time. 
He had one son alive at the time of his death. Now Lakshmakka 
died. The plaintiff her step daughter claims the share from: the 
defendants who is in possession as the adopted son of Lakshmakka. 

The Ist defendant i is the son of her husband’s brother. The plaintiff’s 

contentions were: that the two brothers were divided ; that even if 
they were not divided Lakshmakka took only a widow s estate under 
the said document; that on her death it passed to her .husband’s 
heirs (reversioners) namely the plaintiff. The contentions of the 
defendant were, that the two brothers were undivided and the whole 
property passed to the younger brother by survivorship that Laksh- 
makka got an absolute estate under the document of 1868 which 
she transferred to the defendant: That even if the brothers were 
divided and Lakshmakka got a widows’ estate, the defendant was her 
adopted son and as such a preferable heir to plaintiff and lastly even 
if the brothers were undivided and the widow took only a limited 
estate the reversion vested in the younger brother’s heirs and not 
in the heirs of Lakshmakka’s husband. 

The lower court dismissed the suit on the ground that Latch 
makka took an absolute estate, which she passed on to the defen- 
dant. The judge found that the brothers were undivided; but he 
did not record any finding as to adoption though he seemed to dis- 
believe it. Hence the appeal. 

T. V. Seshagiri ‘Iyer for the appellant :—The brothers were 
divided. Lakshmakka claimed a half sharé of the property in the 
right of her husband and the share which she accordingly got from 
her deceased husband’s brother under Exhibit IV must necessarily be 
only a widow’s estate which would pass on her death to the rever- 
sioners of her deceased husband. The plaintiffis the nearest rever- 
sioner being the daughter. The widow having preferred to hold the 
estate as the heir of her husband she could have no absolute right to 
the property. She prescribed only for a widow’s estate. This is not 
„a case of a creation cf an estate by act of parties with a devolution 
unknown to Hindu Law. This is the case of a person prescribing 
for an estate well-known to Hindu Law and then the law steps in 
and decides the course of succession. 

Evenif the adoption was in time the authority to adopt contained 
in Ex, IV in which' the deceased husband’s brother promised to give 
his son in adoption does not give a general authority to adopt. 
Neither of the contingencies mentioned in Ex. IV had happened. 
He cited the following cases. Sreemutty Rabutty Dossee v. Lib- 
chunder Mullick, Denonath Mukkerji v. Gopalachurn,2 Ganpat- 

1. (1854) 6 M. I. A. p. 1 at p. 17. 2. (1881) 8 C L. R. 57. 
*3 
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rao v. Ramachandar,: Subrahmanyam Chetty v. Arunachellam 
Chetty, Lachhan Kunwar v. Manorath Ram,? Amulya Charan 
v. Kalidas,* Venkataranayya v. Venkatalakshamma,? Bayam- 
naya v. Peddichalamna ya.® 


The Advocate-General for the respondent contended that 
the judge was right in holding that there was no previous 
division, The brother gave Lakshmakka the half share of her 
husband in pursuance of a promise made to her. The widow 
under the gift. took either an absolute estate or an estate for life. 
In the former case the estate can be given to whomsoever she 
pleased to give. In the latter case the estate will not go to heirs 
of the deceased husband. It will go only to the heirs of the donor. 
In any case whether she prescribed for a life estate or a widow’s estate 
the heirs will be the donor’s heirs and not those of the husband. The 
following cases were referred to Nistarini Dassi v. Nundo Lal 
Bose,’ Surajmani v. Babinath Ojha,® Sambasiva Aiyar v. Venka- 
tesavara Aiyar,® Jogeswar Narain Deo v. Ramachan Dutt,?° 
Sambasiva v. Viswam,+1 Amulya Charan v. Kalidas,}® Rat 
Bishen Chand v. Mt. Asmaide Koer,18 Bhoba Tavunt v. Peury ` 
Lal Sangal, 14 Timmaji Amman. Javvaji Subbaraju.r® 


T.V. Muthukrishna Aiyar in reply quoted Sudarsnam Mastri 
v. Narasimalu Mastri.16 


Judgment:—In’ this case the plaintiff is a daughter of one 
Pedda Tippayya by his first wife, and sues for the recovery of the 
properties mentioned in the schedules attached to the plaint. Pedda 
Tippayya had a brother named Chinna Tippayya, and had married 
a second wife, Lakshmakka, who was only about ten years old at 
his death. She died in February 1905. The plaintiffs case is that 
Pedda Tippayya and Chinna Tippayya were divided in interest, 


and that they effected an actual division of the moveable properties 


and the houses, but that the other properties remained in the joint 
enjoyment of both at the time of Pedda Tippayya’s death in 1868. 
The plaint alleges that Lakshmakka, the widow of Pedda Tippayya 
took possession of his properties after his death in 1868 and that the 
lst defendant, who joined Lakshmakka, and was looking after her 





1. (1888) I. L. R. 11 A 296. 2. (1904) I. L. R. 28. M. p. 1. 
3. (1894) I. L. R. 22 C. 445. 4, IL L.R. 31M. 180. 

5. (1897) 1. L. R. 20 M. 493, 6. (1898) 9. M. L. J. 33. 

7. (1902) I. L. R. 30 C. 369. 70. 8. (1907) I. L. R. 30 A 84. 

9, (1907) I. L. R. 31 M. 179. 10 (1896) I. L. R. 23 Č. 670, 
11. (1907) I. L. R. 30 M. 356. 12. (1905)eI.L. R. 32 C. 86. 
13. ' (1883) I. L. R. 6 A. 560 (P. C.) 14. (1897) L L. R. 24C 646. 


15. (1910) 20 M. L. J. 26. 16. (1901) LL.R. 25 M, 149 at 154. . 
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properties took possession of them on her death in 1905, and that 
he is wrongfully withholdiag it from the plaintiff. She denies that the 
Ist defendant who claims to have been adopted by Lakshmakka, 
was really adopted by her, and that Lakshmakka had any authority 
to adopt him. The 2nd and the other defendants are made parties 
on the ground that they are in possession of some of the properties 
‘without any lawful title. 


The Ist defendant contends that Pedda Tippayya and his 
brother Chinna Tippayya were undivided and that all the family 
properties devolved on Chinna Tippayya on the death of his brother, 
that Pedda Tippayya a few days before his death gave authority 
to Lakshmakka to make an adoption to him, and that Chinna 
Tippayya also give authority to Lakshmakka to adopt any one 
of his own sons execept the first in the event of his begetting 
sons, or otherwise any other boy. The 1st defendant further con- 
tends that Chinna Tippayya also agreed to give a half share of the 
properties to Lakshmakka, and that subsequently the properties were 
divided. He further contended that he was adopted by Lakshmakka 
in the year 1881, and that he had since been in enjoyment of the 
properties obtained in the division in his own right as of other pro- 
perties acquired by him subsequently apparently out of the income 
of the properties obtained at the division. 


Issues were framed as to the question of the status of the two 
brothers, as to the capacity in which Lakshmakka took a half 
share in the properties as to the factum and validity of the 
adoption of the 1st defendant, as to limitation, and as to the proper- 
ties the plaintiff would be entitled to recover in case she was entitled 
to succeed as reversioner after the death of Lakshmakka. 


The Lower Court held that the brothers were undivided in 


interest at the death of Pedda Tippayya, that there was no adoption ‘ 


in fact, and that even if there were, it was invalid as the widow 
Lakshmakka had no authority to adopt. It also held that -Laksh- 
makka held the half share allotted to her at the division absolutely, 
its view being that Lakshmakka must be taken to have obtained it 
as a gift from Chinna Tippayya. We agree with the District Judge 
that it is not proved that there was any division between the 
brothers before Pedda Tippayya’s death, 


[Their Lordship’s here discussed the evidence in support of 
the above conclusion. Ed.) 


We have now to consider the 2nd issue “In what capacity did 
Lakshmakka, the widow of Pedda Tippayya, take a half share in 
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the property?” The learned vakil for the appellant contends that 
she took only a widow's interest in it as the representative of her 
husband Pedda Tippayya, and that the plaintift as his daughter was 
entitled to succeed to it on the death of Lakshmakka. The learned 
Advocate-General on the other hand contends that as the two 
brothers were undivided in interest and the property passed by 
survivorship to the junior brother, Lakshmakka must be taken to 
have obtained the half share purely as a bounty. He contends that 
on the correct construction of Exhibits IV. and XVI what she took 
was a gift from her brother-in-law, and that, even if under those 
documents she was intended to have only a life-interest, her right 
cannot be taken to be a widow’s estate descendible to the rever- 
sionary heirs of her husband, and that on her death the reversion 


would pass to Chinna Tippayya or his heirs, and that the plaintiff. 


in any event has no right to succeed to the property. If Lakshmakka 
was promised an absolute right to the half share under Exhibit IV 
or got it subsequently by division between her and Bhagamma, the 
plaintiff, is of course out of Court, as she is only a step-daughter 
of Lakshmakka. In our opinion, Exhibits IV and XVI must be 
taken together in order to determine the right acquired by -Laksh- 
makka in the half share of the family property ; and taken with the 
circumstances of the case we have no doubt that the intention of 
the parties was that she was to have the half share as the repre- 
sentative of her deceased husband. If she validly adopted a boy, 
this share whould pass tb him; otherwise she would continue to 
hold it. She ‘was no doubt not entitled to partition as the 
widow of a deceased co-parcener. But it seems to be clear that it 
was the intention of Chinna Tippayya to treat her asif she was 
entitled to such a share. For what reason he did so it is immaterial 
to consider. If Chinna Tippayya.could in law validly give her 
a widow’s interest we feel no doubt that her half share must pass 
to her husband’s reversioners and the plaintiff being the nearest 
reversioner would be entitled to succeed. The learned Advocate- 
General contended that a woman’s estate could be obtained by a 
Hindu family only by inheritance, that such an estate cannot be 
created by contract of parties or by a grant. We are. unable to 


agree with him. Itis not denied that a Hindu female is capable of . 


possessing two different kinds of estate passing by different rules 
of inheritance, namely a woman’s estate, lwith respect ‘to which 
she does become a stock of descent and which passes after her 
death to her husband’s heirs and an absolute estate which passes to her 
own heirs, i.e., the heirs to a woman’s peculium. It has been decided 
by the Judicial Committee of the Privy Council thata woman’s 


aar 
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estate may be created in favour of a daughter by contract (see- 


Radha Prosad Mullick v. Ranimoni Dasit and Karmi Uddin v. 
Gobind Krishna Narain.2 And in determining the character 
of the estate taken in any particular case the rule enunciated in 
Mahomed Shumshool v. Shevukram ® must be borne in mind that 
“in construing the will of a Hindu it is not improper to take into 
consideration what are known to be the ordinary notions and wishes 
of Hindus with respect to the devolution of property. It may 
be assumed that a Hindu generally desires that an estate especially 
an- ancestral estate shall be retained in his family; and it 
may be assumed that a Hindu knows that, as a general rule, 
at all “events women do not take absolute estates of inherit- 
ance which they are able to alienate.’ That such an estate 


could be created is assumed in Sambasiva Ayyarv. Viswam 


Ayyar* and Sambasiva Ayyar v. Venkataswara Ayyar,? 
though the learned Judges did not agree on the construction of the 
particular instrument in the case as to whether it created a widow’s 
estate or an absolute estate. It has also been decided that property 
could be given to a Hindu male with the incidents of ancestral pro- 
perty in which his sons would acquire a right by birth (See Subbara- 
yar v. Subbammal®, Sudarsanam Maistri v. N arasimhulu Maistri" 
Per Bhashyam Ayyangar J., Seth Jaidial v. Seth Sita Ram® and 
Munisami Chetti v. Marudammal®. We do not think that the 
observation at page 465 in Anandrao Vinayak v. Administrator- 
General of Bombay?® relied on by the karned Advocate-General 
thtows any doubt on the possibility of such an estate being created. 
In Timmana Charya v. Balacharya!) and Bai Diwali v. Patel 


Bechardas?? there are observations to the effect that a.stranger can- | 


not give property to a Hindu impressing it with the character of 
ancestral estate. But assuming these observations to be well-founded, 
they do not touch the present case where instead of an allotment for 
maintenance being made to Lakshmakka she is treated by her hus- 
band’s co-parcener morë generously, and is given a half share of the 
property which her husband would have got on partition. The 
Advocate-General contended that to allow parties to create such an 
estate would enable them indirectly to contravene the provision of 
law that they cannot by grant create rights of property in favour of 
unborn or unascertained persons, and he relies on the decision in 





1. (1908) I. L. R. 35 C. 896 (P. C.) 2. (1903) L. R. 36 I, A, 138 

3. (1877) L. R. 2. I. A. 7 at p. 14. 4. (1907) I. L. R. 30 M. 356. 

5. (1907) I. L. R. 31 M. 179. 6. (1900) I. L. R. 24 M. 219. 

7. (1901) LL.R. 25 Me 149 at pp. 154 & 155. 8. (1882) L.R. 8, I. A. 227 & 228 
9, (1910) 20 M. L. J. 687. 10. (1894) I. L. R. 20 B. 450. 
11. 4Bom. L. R. 257. 12. (1902) I. L. R. 26 B. 445.- 
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Nistarint Dassi v. Nundo Lal Bose,+ that went on appeal to the 
Privy Council in Binode Behari Bose v. Nisturini Dassi?. It 
was no doubt held in that case that a gift by will to the testator’s 
reversionary heirs, whoever they might be after the death of his widow 
would be void. But it is no authority for the position that an estate 
known to and sanctioned by the Hindu Law cannot be granted in 
favour of a Hindu female simply because the. succession would pass 
on her death by law to her husband’s heirs and mot to the heirs to 
her Stridhanam property. The heirs in such a case do not take 
under the grant itself but under the rules of law determining the line 
of inheritance to a particular kind of property held by the female 
owner. It has been decided that in the case of followers of the 
Marumakathayam law, a conveyance may be made to a woman with 
the incidents of tarwad propertyso as to give a right to her unborn 
childern (See Kunhacha Umma v. Kutti Mammi Hajee,? Mooriyat 
Peetikayil.. Kunhamina v. Mooriyat Peetikayil Kunhamli,4 
Kabankandi Koma v. Sivasankarm®, The Advocate-General’s argu- 
ment is really answered by the Privy Council In Rai Bishen Chand 
v. Mussumut Asmaida Koers. There a Hindu executed a deed of 
gift of property in favour of his grandson and his brothers “ who may 
be born hereafter.” This gift was impeached as void on the ground 
that it was a gift to a class of persons some of whom were nct born 
at the time of the gift. After deciding that the gift would take 
effect in favour of the grandson actually then existing, their Lord- 
ships observe as follows »— 


“ Now, in such an arrangement it would be quite consistent with 
Hindu ideas of ancestral property to express a desire that the whole 
generation into which the property was transferred should benefit by 
it. Indeed in the case of a partition between father and sons it is 
laid down in the books that if a son born after the partition of ances- 
tral estate does not out of the residue of his father’s estate get a share 
equal to what his brothers had obtained, the other brothers must con- 
tribute to a share out of their portions. This rule is to be found in 


“the Dayabhaga Chap VII. SS. 10, 11, and 12, which is a Bengal 


authority, but it- refers to Vishnu and Yajnyavalkya authorities 
on which the Mitakshara is founded. Indeed, the principle of joint 
family is not less closely, but more closely, insisted on by the Benares 
school than by the Bengal School of law. But their Lordships are 
not now affirming the law on this point, nor are they deciding or pre- 
judicing any question which may arise between Satrujit’s heirs on 





1. (1902) I. L. R. 30 C. 369% 2 (1903) I. L. R. 33 C. 180. 
3. . (1892) I. L. R. 16 M. 201. 4. (1908) I. L. R. 32 M. 315. 
5.. -(1909) 20 M. L. J. 134. | 6. (1883) Į. L.R.6A. 560 (P. C.) 


rs 


PART VI.] THE MADRAS LAW JOURNAL REPORTS. 175 


the one hand, and his brothers, if any should be born, on the other. 
They are only showing that the notions present to the mind of the 
head of a Hindu joint family whois making a family arrangement, 
are something very different from the notions present to the mind of 
an English testator when he makes a gift to a class.” 


It has moreover been held that a Hindu female may by prescrip- 
tion acquire property impressed with the character of a widow’s 
estate if the title she asserted during the time of prescription was 
‘that of a widow holding as representative of her husband. (See 
Bapanayya v. Peddi Chalamaiya,} Sri Raja Lakshmi Devi Garu 
v. Sri Raja Suryanarayana Dhatrazu Bahadur Garu? It is 
unnecessary to consider whether a mere stranger can give property to 
a Hindu widow with the incidents of a widow’s estate descendible to 
her husband’s heirs. We think there can be no doubt that in cir- 
cumstances like the present such an estate could be created. It 
amounts practically to nothing more than an allotment to Laksh- 
makka of a large share of the family property amounting to what 
her husband would have got at a partition instead of giving her a 
smaller portion which would be sufficient for her maintenance. We 
therefore hold that plaintiff is entitled to the properties of Laksh- 
makka. 


The Lower Court has recorded no finding on the 5th issue. 
It will be requested to do so now after recgrding the evidence that 
the parties may adduce. The finding should be submitted within 
two months. Ten days will be allowed for objections. 


[In compliance with the order contained in the above judginent, 
the District Judge of Cuddapah submitted thefollowing finding. Ed.) 


“ My finding on the Sth issue, which is the only issue on which 
I have been directed to record a finding is that the plaintift is entitled 
to recover all the items claimed in Schedule A, all the items or the 
value thereof in Schedule B except 4, 5 and 17 which are said not to 
exist; and I disallow item No. 25 and allow only one buffalo as 
regards item No. 26; and all the items in Schedule C except item 
No. 1 which is reduced to Rs. 250 instead of Rs. 500 as stated by 
the Ist defendant and item No. 11 which is denied by the defendant 
to exist. 


Plaintiff has put in a petition to amend the plaint as regards the 
number of a certair? field which is wrongly put down as No. 69 


1. (1898) 9 M. L. J. 33. 2. (1897) I. L R. 20 M. 256 (P. C.) 
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which ought to be 95: The other side has contended that as the case 
is pending in the High Court I have no right to order that amend- 
ment. I accordingly leave it for the orders of the High Court.” | 
The Court delivered the following 

` Judgment :—We have now to deal’ with the question raised in 
the 5th issue “ which of the plaint . properties the plaintiff is entitled 
to recover.’ The Judge in his finding has proceeded on the 
assumption that all immoveable properties purchased by the Ist | 
defendant or by Lakshmakka out of the income of the property: that 
the latter obtained at the division between her and her husband’s 
dayadis would descend to the plaintiff as the heir of Pedda Tippayya. 


This assumption is wrong. The income of the estate held by- 


Lakshmakka was entirely at her disposal, and any property purchas- 
ed out of it would not descend to her husband’s heir unless she 
incorporated it with the property held by her as the heiress of-her , 
husband. The plaintiff did. not allege in her plaint that any such 
incorporation was made. Her case was merely that she was entitled 
to all acquisitions made by means of the income as a matter of law. 
Moreover there is nothing to show that the properties were. purchas- 
ed by Lakshmakka herself and not by the 1st defendant in whose 
name the title deeds stand. No doubt the 1st defendant admitted in 
his written statement that the purchases were made by him by means 
of the income of Pedda ‘Tippayya’s estate, but the plaintiff cannot 
ask us to draw from this fact the inference that the properties 
purchased by the Ist defendant were incorporated with Tippayya’s 
estate.” We must disallow plaintift’s claim with regard to items 3 to 
7, 10 to 12 and 17 to 20 of Schedule A. 


[Then their Lordships proceeded to deal with B and C Sched- 
ule properties. ÆEd.] ` E A l 
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‘IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL, 


[Appeal from the Supreme Court of Ceylon. | 
Present :—Lords Macnaghten, Shaw, Mersey and Robson. 


Rowland Valentine Webster ose ... Appellant. 
Vv. 
William David Bosanquet ae ... Respondent. 


Contract Act S.74—Penalty and Liquidated dama ges— Distinction—Con - 
tract—Construction—Cause of action. ’ 

Whatever be the expressions used in ‘a contract describing the amount 
fixed in it as damages to be paid on breach of a covenant or contract, the ques- 
tion must always be whether the agreement to pay the damages fixed renders 
it unconscionable and extravagant and one which no court ought to allow to be 
entorced, 

No hard and fast rule can be laid down as to what may or may not be extra- 
vagant or unconscionable to insist upon.: It .depends upon the facts and 
circumstances of each case at the time wien the stipulation was made—i.e., 
in regard to any possible amount of damages which may be conceived to have 
been within the contemplation of the parties when they made the contract. 

‘When it was impossible to foresee the extent of injury to the parties on 
breach, where loss was likely to be serious and the very uncertainty of it made 
it most reasonable for the parties to agree beforehand as to what the damages 
should be, especially having regard to the difficulties and expenses there will be 
in the proof of the amount of loss :—Held that the amount fixed as liquidated 
damages in case of breach was not a penalty. 

Plaintiff and defendant agreed that the defendant should not be at liberty 
to sell during a certain period “ the whole or any prt of the tea crops of certain 
estates ’? to any person other than the plaintiff without first offering him for 
buying the same on certain conditions and the agreement fixed £ £00 as liqui- 
dated damages to be paid by defendant to plaintiff on breach of the covenant. 

Held on a construction of the contract that " part of a crop ” meant not 
packets which might be sold over a grocer’s counter but several parcels of the 
same crops whether the sale be of the whole or part of the crop, wether in one 
lot or in many ; and that the sale of portions of the same crop as in the case 
before their Lordships could not amount to more than a single breach for which 
the penalty fixed was £500 on the whole. ; 


A. Grant, K. C., and Thompson for appellant. 

Upjohn, K. C., and Corbztt for respondent. 

Their Lordships’ judgment was delivered by Lord Mersey.— 

This is an appeal from a judgment of the Supreme Court of 
Ceylon, dated 21st December 1999, reversing a judgment of the Dis- 
trict Court of Colombo, dated the 1st March 1909. The question 
raised: by the appeal is whether a payment stipulated by deed to be 
made by the defendant to the plaintiff is to b2 regarded as a payment 
by way of liquidated damages or merely as a penalty. 
f o 18th January 1912, 
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The Court of first instance held that the stipulation’ was for a 
payment by way of liquidated damages ; the Supreme Court took a 
different view and held that the stipulation was for a penalty only.. : 


There is no dispute about the facts of the case, and they are as 
follows :— . 


In 1891 the plaintiff and the defendant entered into partner- 
ship for the purpose of exporting and selling Ceylon tea, and parti- 
cularly tea grown upon certain estates in the island belonging to. the 
defendant and known as the Palamcotta and Mariwalla estates. The 
part of the plaintiff in connection with the enterprise was to travel 
for the purpose of pushing the sale of the tea, and this he did so 
successfully that by the year 1895 he had established a valuable trade. 
In that year the partnership was dissolved, the plaintiff buying the 


- defendant’s interest in the goodwill for a sum of 3,500 J. and taking 


over the assets at a valuation. The dissolution was effected by a 
deed, dated the 14th February 1895, which contained among other 
things a provision that the defendant should for a period of ten 
years after the 30th July 1896 sell the whole or any part of the 
Mariwalla and Palamcotta Estates to the plaintiff at a valuation so 
long as the plaintiff should pay to the defendant yearly a sum of 
75 L. for the use of the names of the two estates, and should express 
his intention of purchasing the whole or any part of the said crops. 
The deed then provided as follows -— 


“And the said Bosanquet shall not be at liberty to sell during the period 
aforesaid the whole or any part of the tea crops of the Mariwalla and Palam- 
cotta Estates to any person other than the said Webster without first offering 
to the said Webster the option of buying the same, so long as Webster shall pay 
to Bosanquet the yearly payment of 751. and if the said Bosanquet shall fail, 
neglect, or refuse to sell the whole or any part of the crop of Mariwalla and 
Palamcotta Estates, as hereinbefore provided to the said Webster, he 
shall pay to Webster the sum of wut Es as ‘liquidated damages and not as 
a penalty.” . 


The plaintiff duly performed his part of this agreement, bui 
in the first half of the year 1906, the defendant, in breach 
of the agreement, sold to persons other than the plaintiff 
five different parcels of tea of the Palamcotta crop, amounting 
in the aggregate to 53,315 lbs. without offering to the plaintiff the 
option of buying the same. Ia February 1908, the plaintiff issued 
his writ in the present action, claiming the sum of 500 l., as liqui- 
dated damages in respect of the said breach. It was alleged (and 
found as a fact at the trial) that the sales had been made by the 
defendant under a mistake of fact as to the dite on which the obli- 
gation to give the option of purchase to the plaintiff terminated, but 
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the learned Judge held this to be immaterial, and. being of opinion 
that the stipulation, for the payment of the 5007. meant what it 
said, namely, that it should be by way of liquidated damages, gave 
judgment for the amount claimed. The Supreme Court over-ruled 
this decision and. sent the case back to the Court of first in- 
stance to ascertain the actual damage sustained by the plaintiff by 
reason of the breach. On the rehearing the plaintiff offerred no 
evidence as to damages, and the Court awarded the plaintiff by way 
of nominal damages the sum of 10 }., which amount the defendant 
‘had. brought into Court in satisfaction of the plaintiffs claim. The 
question is which view of the contract is right. 


. The cases in which the courts have had to consider whether a 
stipulated payment in respect of the breach of a contract should be 
regarded as liquidated damages fixing once for all the sum to be 

aid or merely as a penalty covering the damages though not assess- 
ing them, are innumerable and perhaps difficult to reconcile. But it is 
unnecessary to examine them for their effect is succintly and very 
clearly stated in the case of The Clyde Bank Engineering Company 
Limited v. Done Jose Castaneda.t From that case it appears that 
whatever be the expression used in the contract in describing the 
payment the question must always be whether the construction con- 
tended for renders the agreement unconscionable and extravagant and 
one which no court ought to allow to be enforced. After stating 
this principle Lord Halsbury proceeded as follows :— 


“Itis impossible to lay down any abstract rule as to what may or may 

not be extravagant or unconscionable to insist upon, without reference to the 

“ particular facts and circumstances which are established in the individual case.’ 
And Lord Davey, in delivering his opinion, says :— 


“You are to consider whether it is extravagant, exorbitant, or unconscion- 
able at the time when the stipulation is made—that is to say, in regard to any 
possible amount of damages which may be conceived to have been within the 
contemplation of the parties when they made the contract.’”” 


Applying the principle to be found in these judgments. to the 
facts of the present case the proper construction to be put upon the 
contract appears to their Lordships to be plain. When making the 
contract it-was impossible to foresee the extent of the injury which 
-might be sustained by the plaintiff if sales of the tea were made to 
third parties without his consent. That such sales might seriously 
affect his business was obvious, and the very uncertainty of the loss 
likely to arise made it most reasonable forthe parties to agree 
beforehand as to what the damages should be. And, furthermore, it 


1 (1904) 1905 A. C. 6, 
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is well-known that damages of this kind, though very real, may be 
difficult of proot, and that the proof may entail considerable expense. 
This consideration also afforded a reason for fixing the amount 
beforehand. It was suggested in the course of the argument that to 
treat the 500 J. as liquidated damages might involve such extragavant 
consequences as to render the agrement absurd, for the sum might 
be claimed in respect of every pound of tea sold in breach. of the 
stipulation. Their Lordships, however, are of opinion that the stipu- 
lation is not capable of such an interpretation. ‘The parties.to the 
agreement were merchants using language in the sense in which it is 
used in their trade. When they speak of a “ part of crop” they are - 
not contemplating packets which might be sold over a grocer’s coun- 
ter, but parcels such as were in fact sold in the present case. More- 
over, the breach consists of the selling to third parties. It matters 
not whether the sale is of the whole or part of a crop, nor whether 
it is made in one lot or in many. The agreement neither says nor 
means that, if successive parcels forming parts of the same crop be 
sold, a right to claim 500 J. in respect of each sale shall accrue ; all 
such parts put together cannot amount to more than the whole crop, 
and the penalty for the sale of the whole is limited to the 500 7. 


For these reasons Their Lordships are of opinion that the con- 
tract stipulates for what in words it says, namely for a payment of 
money by way of liquidated damages and not by way of penalty. 


They will therefore humbly advise His Majesty that the 
appeal should be allowed, that the judgment of the Supreme Court’ 
should be set aside, and the original judgment of the District Court 
restored. The respondent must pay all the costs in the Courts 
belcw and also the costs of this appeal, 


Solicitors :—Abbott and Hudson for appellant. 


Solicitors :—Standard and Bosanquet for respondent. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present: —Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


The Secretary of State for India in Council Appellant.* 
represented by the Collector of Anantapur f (7st Defendant.) 


v. 
Kalikhan and another “ide ... Respondents. 
(Plaintiffs.) 


C. P.C. S. 424 (XIV of 1882)—Suit for injunction—Statute—Construction 
©- —Punctuation, 


S, 424 of the old Code makes notice necessary in all suits against the Secre- 
tary of State for India in Council including suits for injunction. 


Per Sundara Aiyar J:—Quezre:—Whether the ‘English law rule that punctu- 
ation cannot be taken account of in the interpretation of statutes should be 
applied to Indian Statutes ? 


The phrase ‘' purporting to bedone” in S, 424 C. P. C. applies only to public 
officers. ` 

Second appeal from the decree of the Court of the Subordinate 
Judge of Bellary in A. S. No. 164 of 1907 presented against the 
decree of the Court of the District Munsif of Penukonda in O. S. 
No. 69 of 1906. 

The Ag. Government Pleader (L. A. Govindaraghava Aiyar) 
for appellant. 

A. Krishnasami Aiyar for respondents. 

L. A. Govindaraghava Iyer, (Ag. Government Pleader) con- 
tended that notice which is required to be given by S. 424 of 
the C. P. C. Act XIV of 1882 has not been given; and the 
suit is conséquently not maintainable. On the question of notice 
S. 80 of the new code corresponding to S. 424 is very clear. “In 
respect of any act” has reference only to the expression public 
officer. Notice is essential in all cases against the Secretary of 
State. Secretary of State v. Rajlucki Debi,) Bachu Singh v. 
Secretary of State,2 Secretary of State v. Gajanan Krishna Rao.? 
In the last mentioned case the learned Judges made an exception 
where there was fear of an imminent injury. In this case there were 
no such circumstances present to bring it under the exception; Secre- 
tary of: State v. Gajanan Krishna Rao® has been followed in 
Sakharam v. Secretury of State for India.* 


A Krishnaswami Iyer for the respondent. 


* S. A. No. 2158 of 1910. 18th July 1912. 
1. (1897) I. L. R. 25 C. 239. 2. (1902) I. L. R. 25A. 187. 
.3. (1911) I. L. R. 35 B. 262. 4. (1911) 14 Bom. L. R. 353, 
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The arguments of the appellant are based on the provision of 
the new code. The suit having been instituted when the old code was 
in force, the restrictions imposed by the new act should not be applied 
to this case. There are English cases which say that punctuation 
should not be taken as a guide in construing the acts of the legis- 
lature. “In respect of acts purported to be done by him in his official 
capacity” refers to the Secretary of State also. All acts done by public 
officers in their official capacity are imputed to the Secretary of 
State. This is the opinion of “ Maclean, C. J. in Secretary of State 
v. Rajlucki Debi}.” In all cases of injunction no notice need be given 
under S. 424. The word “or” between the “ Secretary of State for - 
India in Council” and the “ public officer” is significant. 

The section applies to those acts of the public officers for which 
both the Secretary of State for India in Council and the public 
officer concerned are liable. The expression “ such public officer” in 
the new code is more clearly in the respondent’s favour. If the legis- 
lature intended that “ in respect of acts ” were to apply only to the 
public officer it would have used of the word “ nor” instead of “or.” 
“Nor” would mean “and or.” The point decided in Bachu Singh 
v. Secretary of State? has no application to the case. 

The Court delivered the following judgments :— 

Sundara Aiyar, J.—This second appeal must be disposed of 
on the objection taken by the defendant, the Secretary of State for 
India in Council, that the suit is not maintainable as no notice of it 
was given as required by.S. 42+ of the old code corresponcing to 
S. 80 of Act V. of 1908. The plaint states that the Board of 
Revenue passed an illegal order that a certain sum of money not due 
by the plaintift to Government should be collected from him and that 
“on account of the said order the plaintiffs have lost peace of mind 
and are much troubled.” The plaintiffs ask for a decree granting an 
injunction restraining the 1st defendant, that is the Secretary of State 
for India in Council or any of his servants from collecting any 
amount from the plaintiff. The Subordinate Judge held that no 
notice was required under S. 424, C. P. C. in such a case. The view 
he took was that the section applied only to suits for damages. This 
position is in our opinion entirely untenable. S. 424 enacted “No 

it shall be instituted against the Secretary of State for India in 
Council or against a public officer in respect of an act purporting to 
be done by him .in his official capacity, until the expiration of two 
months next after notice in writing has been, in the case of the 
Secretary of State for India in Council, delivered to, or left at the 
office of, the Secretary to the Local Governnftnt or the Collector , 


1. (1897) I. L. R. 25 C. 239. 2. (1992) I. L. R. 25 A. 187.. 
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of the District.” The contention before us is that the section applies 
only when the suit is in respect of an act ‘purporting to be done’ 
and this it is said, does not include a suit for an injuaction but only 
one for damages arising from the act done. The case for the 
respondent has been argued with great fullness and ability by the 
learned Vakil who has appeared for him but he has been unable: to 
pursuade us that the view adopted in the decided cases, which is 
against him, is wrong. Two arguments have been urged on the 
meaning of the language of the section. It is contended that the 
words ‘in respect of any act purporting to be done by him’ qualify 
both ‘The Secretary of State for India in Council’ and ‘ public 
officer.’ In the Government edition of the statute there is a comma 
after the word ‘ Council.’ The object of the comma evidently was 
to show that the phrase ‘ purporting to be done” did not apply to 
‘Secretary of State for India in Council? It is argued that punc- 
tuation cannot be taken note of in construing a statute. There is no 
doubt authority in English cases for this position but no Indian case 
has been cited to us, and it may be permissible to express a doubt 
whether the considerations which induced Judges in England to lay 
down such a rule would b2 equally applicable in the construction of 
statutes in this country. The question however does not depend 
on the punctuation alone. Now the expression ‘Secretary of State 
for India in Council’ is, as urged by Mr. Krishnaswami Aiyar for his 
own purposes, merely a name under which the Government is to be 
sued and ' does not denote either individual or a corporation, See 
Kinlock v. Secretary of State for India in Council.) If that beso, 
to speak of an act being done by the‘ Secretary of State for India in 
Council’ understood in that sense seems to involve some straining of 
language although it is pointed out that in Secretary of State for India 
in Council v. Rajlucki Debi#, Maclean C. J. was of opinion that an 
act done by a public officer who is subjected to the authority of the 
Secretary of State for India in Council has no other than any official 
capacity assuming that he has any capacity at all and that the ex- 
pression is not a mere name. This makes it unlikely that any dis- 
tinction was intended to be made between the acts of Secretary of 
State for India in Council in his official capacity and other acts of 
his. On all these grounds we entertain no doubt that the phrase 
‘ purporting to be done’ was intended to apply only to public officer. 


Another argument of the respondent is that the section applies 
only to suits arising out of acts done by public officers, whether 
they be against thee Secretary of State for India in Council or 





1, (1880) 15 Ch. D.1. 2. (1897) I. L. L. 25 C. 239 at 243. 
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against a public officer; in other words, he contends that the section 
should be read thus: “ No suit shall be instituted in respect of any 
act purporting to be done by a public officer in his official capacity 
either against the Secretary of State for India in Council or against 
the public officer.” But if this were the meaning we think more 
appropriate language would be used to indicate it. The respondent’s 
construction requires in effect the omission of the comma after the 
word ‘Council’ and the insertion of one after the word ‘ Officer.’ 
Besides there is reason to believe that the object of the Statute was 
to give the Government time for reflection whenever a suit is threat- 
ened against it and this would apply whatever be the nature of 
the suit. No authority has been cited in support of this contention. 
The Secretary of State for India in Council v. Rajlucki Debi} 
Bachu Singh v. The Secretary of State for India in Cowucil,? 
Secretary of State v. Gajanan Krishna Raoë and Shakharam 
Bagavan Patil v. The Secretary of State* are all in favour of the 
construction contended for by the appellant that notice is necessary 
in all suits of whatever description ayainst the Secretary of State for 
India in Council and we agree with the opinion expressed in those 
judgments. 

It is then contended that the section should not be applicable 
to suits for injunction restraining The Secretary of State for India 
from doing a certain act. If the construction we have adopted of 
the language be correct, there is no room for excepting any class of 
suits for the operation of the section and we doubt whether it would 
be within the Province of a Court of Justice to introduce an excep- 
tion when the rule enacted by the Legislature is universal in its 
terms. The observations of Chandravarkar, J. in Secretary of State 
v. Gajanan Krishna Rao® and Shakharam Bhagwan Patil v. The 
Secretary of State* are no doubt calculated to show that the learned 
Judge was of opinion that where in consequence of an immediate in- 
jury threatened by the Secretary of State for India in Council it would 
not be humanly possible for the plaintift to give the prescribed two 
months’ notice of action, the section should not be held to apply. It 
is not necessary to say whether even this narrow exception can be 
made in accordance with the language of the section. In the present 
case it is not alleged that any very immediate injury of a serious 
character was threatened. Revenue officers of Government would 
no doubt have power to arrest the plaintiff for the debt alleged to 
be due to the Government but it is not stated that any immediate 
arrest was threatened. On the other hand the suit itself was not 

GAE A ANG yak kh 
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institute until after the expiration of more than two months from the 
date on which the cause of action is alleged to have arisen: 
There is therefore no room for any contention that it was not possible 
to give two months’ notice before the suit was launched. The result 
is that the suit must be held to be not maintainable on the ground 
that no notice was given of it as ‘required by S. 424 of the Civil 
Procedure Code. The decree of the Lower Appellate Court must be 
set aside and that of the District Munsiff restored with costs both 
here and in the Lower Appellate Court. 


Sadasiva Aiyar, J:— I do not think I could usefully add any 
observation of my own as regards the construction of S. 424 of the 
Civil Procedure Code,and I agree with what my learned brother has 
just now said and also with what Mr. Justice Chandravarakar has 
said in the case in Secretsry of State v. Gajantn Krishna Rio 
and Sakharan Bhagwan Patil v. The Secretary of State,? on this 
point. So far as the word ‘ him’ in the old S. 424 is concerned, the 
matter has been made very clear by the amended Act in which S. 80 
has substituted the words “such public officer’ for the word ‘him.’ I 
do not think the Legislature intended to make any alteration in the 
law only to approve of those cases decided under the old code which 
confine the grammatical relation of the pronoun ‘him’ to ‘ public 
officer’ and do not extend it to “ The Secretary of State in Council.” 


Then, as regards the question of hardship if a suit against the 
public officer alone for an injunction could be brought without notice 
—a position on which I reserve my opinion—the fact that the 
plaintiff is prohibited from bringing a suit against the Secretary of 
State for Indiain Council without due notice cannot cause irrepair- 
able injury to plaintift, for he could sue the public officer alone for 
his threatened act and obtain a temporary injunction and this will 
effectually prevent the threatened injury. As regards suits against the 
Secretary of State for India in Council large classes of such suits 
involve quéstions as to the legality of the acts done by subordinate 
public officers in respect of acquisitions of land under the Land 
Acquisition Act, recovery of arrears of all kinds of revenue, of preven- 
tion and removal of encroachments and of the performance of 
similar public duties and most of them do involve reliefs in the nature 
of an injunction. The Legislature must be deemed to have been 
aware of this patent consideration and if they had intended to exclude 
suits against the Secretary of State for India claiming the relief of 
injunction from the necessity of notice, they would have put in an 
exception under the section itself stating that in cases of injunction 


1. (1911) I. L, R. 35 B. 362, 2 (1911) 14 Bom, L. R. 253. 
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or in case where irrepairable injury is likely to be caused if an‘injunc- 
tion is not at once granted the notice required by the first part of 
the section was unnecessary. I do not think that it is legitimate for 
the Courts to themselves graft on such exceptions to the section. 


As regards the English case in Flower v. Local Board of Low 
Leyton? in which it was held that in a suit for an injunction against 
threatened injury, no notice need be given under the Public Health 
Act of 1875 before the suit is brought against the local authority, I 
respectfully dissent from that case and also from the obiter dicta 
of Mr. Justice Chandravarkar in the two cases in Secretary of 
State v. Gajanan Krishna Rao? and Shakharan Patil v. The 


` Secretary of State? that a similar though more restricted exception 


could be grafted on to S. 424 by the decisions of Courts. If I 


do not put it too strongly I would say that such a course would - 


be a fraud on the part of judiciary against the powers of Legis: 
lature, which powers as my lsarned brother remarked in the 
course of the arguments in the case are practically omnipotent. 
It will also lead to this anomaly that where a plaintiff pays up a 
demand due to Government loyally and out of respect to Revenue 
authority (but under protest)and then sues to recover the money 
so paid by him he ought to give two months’ notice, but if he rushes 
to Court for an injunction against the Secretary of State acting 
through the Revenue Officer who is given statutory powers to recover 
the money, h2 need not give such notice at all. I do not think that 
that could have been the intention of the legislature. I might also 
add that if we give room for even a single exception of that kind, the 
ingenuity of litigants and of their legal advisers will be found to be 
quite equal to convert.almost all suits against the Secretary of State 
into suits involving the relief for an injunction. I therefore agree 
that the Lower Court’s decree should be reversed and that the suit 
ought to be dismissed with costs. 


R (1877) 5 Ch. D. 347. . 2, (1911) I. L. R. 35 B. 362, 
3, (1911) 14 Bom. L. R. 353. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


Kumaraswami Chetty is ... Appellant. 
wen (Plaintiff) 
l v. 
Kamakshi Ammal and others... ... Respondents. 
(Defendants.) 


Limitation Act Art. 96—"' Decree obtained by fraud’’—Decree obtained by 
fraud if a nullity—Right of suit to set aside decree obtained by false testi- 
mony. 

` A decree obtained by perjured testimony: is one obtained by fraud within 
the meaning of Article 95 of the Limitation Act and a party to the decree cannot 
evade the operation of the article by professing totreat a prior decree of court 
in respect of the same relief a nullity on the ground of its having been obtained 
by fraud. Mt. J. Koonwar v. B. Rup. Narain! distinguished. 


Queere:—Whether a suit to set aside a decree obtained by perjured 
testimony will lie Venkatappa Naik v. Subba Naik? questioned. 

Second appeal from the decree of the District Court of South 
Arcot in A. S. No, 154 of 1910 preferred against the decree of the 
Court of the District Munsift of Tiruvannamalai in O. S. No. 112 of 
1909. 

| 
` K, R. Subramania Sastri for appellant. 
K. Jagannadha Aiyar for respondents. 


K. R. Subramania Sastri submitted that a decree got by fraud 
such as perjured evidence is a mere nullity, and Art. 95 applies only 
to cases where the decree stands under a necessity of being set aside. 
The decree is a mere nullity if procured by perjured ‘evidence and 
needs not to be set aside; he cited Tallaprasadh v, Sriramalu.® 
Procuring judgment by perjured evidence is fraud; Venkatappa 
Naick v. Subba Naicker?. 

K. Jaganatha Aiyer for respondent, was not called upon. 

The Court delivered the following 

Judgment :—Sundara Aiyar J.—This is a suit for redemption. 
The plaintiff had instituted a previous suit for the same relief. It was 
found in that suit that the defendants had obtained a complete title to 
the property by a sale subsequent to the mortgage sought to be redeem- 
ed in the present suit. The plaintiff alleges that the previous decree 
was obtained by fraud because the decision proceeded on perjured 





S. A. No. 2055 of 1910s 22nd July 1912, 
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testimony adduced by the defendants. The suit has, admittedly, 
been instituted more than three years after the plaintiff became aware 
of the fraud. 


The District Judge has held that this suit is governed by Article 
95 of the Limitation Act and that it must be held to be barred by 
limitation. Article 95 provides a period of three years for a suit to 
set aside a decree obtained by fraud and the starting point is the date 
from which the plaintiff has knowledge of the fraud. 


Two arguments have been urged in support of this Second 
Appeal. It is contended that the suit is substantially one for redemp- 
tion, that any decree obtained by fraud is a nullity and may there- 
fore be ignored by the plaintift and that he is not bound to get it set 
aside. The learned vakil says that in several reported cases a decree 
obtained by fraud is spoken of as a nullity. Admittedly in none of 
those cases had -the question of limitation to set aside a decree 
obtained by fraud to be decided. It is clear to our minds that, 
when there has once been an adjudication by court between parties 
disentitling a plaintiff to a certain relief, the same relief cannot be 
asked for unless the previous decree be got rid of. The decree: is 
binding on both parties so long asit stands and it is not open to 
either of the parties to ignore it. The Legislature has provided a 
specific article for getting a decree obtained by fraud set aside. For 
purposes of limitation, at any rate, Article 95 must be regarded as 
conclusive. A decree is hot a transaction between parties and it is 
unnecessary to consider the difference between transactions which 
are voidable and those that are void. There can be no doubt that a | 
decree by court is an impediment in the way of a party obtaining a 
relief inconsistent with it, and this impediment has to be got rid of 
within the period prescribed by the Legislature. The case cited by 
Mr. Subramania Sastri Mussamut Jhisoman Koonwar v. Bahoo 
Rup Narain Singh and others," isin accordance with our view. 
There it was held that in such a case the previous decree obtained 
by fraud has to set aside. There was no article in the Act of 1859 
specially applicable to such a suit and it was therefore held that the 
period of limitation applicable was six years. 


It is next argued that Article 95 is only applicable where the 
fraud by means of which the decree was obtained was a fraud upon 
the party and not upon the court and that in this case the fraud being 
the adducing of perjured testimony it was a fraud upon the court. 


We are entirely unable to apprehend this disfinction in the case of 
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decrees. Every fraud by means of which a decree is procured is a 
- fraud both upon the court and upon the party unless the decree be 
one obtained by a compromise between the parties. 


We are therefore of opinion that the decree of the District Judge 
‘was right. „We dismiss the Second Appeal with costs. 


Sadasiva Aiyar J.—I wish to add only a few sentences. While 
” third persons might be allowed to treat a decree obtained by fraud 
as a nullity, the parties themselves, if they had been properly re- 
presented in the suit and had the opportunity for conducting their 
respective cases could not treat it asa nullity. I also wish to add 
that I should not be understood as admitting that a plaintiff can 
maintain a suit to set aside a decree on the ground of fraud simply 
because the decree had been obtained on perjured testimony. I 
knew it has been so held in Venkatappa Naick w. Subba Naick! 
but I have grave doubts as to the correctness of that decision. It 
is however unnecessary to express my final opinion in this case on 
that question, especially as the said question has. not been argued 
before us. 


Sundara Aiyar J.—I may add that I agree with the observa- 
tions of my learned brother. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir. Charles Arnold Whité, KT., Chief Justice and 
` Mr. Justice Benson. 


Vaithilinga Mudali .. Appellant 1st Plaintiff, 
v. 
Murugian alias Natesa Mudali.. Respondent Defendant. 


Hindu Law—Adoption—Or phan—Invalid adoption—Effect—E stop pel— 
Essentials—Conversion of suit for ejectinent into one for partition. 
-An orphan cannot be a adopted under the Hindu Law. 


An invalid adoption does not per se destroy the adoptee’s rights in his 
‘natural family. 


No estoppel can arise in. the absence of any allegation that the conduct of 
the other party induced the person who .sets up the plea io alter his position to 
his disadvantage. 


1 A suit in ejectment cannot be converted into a suit for partition. 
Second Appeal from the decree of the District Court of Tanjore 
- in A. S. No. 565 of 1907 presented against the decree of the Court 
of the District Munsif of Tiruturaipundi in O. S. No. 75 of 1905. 
— e 


1. (1905) I. L. R. 29 M. 179. ; 
#S. A, 1216 of 1908. * 3rd May 1912. 
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S. Muthiah Mudaliar for appellant. 
T. V. Gopalsami Mudaliar for respondent. 


There were four divided brothers in a Hindu family. One was 
said to have been given in adoption long ago to another family, and 
another died in 1892. The other two brothers claimed the'whole of the 
deceased’s property on the ground that the other brother was adopted. 
The fact of the adoption as well as its validity was questioned by 
the defendants and the suit was wholly dismissed. 


S. Muthia Mudaliar for appellant (plaintiff)—In the case of an 
adoption made long ago and which is found, every presumption in 
favour of its validity must be made owing to lapse of time which 
would have effaced all available evidence. Ra jendranathv. Jogendra- 
nath.. There is the long acquiescence of the members of both the 
families. If the adoption is invalid then the plaintiff is entitled to 
at least two-thirds and the District Judge is not entitled to dismiss 
the suit. Ahmad Wali Khan v. Shamshul Jahan? Or. VI 
Rule 17 and 18, C. P. C. ` 


Authority given by parents to others to give their boy in adop- 
tion to a third person can be exercised by them after the parents’ 
death, Balnanta Rao v. Chindaman,3 Venkata v. Subhadra.* 
Vijiarangam v. Lakshman.” i 


T. V. Gopalaswami Mudaliar. Rajendranath v. Jogendra- 
nath 2 is-a case where genuineness of an old document was 
in question and not the validity of an adoption made long ago. 
The distinction between the cases quoted and the present case is 
that in them the question was one of estoppel between the natural 
and adoptive family. Here the dispute is between the members of 
the natural family. The adopted son cannot be compelled to go to 


_ the adoptive family simply because it was thought by his natural 


brothers that he was adopted. Adoption of an orphan is invalid 
Subbalu v. Ammakuttt.6 At least one of the parents should be alive 
Balvanta Row Bhaskar v. Beerja Bai” Bashetiappa v. Siva- 
lingappa,® Tirbhuvan Bahadur Singh v. Rajah Ramesvar Bajsh 
Singh.® The case of Haimanchull Singh v. Gunshan Singh 10 
shows that long enjoyment under an invalid in adoption will not 





(1871) 14 M. I. A. 67. 2. (1906) I. L. R. 21 A, 482 P. C. 

(1870) 7 Bom. H. C. R. Ap 33, 35 4, (1883) I. L. R. 7 M. 548. 

(1871) 8 Bom. H. C. R. O. C. J. 244. 1. (1871) 14 M. I, A. 66, 72. 

(1864) 2 M. H. C. R. 129. 7. (1869) 6 Bow H. C. R. O. C, J. 83 85 

(1873) 10 Bom, H. C. R. 268. 9. (1906) 16 M. L. J. 440, 443. . 
i 10. (1834) 5 w. R. 69 (P. C.) 
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avail him anything as regards adoption. The suitis for the whole; 
it cannot be amended into one for partition, as there will be equities 
that could be pleaded in the latter kind of suit for ejectment cannot 
-be converted into one for redemption—Haimim Chull v. Kumer 
Gunshen* proper suit can be brought by the plaintiff as he is not yet 
learned Ananda Rao v. Ganesh 4 only raises a presumption when 
facts are not known. But here it is known that the Parents died 
already. S. Muthia Mudaliar replied. 


The Court delivered the following 


Judgment :—The facts out of which this Second Appeal arises 
may be stated as follows :— 


There were four divided brothers in a Hindu family. The 
plaintiffs are two of these. Another was Akshayalinga, who was 
apparently adopted by one Subba Mudaliar in 1873. But in the 
course of the suit it was found that the adoption was invalid 
because both the father and mother of Akshayalinga were dead at 
the time of his apparent adoption. The fourth brother was Viswa- 
linga, who died in 1892. The dispute is in regard to his property. 
The Plaintiffs claimed it as his reversionery heirs, and their. suit was 
to recover it from the defendant, who is the son of Akshayalinga, 
and who is said to have trespassed upon it in 1910. The defendant 
originally claimed the property as the self-acquisition of Akshayalinga 
purchased benami in the name of Viswalitiga, but both the Courts 
below found against that plea. In the alternative defendant resisted 
the plaintifi’s suit on the ground that, as the adoption of Akshayalinga 
was invalid, he (defendant) had not lost his rights in his natural family, 
and was therefore entitled to one-third of the property, and plaintiff 
could not recover even the remaining two-thirds in this suit as it is 
framed as a suit in ejectment against a trespasser, and cannot be 
converted intoa suit for, partition. The District Judge accepted 
this alternative defence and dismissed the plaintiff's suit. 


The plaintiff's appeal. They contend that the E of 
Akshayalinga having been made so long ago as 1873, and having 
been treated as a valid adoption by Akshayalinga himself (Exhibit 
J in 1878) and by Subba Mudaliar (see his will, Exhibit II in 1878) 
and generally by the family, the defendant cannot now deny the 
validity of the adoption. It is not, however, shown how any estop- 
pel arises against the defendant’s plea. The four brothers were 
divided before Akshayalinga’s apparent adoption, and it is not shown 
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that in consequence of the adoption, the plaintiff's position has been: 
in any way changed to their disadvantage, so as to render it inequit- 
able that the defendant should be restored to his place in his natural 
family. This appears to be the test which should be applied in accor- 
dance with the principle underlying the decisions in ,Gopalayyan v. 
Raghupathi Ayyan' and Parvatiba yamma v. Ramakrishna Rau?.. 
It is hardly necessary to quote authority for the proposition that an 
invalid adoption doss not per se destroy the adoptee’s rights in his 
natural family. Bawani Sankara Pandit v. Ambabay Ammai? 
approved in*Lakshmiappa v. Ramaka and others.* 


But it is contended fot the plaintiffs that the apparent adoption 
having taken place so long ago as 1873 and having been acquiesced 
in by all concerned for so long, it ought to be now presumed 
by the court that the adoption was made in pursuance. of 
an authority given by some person competent to give away 
the son in adoption. No doubt the presumption was raised in the 
case of Anandrav Sivaji Etal v. Ganesh E. Bokil® bat no autho- 
rity for the decision is quoted, and that case was essentially different 
from the present case, for there the adoptee desired to maintain the 
adoption, whereas in the present case, the adoptee’s son disclaims 
it, the adoptee being dead. No doubt if there was evidence that 
Akshayalinga’s father gave him to Subba Mudali and the latter accept- 
ed him with a view to adoption, the adoption though made years 
afterwards, and after the death of the father, would be valid because 
there was the essential giving and taking of the child with a view to 
adoption. Venkata v. Subhadra®. But there is no such evidence in 
the present case, nor are there any other circumstances by which the 
suggested presumption could be supported. There is abundant 
authority that no one but the parents of a child can give him away 
in adoption and therefore that an orphan (as Akshayalinga was at 
the time of adoption) cannot be given away in adoption either by 
himself or by any one else. “Subbaluvammal v. Ammakukutti 
Ammal”? Balavantreev Bhaskar v. Bava Bai and Chintawan 
Maddan® Bashetiappa Bin Basalingappi v. Shivlingappa Bin 
Ballappa.® 

We, therefore, hold that the adoption of Akhaya was 
invalid, and that the defendant has not lost his rights in his natural 
family. 





C. R. 250. 2. (1895) I. L. R. 18 M. 145. 
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We think.that the District Judge is right in holding that the 
present suit, which is one in ejectment, cannot be ‘properly converted 
into a suit for partition so as to give plaintifs adecree for two- 
thirds of the plaint property. There may well be other property 
which would have to be brought into hotchpot if the plaintifts should 
sue for partition: 

Their right to obtain partition in a suit properly aura for 
the purpose is apparently not yet barred, and they must b2 left to 
that remedy. l 

We dismiss the second appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
-Aiyar. 


Chintala Raghava Reddy and another we, Appellant* 
(Plaintiff. 
v. 
Chintala Krishna Reddy sah aig ww. Respondent 
(Defendant.) 


Provincial S. C. Act Art. 31—Second appeal—Suit of Small Cause nature 
—Question of title involved. 


A suit for damages for trespass is a suit cognizable by a Court of Small 
Causes even though a question of title is involved therein; and no second 
appeal lies if the value of the suit is less than Rs. 500. 


Sitab Rai v. Dubal Nagesia,! dissented frome 

Second Appeal from the decree of the District Court of Cuddap- 
pah in. A. S. No. 114 of 1909 preferred against the decree of the 
Court of the District Munsif of Madanappalli in C. S. No. 169 
of 1908. 

T. V. Muthukrishna Aiyar for appellants. 

S. Srinivasa Aiyar for T. V. Mabilamani Pillai for respon- 
dent. 

T. V. Muthukrishna Aiyar cited Sitab Rai v. Dubal Nagesial 
and submited that the cutting of trees having been in assertion of a 
title to immoveable property, a second appeal lies, 

The Court delivered the following :— 


Judgment.—-The plaintiffs sued to recover damages from the 
defendant on the ground that he removed the wood of certain trees 
on the bund of a bank. The plaintiff’s claim is that they are entitled 
to the trees as Desabandam Inamdar. The defendant who is a ryot 
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claims that the plaintiffs are not exclusively entitled. The prayer 
in the plaint is that the defendant should pay Rs. 250 damages being 
the value of the trees. The value of the suit in the Munsiff’s Court 
is less than Rs. 500. It is objected by the respondent that no second 
appeal lies. The contention seems to us to be obviously right. 
Mr. Muthukrishna Aiyar for the appellant relies on Sitab Rai v. 
Dubal Nagesia! decided by Holmwood and Sharfuddin JJ. 
The judgment in that case is based on the ground that in 
the written statement the defendant claimed title to the tees cut 
by them and the question raised on appeal was also one that related 
to title. This is not a sufficient ground for holding that a suit which 
is of the nature of damages for trespass is not cognizable by the Small 
Cause Court. Questions of title are frequently raised in Small Cause 
suits and a discretion is given to the Small Cause Court by S. 23 of 
the Provincial Small Cause Courts Act to return the plaint for pre- 
sentation to the Court having power to decide the question of title 
finally. That section clearly shews that if a question of title is involved 
that is not a ground for holding that the suit is not of a Small Cause 
nature but for directing it to be tried as a regular suit where in the 
interest of the parties it is desirable that sucha course should be 
adopted. It is admitted by Mr. Muthurkrishna Aiyar that the 
decisions of this court have consistently held, that a suit for damages 
for trespass is a suit cognizable by a Small Caùse court. We, there- 
fore, uphold the preliminary objection and dismiss the Second 
Appeal with costs. . ; 


We are asked to convert the Second Appeal into a Civil Révision 
Petition but in the circumstances we are not inclined to do so. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[On Appeal from the Supreme Court of the Colony of Sierra Leone.] 
Present :—Lords Macnaghten, Mersey and Robson. l 
In the matter of Moses Amado Taylor. 


Pleader—Professional misconduct—Contem pt. of Court—Alteration of sub- 
poena. 

Where a plaintiff who has been refused a warrant for the detention of the 
defendant by a Civil Court straightway starts a criminal process on the same 
subject matter and by means of allegations to which the Civil Court attached no 
credit, obtains his warrant from the criminalcourt, almost asa matter of course, 
he undoubtedly runs several risks of a serious character. He is not however, 
restricted by law to a single form of remedy. He may pursue all the legal 


*26th January 1912. 
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remedies appropriate to his grievance, and his conduct does not necessarily 
involve any punishable contempt of the civi? court, whatever may be its other 
consequences. Where a practitioner substitutes for the names in two subpoenas 
two other names he cannot be in the absence of evidence to defraud or other 
sinister motive convicted of forgery. At the most he siould be taken to have 
committed an irregularity for which some pecuniary penalty on his part was an 
adequate punishment. A court cannot punish a man for alleged professional 
misconduct geverally without specifying the charges and hearing him on those 


matters, 

Appeal by special leave from three orders of the Supreme Court 
of the Colony of Sierra Leone, dated respectively the third day of 
September 1908, and the 7th and 10th days of May 1909. 


Sir Robert Finlay K.C., Daniel Warde, and J. M. Parikh, 
for the appellant. 


The Attorney-General (Sir Rufus Issacs, K.C.) and S.I. T 


Rowtlatt, for the Judges of the Supreme Court and the Attorney- 
General of Sierra Leone. 


Judgment.—Lord Robson:—The appellant Moses Amado 
Taylor is a native of Freetown, in the Colony of Sierra Leone, and 
a Barrister of the Honorable Society of Gray’s Inn, where he was 
called to the Bar in.June 1907. He was afterwards enrolled asa 
Barrister and Solicitor of the Supreme Court of the said Colony, and 
he now appeals from three orders of the Court. 


By the first of those orders, dated the 3rd September 1908, he 
was fined 1002. and costs for an alleged contempt of Court; by the 
second, dated the 7th May 1909, he was fined 201. in respect of an 
alleged forgery in the case of Rex v. Ganson and by the 3rd, dated 
the 10th May 1909, his name was removed from the Roll of Barris- 
ters and Solicitors of the said Supreme Court. 


On the 6th May 1908 the appellant, acting professionally for 
one Michael Huggins, commenced an action in the Circuit Court of 
the Protectorate wherein the plaintiff Huggins, who was a native 
Railway Pointsman in the service of the Sierra Leone Government, 
sued one George Wright, who was foreman platelayer in the same 
employ, for damages for an alleged assault by shooting on the 
30th January 1908 af Kangahum, in the Protectorate. When the 
action was begun Huggins had been dismissed from his employ- 
ment, and on the 20th June the appellant wrote to Wright saying 
that if his client had not been peremptorily dismissed from work he 
would have advised him to drop the matter, and offering at the 
same time to settle i,if Wright would agree to pay his client’s wages 
for the six months’ employment he had lost amounting to about 
107. and costs. He further stated that if these terms were refused 
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he would apply for the Governor’s fiat to have the action tried in 
Freetown before he (Wright) left the Colony. f 


No notice was taken of this letter. 


On the 22nd August 1908 the appellant applied to the Acting ' 
Chief Justice, under Section 2 of the Debtor's Ordinance, 1883, for 
a warrant for the arrest of Wright on the ground, which was trus, 
that hə was about to leave the Settlement. The appellant at the 
same time stated that if Wright would settle on the terms before 
suggested, his client would be satisfied. The Acting Chief Justice 
refused this application because, as he states in his j udgment deliver- 


ed on the 3rd September 1908, he “saw that all he (appellant) wanted 
“was to get Some money out of Wright and to use the warrant as a lever,” 


On the 24th August 1908 an application was made on the 
information of Huggins to one of the Police Magistrates, Mr. Ver- 
gette, at Freetown, for a warrant for the arrest of Wright upon a 
criminal charge of assault, with intent to murder, on the 30th Janu- 
ary 1908, and a warrant was issued accordingly. As the Magistrate 
who granted it had no jurisdiction over matters arising in the Protec- 
torate, except under the authority of the fiat of the Governor, which 
was wanting in this case, this warrant wasin excess of his jurisdic- 
tion. Afterwards, in the proceedings for the contempt, the Magis- 
rate stated that 


. 
“ In granting the warrant, I was misled by the information, which did not ga 
“to show that the offence was committed in the Protectorate ; it was brought to 
“me while I was on the Bench.” 


The information was silent as to the place where the alleged 
assault was committed, but if so happens, however, that the warrant 
itself explicitly states that the offence took place at Kangahum in 
the Protectorate, a circumstance which must have been communi- 
cated by the appellant or Huggins. There does not appear, there- 
fore, to have been any concealment or deception the part of the appli- 
cant, though there may have been inadvertence on the part of the 
Magistrate. The warrant was duly executed, and on the 25th August 
1908 Wright was brought before the Magistrate. The appellant 
appzared for Huggins, the prosecutor, and at once asked the court 
to remand Wright so that he (the appellant) might apply to His 
Excellency the Governor to obtaina fiat to give the Magistrate 
jurisdiction. The Magistrate had, under the circumstances, no 
jurisdiction at all, and very properly refused that application, where- 


upon Wright was discharged. 


or™ 
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On the 27th August 1908 a su.nmons was issued by the Acting 
Chief Justice and served on the appellant, calling on him to appear 
and show cause why an attachment should not issue against him 
for contempt of the Circuit Court of the Protectorate in causing 
Wright to be illegally arrested in gross contempt and defiance of the 


` refusal of thte Judge of the said court on the 22nd August 1908, to 


issue a warrant for the “ arrest” of Wright. 


The summons was heard on the 29th and 31st August 1908 by 
the Acting Chief Justice, who called and examined Wright, and the 
Magistrate, Mr. Vergette. The sole question then to be determined 
was whether or not the prosecution and arrest of Wright was a 
contempt. of Court. The Acting Chief Justice came to the conclu- 
sion that it was. He was of opinion that the appellant and 
Huggins resorted to the criminal proceedings and procured the 
illegal arrest as a mere lever to get the money they were demanding 
from Wright. 

‘The whole proceeding” said the learned judge “ was simply an abuse 
‘of a process of justice. Iam satisfied that the contemnors, in initiating their cri- 
‘minal proceedings, were influenced by the intention of defying me for having 
“refused them the civil warrant of arrest they applied for and Taylor in parti- 


“cular had this object in view, for when I refused him the warrant, he became 
‘impudent and threatened to complain to the Secretary of State. 


‘Even if the warrant had been valid, a contempt would have been com- 
“mitted, and the illegality of the warrant only intensifies the contempt.” 

It was the recourse which this Solicitor had, on behalf of his 
client, to another tribunal and a different “process, in order to get 
what the learned Judge had decided he was not entitled to have, 
which constituted, in the learned Judge’s view, the essence of the 
contempt. 


It is true that the learned Judge found as a fact that appellant 
was not acting in good faith, but the sense in which that charge is 
put forward needs some explanation. It is not suggested, or certain- 
ly there is no evidence to support such a suggestion, that Huggins 
did not believe in the justice of his claim and did not so instruct his 
lawyer. It was, indeed, pointed out by the learned Judges that the 
alleged assault was seven months’ old, and that if the contemnors 
had been acting in the interests of justice they would have taken 
their proceedings earlier, but mere delay in such circumstances can 
scarcely be advanced as a proof that the proceedings were fraudulent. 
It may be that the alleged contemnors have made themselves liable 
to proceedings at the instance of Wright, that is a question on which 
their Lordships exptess no opinion whatever and have no adequate 
means of forming one. It may be that the conduct of the appellant 
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may turn out to be open to strong animadversion from other points 
of view than that of contempt of court, but for the purposes of the 
present proceeding it has not been proved, and cannot be assumed, 
that the proceedings before the Magistrate were tainted by any 
fraud on the part of the appellant. The question is therefore 
narrowed down to the bare ground stated in the simmons, namély 
whether under the circumstances procurement of the warrant. and the 
arrest consequent thereon- constituted in law a contempt of the 
Supreme Court. Their Lordships think they did not. Where a 
plaintiff who has been refused a warrant for the detention of the 
defendant by a Civil Court straightway starts a criminal process on 
the same subject matter, and by means of allegations to which the 
Civil Court attached no credit, obtains his warrant from a different 
Court, almost as a matter of course, he undoubtedly runs several 
risks of a serious character. He is not, however, restricted by law 
to a single form remedy. He may pursue all the regal remedies 
appropriate to his grievance, and his conduct does not necessarily 
involve any punishable contempt of the Civil Court, whatever may 
be its other consequences. 


The next order complained of, that of the 7th May. 1909, 
arose out of the case of Rex v. Ganson and others in the Supreme 
Court, in which the Appellant was retained to defend three of the 
accused. He was desirous of securing the attendance of two wit- 
nesses, Ashley and Gittens, who were prison warders and applied to 
Master of Supreme Court’ for subpcenas for them. The subpoenas 
were accordingly issued on the deposit by the appellant of the con- 
duct money, or allowance usual for witnesses of that class, (there, 
being no fees payable), and were duly served by the bailiff. It 
turned out that the witnesses named said they know nothing about 
the case, so the appellant asked them to return the subpcenas to him 
which they did. He then struck out the name Ashley and Gittens, 
and substituted’ for them. the names of two labourers, Lamina and 
Sorie.! The subpcenas, so altered, were served by the appellant on 
Lamina and Sorie, and one of them Lamina was called and gave 
evidence. On these facts being disclosed at the trial the learned 
Chief Justice ordered Lamina’s subpcena to be impounded. 


Proceedings were subsequently taken against the appellant in 
the Police Court at Freetown on the charge that he had forged the 
subpoenas delivered to Lamina and Sorie. 


The facts above stated, which were never in dispute, and which 
constituted the whole case against the appellant on this head, were 
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then duly proved, with one additional circumstance worthy of note. 
It appeared on cross-examination of the Deputy Master and 
Registrar of the Supreme Court, who is also Under Sheriff, that the 
appellant called on him on 27th February 1909 for a subpoena for, 
one Anderson. At that time the other subpcenas including those 
for Ashley and Gittens, had been issued, and the Deputy Master 
admitted that the appellant told him that he wanted some other 
witnesses substituted. He clearly referred to a proposed substitution 
of name in the existing subpcenas. The Deputy Master never told 
him that new subpcenas would have to be taken out. He made no 
protest or objection. It did not seem to strike him as being in any 
way a serious matter, though, possibly enough, if any one had 
paused to think about it, it would have been recognised as an 
irregularity. 


The appellant was committed for trial, and on the Ist May 
1909 the Attorney-General preferred an information against the 
appellant charging him with (1) altering two copies of a subpoena 
with intent to defraud, (2) serving the copies, so altered, with intent 
to defraud and (3) uttering forged subpoenas, with intent to defraud 
knowing that they were forged. 


The case came on for trial before the Chief Justice on the 3rd 
and 7th May 1909. Some of appellant’s colleagues at the Bar 
made a representation to His Honour, pointing out that the effect 
of his pleading to the information would bêa conviction for an in- 
dictable offence, the consequence of which would be the removal of 
his name from the Roll of the Inns of Court in London. His 
Honor, therefore on the application of the appellant’s counsel consent- 
ed that a pléa should not be taken, the prisoner admitting his guilt 
and submitting to a fine of 207. which was paid. 


Their Lordships are of opinon that the facts alleged against the 
appellant did not suffice to. establish the very serious offence with 
which he was charged. The evidence does not show or suggest an 
intent to defraud on the part.of the appellant, and indeed there 
seems to have been no motive so far as he was concerned which would 
give rise to'any such intent. At the most he committed an irregu- 
larity for which some pecuniary penalty on his part was an adequate 
punishnent. 


A fresh proceeding was then immediately instituted against 
the appellant to have him struck off the Roll of Barristers and 
Solicitors of the Supreme Court of the Colony, and on the 10th May 
1909 the Chief Justice made an order to that effect. This is the third 
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order complained of. It is founded entirely on the two alleged offences 
already dealt with, and. must stand or fall with them. It is true 
that the Chief Justice in giving his reasons for this order refers to the 
appellant’s “conduct in other professional matters” as rendering him 
unfit to be on the Rolls of the Court, but no such matters are specified 
for the information of Their Lordships, nor has the appellant been 
heard on them. Their Lordships will, therefore, humbly advise His 
Majesty that this appeal should be allowed ; that the order of the 3rd 
September 1908, should be discharged, and the sum of 1001. and the 
costs paid thereunder by the appellant be returned to him ; that the 
order of the 7th May 1909 be discharged, except in so far as the same 


accepts the offer of the appellant to pay the sum of 201.; and that 


the order of the 10th May 1909 be discharged, and the’ name, of the 
appellant restored to the Roll of Supreme Court of Colony of Sierra 
Leone. l 

No order is made as to the costs of this appeal. 

Solicitor for the appellant Thomas. D. K. Metcalfe. 

Solicitors for the Judges of the Supreme Court and the 


Attorney-General of Sierra Leone, Burton, Ommanney and 
Rendall. ‘s 


\ 


IN THE JUDICIAL COMMITTEE OF.THE PRIVY 
COUNCIL. 


[On Appeal from the High Court at Allahab adi. 


Present :—Lord Shaw, Lord Robson, Sir John Edge and 
Mr. Ameer Ali. , 


D. Rani Dharam Kunwar sii .. Appellant. 
v. l 
Balwant Singh so ma ... Respondeut, 


Hindu Law—Authority to adopt—Construction—Successive adoptions— 
Estoppel of widow. . 


Where a widow has asserted in the most solemn manner under her hand 
and seal her authority from the husband to make an adoption, she cannot be 
allowed to change her story when grave injustice will ensue to those who have 
acted in reliance upon her deliberate and repeated representations. 


` Held also on the question of the extent of authority in the case that the 
authority was in favour of the general authority to make success‘ve adoptions 
on the death of the preceding adopted son. 


Held also that the estoppel of the widow would only be personal to her and 
not bind others, 


re 





23rd April 1912, 


ma 
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Sir R. Finlay, K. C., and Mr, Ross for appellant. 


Mr. L. Degruyther, K. C, and Mr. Bhugwadin Dube for 
respondent, 


Their Lordships’ judgment was delivered by Lord Robson :— 


The appellant is the widow of one Raja Raghubir Singh, and 
she sued the defendant in the Court of the Subordinate Judge of 
Saharanpur to obtain a declaration that she had not adopted him as 
a son to her deceased husband, and that if, in fact, any ceremony 
of adoption had been performed, it was invalid, owing to the absence 
of authority on her part from her husband to make such adoption. 
She further prayed that a document purporting to be a deed of 
adoption dated the 13th January 1899, should be declared void 
as being executed by her without such authority as aforesaid. 


The Subordinate Judge dismissed the suit with costs and the 
High Court of Allahabad confirmed his decree. 


Raja Raghubir Singh was the owner of the extensive Lordhaura 
Estate or Raj in the District of Saharanpur, in the United Provinces 
He died on the 23rd April 1868, at the age of 20 years, leaving the 
appellant,the Rani his widow and sole heir. She was then only 14 years 
old and enciente. Raghubir Singh was a religious man and was 
‘desirous of leaving behind him a son who should perform his shradh 
ceremonies and transmit to future generatigqns the name and prestige 
of the Raj. When during his last illness, he became hopeless of 
recovery, recognising the possibility, that the child about to be born 
to his wife might be a girl or might not survive, he gave formal and 
emphatic directions to his wife in regard to the adoption of a son. 
The Rani herself-has pledged her word as to the nature and scope of 
those directions on more than one public and important occasion. 
She did so particularly in the deed of the 13th January 1899 and in 
her defence to the action of one Baldeo.Singh, which will be hereafter 
referred to. In the deed which she undoubtedly executed with full 
appreciation of its contents, she says :— 


“He made this will to me by way of precaution. If, God 
forbid, you give birth to a daughter, or if a son be born but die after 
his birth, I strictly order you to adopt some son to me so that he 
might perform my shradh ceremony and yours, and perpetuate my 
name, and after your death become the absolute owner and possessor 
of the whole of my estate. If (God forbid) the son who might be 
adopted under this attthority should die in your life-time you will 
have power to adopt another boy.” 
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In her defence to Baldeo Singh’s action she informed the Court 
that she had full oral authority from her husband, and that a had 
not limited her to one, two, three or four sons. 


The Rani gave birth to a son on the 16th December 1868. He 
died on the 31st August 1870 leaving the Rani owner „of the “Raj. 
In 1877 she adopted a boy named Tohfa Singh, declaring by deed 
that she did so in accordance with the will of her husband Tohfa 
Singh died two years after and the Rani thereupon, in 1883 adopted 
a boy named Rani Sarup, still purporting to act in accordance-with 
her husband’s will. Rani Sarup died in 1885 and in 1893 the Rani 
made arrangements with a view to adopting a third boy. She 
executed an agreement in 1893 with one Lada Singh whereby he 
agreed to give his son “to comply with the will of her husband,” 
but before the adoption was formally carried out this boy unfortu- 
nately died in 1896. 


These successive deaths seriously impressed the mind of the Rani 
and she consulted her priests as to how the evil spirits might best be 
propitated and appeased. Acting on priestly advice she went on 
pilgrimages to Gaya and other places, and after making religious 
sacrifices she proceeded to arrange for another adoption. 


On the 2nd June 1898 she entered into a written agreement 
with Ram Nivaz, the father of the respondent, whereby he made 
over her to her his two sons Balwant Singh (respondent) aged 14 
years, and Tungal Singheaged 12 years :— 


“Jn order that she may adopt any one of. them she pleases 
having regard to their capability and her choice. Now the sons of 
me, the executant, shall live under the protection and custody of 
the said Rani Sahiba, subject to the fulfilment of the further con- 
ditions necessary for the validity of the adoption, the enforcement of 
which depends upon the particular time which may be considered 
suitable according to the rules of astrology: I shall have no claim 
as to their protection and guardianship.” 

The Rani ultimately selected the respondent, Balwant Singh, 
and preparations were made for his adoption on an imposing scale. 
The 13th January 1899 was appointed for the ceremony, and on 
that day a great entertainment was given by the Rani. The 
European and Indian officials of the district, together with hundreds 
of friends, relations, and caste-fellows, were present at the invitation 
of the Rani, and was hospitably ‘regaled by her. The religious 
ceremonies proper to an adoption were all carried out and the newly 
adopted son was conducted to the gaddi, or throne, where he was 
formally installed. 
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The Rani next proceeded to bring about the marriage of the 
respondent and that ceremony was celebrated at her expense and 
ina manner befitting his new rank; in fact the respondent was 
thenceforth treated asa member of the Rani’s family and cut off 
altogether from the family of his natural father. 


“In the olien year Baldo Singh, claining as reversionary 
heir, instituted a suit against the Rani and the respondent, in which 
he sought to have it declared that he was entitled to the property on 
the death of the Rani and" that the adoption of Balwant Singh was 
invalid. The Rani defended that suit, and, acting upon her 
instructions, her pleader made the statement as to Hee authority 
beforementioned, and she herself executed and filed a written 
statement alleging that she had in fact adopted the respondent and 
that the adoption was valid in every réspect. Baldeo Singh failed 
in that suit on the ground that he was not a reversioner and had no 
locus standi to impeach the adoption in question, but the allegations 
of fact by the Rani in regard to the adoption are now very properly 
pressed against her. 


The adopted son and the Rani have since quarrelled, and hence 


this action. She seeks to get rid of the adoption altogether. 


At one time she stated that the seal affixed to the deed of 
adoption was not her seal, but she did not attempt to support this 
allegation by production of the seal regularly used by her, saying 
that she had mislaid it somewhere. However, documents admittedly 
‘executed by her and having seal impressions identical with that in 
dispute were produced aad genuineness of the seal on the deed of 
adoption was placed beyond doubt. 


The learned Subordinate Judge stated the issues on questions 
„arising in the case as follows :— 


“1, Whether the plaintiff had knowledge of the contents of the 
deed of adoption when she executed it and got it registered, or 
whether: she had no knowledge of them ? 


“2, Was or was not the defendant adopted by the plaintiff ? 


“3, Had or had not the plaintift any authority from her 
husband to adopt the defendant ? 

“4, “If the first and second issues be decided against the plain- 
tift, how will it aftect the claim ?” 


With regard to the first of these questions, the Rani pleaded 
that she was a purdanashin lady, and had never understood the 
contents of the document or had even known what it was; but the 
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learned Subordinate Judge formed the opinion that the long exami- 
nations to which she had, on different occasions, been subjected, and 
the extreme shrewdness which she displayed in dealing with the 
questions, showed that she was an acute and intelligent lady, and 
that her only difficulties arose from the impossibility of making her 
statements fit in with undoubted facts. The deed was executed by her 
under circumstances of the greatest publicity, and with the assistance 
of competent and independant advice from many quarters. It was 
attested by no less than 28 witnesses. It*was subsequently registered 
(on her own admission of execution) and was frequently and openly 
referred to by the Ranias a deed of adoption. The trial Judge 
therefore found that she executed the deed with full knowledge and 
understanding of its contents, and the High Court agreed with him. 


The Rani next denies that the adoption was in fact carried out. 
The great entertainment of the 13th January 1899 was, according 
to her, only an intimation to the public that she meant at some 
future time to carry the adoption into effect. On this point, except 
for the allegations of the Rani herself, the only evidence worth 
considering was practically all one way, and as to the Rani’s testi- 
mony, the learned Judge says, in plain terms, that she had made — 
so many untrue statements that it was impossible to believe her, 
while the evidence produced on her behalf was utterly unreliable and 
untrue. The High Court agree with this finding, as to the justice of 
which there can be no doubt. 


The third question, viz., as to whether the Rani had authority 
from her husband to adopt the defendant, gives rise to the point 
which has been argued before their Lordships. The)Rani contends 
that the authority conferred upon her by her husband did not extend, 
according to its strict wording, beyond the adoption of a second boy, 
in case the first adopted son should die and that such authority was 
therefore exhausted by the adoption of Rani Sarup. Their Lord- 
ships are of opinion that this was not the true effect of the authority 
in fact, conferred upon the Rani. She may not have remembered 
with precision the words used by her husband on his death-bed 
but whatever the exact words may have been, undoubtedly the effect 
they then produced on her mind, and‘on the minds of those about 
her, was that which she set forth in her statement in Baldeo Singh’s 
action, viz., “that her husband had not limited the authority to 
make such adoption to one, two, three or four sons.” 


That is the meaning on which she has consistently acted on until 
ber quarrel with the respondent, and the words ascribed to her 
husband, according to her recollection in the deed of adoption, have 
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always, until this litigation, been regarded by her, and her advisers, 
as intended to express a general authority. What the de- 
ceased Raja intended was that, if necessary, “ some boy ” 
should be adopted to him “so that he might perform my shradh 
ceremony, and yours, and perpetuate my name, and after your 
death beconie the absolute owner and possessor of the whole 
of my estate,” but in expressing this intention he saw that it might 
defeated by death if construed in a restrictive sense as meaning some 
“ one” boy, so he went on to deal with that contingency by directing, 
in substance, that effect was, in any event, to be given to the general 
intention, and if one boy died another boy was to be adopted. The 
trial Judge did not expressly decide this question of fact. He found, 
as did the High Court, that in the circumstances of this case, the 
Rani was estopped from alleging want of authority. 


Their Lordships, in reviewing the facts of the case, are of opinion 
that the question may well be decided as one of fact on the Rani’s 
own statements: without recourse to the doctrine of estoppel. In 
their view she was speaking the truth in Baldeo Singh’s action 
where she was pleading as to her authority. Their Lordships, 
however, do not differ from the courts below in the view they have 
taken as to the applicability of the doctrine of estoppel in this case. 
Of course, the estoppel pleaded against the Rani must be taken as 
purely personal. It does not bind any one who claims by an indepen- 
dent title, but, in view of the decision now given, that the respon- 
dent was, in fact, duly adopted, further litigation on the point may 
be taken as happily out of the question. So far as the Rani herself 
is concerned it would indeed be difficult to have a stronger case 
of estoppel. She has asserted her authority in the most solemn 
manner under her hand and seal, and her conduct both before and 
after that assertion has been of a like unequivocal character. She 
could not now be allowed to change her story without grave injustice 
ensuing to those who have acted in reliance upon her deliberate and 
repeated representations. The respondent is now severed from his 
natural family; he has undergone a change of social status which may 
or may not be beneficial to him, but which has certainly so altered 
his mode of life as to make a relapse into his former condition a 
grievous hardship upon him. He and his friends have been driven 
to expenses in the maintenance of the privileges with which the Rani 
purported to endow him. He married on the faith of his adoptive 
mother’s word, and ‘no doubt has creditors who have sold him goods 
or lent him money in like reliance on her good faith, 
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Under ‘these circumstances the Rani’s argument that the 
doctrine of estoppel does not apply because the defendent could show 
no loss or detriment is without any substance whatever and she must 
be held to her word and to the results of her conduct. 


Their Lordships will therefore humbly advise His Majesty that 
this appeal should be dismissed with costs. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY | 
COUNCIL. jiye 


[Appeal from Bengal.] 
Present :—Lord Shaw, Sir John Edge and Mr. Ameer Ali. 


Haji Buksh Elahi we ... Appellant. 
v. 
Durlav Chandra Kar ae ... Respondent. 


Bengal Acts (XI of 1859) S. 2, and (VII of 1868)—Arrears—Revenue sale 
—Validity of—Jumma in arrears—Settlement Manual—Settlcements—Ordi- 
nary dates of payment of Kists, value of —Statute—Construction. 


No variation of the contract of parties and the statutory provision applica- 
ble thereto is possible by reason of general considerations or administrative 
rules which have not the sanction of the Indian Statute. 


Act XI of 1859 (Bengal) does not sanction and by plain implication forbids 
the sale of any estate which is not at the time in arrear of Government revenue, 
the whole clauses of Act XI of 1859 (Bengal) as well as the provisions of S. 2 of 
Bengal Act of VII of 1868 are framed upon the express footing that they are to 
be applicable to the sale of estate which are in arrear of duty Balakishen Das v, 


Simpson ' referred to. 


The Kabuliat of the proprietor of the estate in the case (the holding being 
a Government tenure in Dihi Panchanagaram in the district of 24 Pergunnahs) 
stipulated that the jumma for every year shall be payable in the Collectorate, 
within the 28th June of every year. S. 2 of Act XI of 1859 (Bengal) did not make 
the rent payable under the Kabuliat on the 28th June “an arrear ” within the 
meaning of the Act till the 1st July thereafter. The notification of the Board of 
Revenue issued on the 4th of December 1871 fixed “ the 28th June of each, res- 
pective year as thelatest day of payment of the rents of all description and 
tenure in Khas Mehal Panchannagaram to that date; and tenures ên arrears in 
the Mehal wil! be sold at the public auction to the highest bidder,” 


Held: the jumma in question in the case was not in arrear until the 1st July 
1902, that the 28th June 1903 was the first date under the proclamation and the 
statute when there had arisen such a default as would enable the “tenure 
in arrears” to be sold; and that consequently the sale in March 1903 was 
invalid ; ok 

Held also that the ordinary dates of payments, rules contained in the Survey 
and Settlement Manuals and the date of the settlement itself were irrelevant to 
the consideration of the questions as to when an estate fas in" arrears,’’ of the 
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jrimma whithin in the meaning of the statutes and as to when the estates by 
reason of the “arrears” became liable to be sold for default within the 
meaning of the statutes and-the proclamation of the Board of Revenue ; 


Held also that Act VII of 1868 (Bengal) in applying Act XI of 1859 did not 
intend that any distinction should be made with reference to procedure and 
with reference to what constituted arrears. 

Two consolidated appeals from two judgments and two decrees 
of the High Court at Calcutta, which set aside two decrees of 
the Subordioate Judge, Second Court of Zillah, 24 Pergunnahs in 
Bengal. 

Sir R. Finlay, K. C., and Ross for appellant. 

L. DeGruyther, K. C, and Brown for respondent. 

Their Lordships’ judgment was delivered by 

Lord Shaw :—These are consolidated appeals from judgments 
and decrees of the High Court at Calcutta, which set aside two 
decrees of the Subordinate Judge in the Second Courts of 24 Per- 
gunnahs, in Bengal. The question for determination by the Board 
is whether a certain sale of holdings for arrears of revenue, made to 
the respondent on the 16th March 1903, should be set aside. 

On the 27th March 1902 the appellant purchased the holding 
for Rs. 16,000 from a son of Bhagaban Chandra Banerji. By the 
Kabuliyat, executed in the year 1874 by Bhagaban, who was thus 
the appellant’s predecessor in title, it was stipulated as follows :—“ I 
shall pay the said jumma in the Collectorate within the 28th day of 
June every year.” The holdings were Government tenures in Dihi 
Panchannagaram in the district of 24 Pergunnahs, and it is not 
disputed that such tenures came undér the Act XI of 1859 by virtue 


of the provisions of Act VII of 1868. By Sec. 2 of the former = 


an arrear of revenue was described thus :— 


“If the whole or a portion of a kist or instalment of any month of the era, 
according to which the settlement and kistbundi of any Mehal have been regu- 
lated, be unpaid on the first of the following month of sien era, the sum so 
remaining unpaid shall be considered as an arrear of revenue.’ 


It seems accordingly hardly to admit of dispute that, if this 
section applied the rent payable under the Kabuliyat on the 28th 
June 1902 was not in arrear till the 1st of July thereafter. 

Statute having thus made clear what was to be considered an 
arrear of revenue and at what date a past due payment was to be 
“considered as an arrear of revenue,” namely, on the first of the 
month following that in which the payment fell due, the further 
question is this, viz ;—Was this sale conducted ‘in accordance with 
the procedure prescribed by statute for the sales of property in 
respect of unpaid arrears of revenue ? 


Haji Buksh 
Elahi 
v. 
Durlav 
Chandra 
Kar. 


Haji Buksh 
Elahi 
v 
Durlav 
Chandra 
Kar. 


p 4 
208 THE MADRAS LAW JOURNAL REPORTS. [VOL, XXIII. 


While, as stated, it was admitted that these tenures were-brought 
under the Act of 1859 by the Statute of 1868, it was nevertheless 
contended that there was some distinction to be made with ee 
ence to procedure and with reference to what constituted “ arrears.’ 
The contention is impcrtant, and was ably presented, but, in their 
Lordships’ opinion, it is without foundation. The Act of 1868 above 
referred to extends the word “ revenue” so as to include “every 
sum annually paid to Government by the proprietor of any estate 
or tenure in respect thereof.” As to the attempt to differentiate 
procedure under the two statutes, the answer to that seems suffi- 
ciently contained in Sec. 30 of the later Act, which provides that 
it shall be read with; and taken as part of the former. The date 
when a past due payment was to be considered arrears having ac- 
cordingly been settled by Sec. 2 of the Act of 1859, as quoted, their 
Lordships cannot agree with the judgment of the High Court, which 
introduces a reference to “the settlement” having been made on 
18th February. Therefore, say the learned Judges :— 


“Tn the case of an ordinary contract of lease, the annual jumma 
could be payable on 18th February ‘in each successive year; but 
under Rule 7 of Part III, Clause 16, of the Survey and Settlement 
Manual, a settlement of revenue should ordinarily, take effect from 
the beginning of the financial year next after that in which the 
proceedings of the settlement officers have been completed. If that 
rule be applied, the settlement dates from April 1974, and tlie 
jumma a would ordinarily be payable on 1st April each year.” 


The settlements and considerations here given do not appear to 
their Lordships to bear upon the present case. Whatever might 
be the ordinary date of payment or, secondly, whatever might be 
the date when “the settlement” is made or, thirdly whatever be the 
provision of the Survey and Settlement Manual, it does not appear to 
their Lordships’ legitmate, by reason of any one or all of these 
things, to vary the actual date of payment in the Kabuliyat in the 
present case, which is the 28th June, or the actual date when a past 
due payment should be considered as an arrear, which is by the 
Statute of 1859 the 1st July 1902. No variation of the contract of 
parties and the statutory provision applicable. thereto is possible 
by reason of general consideration or administrative rules which 
have not the sanction of Indian Statute. In the words of Lord 
Watson, in Balikishen Das v. Simpson,} referring to the Act of 
1859 :—The Act does not sanction, and by plain implication forbids; 
the sale of any estate which is not at the tim@in arrear of Govern- 
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inent revenue. The whole clauses of the Act of 1859, in so far as 
these relate to sales or to their challeage at the instance of the 
proprietor, as well as the provisions of Sec. 2 of Bengal Act 7_of 
1868, are framed upon the express footing that they are to be appli- 
cable to the sale gf estates which are in arrear of duty.” 


The date when by statute accordingly this revenue was consi- 
dered in arrear was the Ist July 1902. At what date was default 
made in paying that arrear of revenue, so as to entitle a sale of the 
estate to be made? This which appears to Their Lordships to 
be the real question in the case, is clearly answered by the Act of 
1859 itself and by the notification which followed thereon. By Sec. 
3 of the Act “ The Board of Revenue at Calcutta shall determine 
upon what dates all arrears of revenue and all demands which by 
the Regulation and Acts in force are directed to be realised in the 
same manner as arrears of revenue, shall be paid in each district 

under their jurisdiction, in default of which payment the estates in 
arrear in those . districts, except as hereinafter provided, shall be 
sold at public auction to the highest bidder.” In compliance with 
this section, the Board of Revenue on the 6th October 187] made 
and duly published a notification that it— 


“ has determined and fixed the 28th June of each respective 
year as the latest date of payment of the rents of all description of 
tenures in: Khas Mehal Panchannagaram to that date, tenures in 
arrears in Mehal will be sold at public. auction to the highest 
bidder.” 


Bearing in mind that the whole provisions with regard to 
sales are, in the language of Lord Watson, “framed upon the 
express footing that they are to be applicable to the sale of estates 
which are in arrear of duty,” and that this tenure could not be con- 
sidered in arrear until the 1st July 1902, it appears fairly clear that 
the 28th June 1903 is the first date under the proclamation and the 
statute when there has arisen such a default as would enable that 
“tenure in arrears ” to be sold. It so happens that the payment in 
the present case is not a monthly, but an annual payment, and it 
further happens that the payment fell to be made on the 28th June 
1902. The statute having by plain implication forbidden the estate 
to be considered in arrear until the 1st July, it appears to follow that 
the date fixed as that on which tenures in arrear will be sold must be 
the succeeding 28th June, namely in the year 1903. This estate, 
however, was sold in the previous month of March and Their Lord- 
ships agree with the view of the Subordinate Judge in thinking that 
the sale is accordingly invalid. In the language of the learned 
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Judge. “The Board of Revenue are required, under Section 3 of the 
Act, to determine on what date arrears of revenue shall be paid 
up, in default of one payment the estates in arrear shall be sold 
at public auction.’ 


Their .Lordships agree with the \i2w that the aE must, 
having regard to this section of the statute which authorised it, be 
applied to the present estate as fixing the 28th June 1903 as the date 


. on which the arrears are not paid up, estates: can be sold. If, in 


cases such as the present, this holds up the power of state until 
nearly a year’s revenue stands in arrear, that matter, including the 
question whether more than one date for payment of arrears should 
be set upas periods of default is one for the consideration of the 
legislature and the Board of Revenue. 


Their Lordships will humbly advise His Majesty that the Appeal 
should be allowed, the judgment and decree of the High Court rever- 
sed, and those of the Subordinate Judge restored, the costs of the 
suit and of the Appeal being borne by the respoadent. 


Solicitors: —W. W. Bax & Co., for appellants. 


Solicitors : —India Office. for respondent. i 





IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[Appeal from tlfe Judicial Commissioner of Oudh.) 
Present :—Mr. Ameer Ali, Lord Shaw and Sir John Edge. 


Mirja Sajjad Hussain and another ' fe Appellants, 
v. i 
Nawab Wazir Ali Khan and others ... Respondents. 


6B, 6: (XIV of 1882) S. 596—Concurrent finding—Judgment not con- 
taining materials for arriving at a conclusion—Judgiment not vitiated by 
omission—Pardanashin deeds by— Onrus. 


It will be to misconstrue entirely the provisions as to concurrent findings of 
fact if the Judges of India were to have impliedly the duty Jaid upon them of 
making their narrative of the circumstances of the case minutely and complete- 
ly exhaustive, under the penalty that if they fail to do so the absence of elemen- 
tary considerations in their minds might be presumed. The circumstance that 
the trial judge inthe course of along judgment did not setout certain 
materials of an elementary character for arriving at the conclusion at which 
he arrived on a question of fact will not take the case out of the rule that in 
case of concurrent findings of fact the right of appeal to the Privy Council 
depends upon the case involving a question of law. Karuppannan Servai v. 
Srinivasa Chetti} followed. . 








13th June 1912. 1. (1901) 291. A, 29, 


A 
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In the case of deeds and powers executed by Pardhanashin ladies it is 
` requisite that those who rely upon them should satisfy the Court that they 
have been explained to and understood by them. Shambadi Koer v. Jago Badi! 
and Taccordcen Jewarry v. Nawab Syed Ali Husain Khan? followed. 

This was an appeal from a judgment and decree, dated the 27th 
of March 1907, of the Court of the Judicial Commissioner of Oudh, 
‘which varied a decree of the Subordinate Judge of Lucknow, dated 
the 30th March 1906. 


Sir E, Richards, K. C. and Mr. Ross for appellants. 
Mr. L. DeGruyther, K. C., and Mr, Cowell for respondents. 
Their Lordships’ judgment was delivered by 


Lord Shaw :—This is an appeal from a judgment and decree of 
the Court of the Judicial Commissioner for Oudh, dated the 27th 
March 1907, modifying a decree of the Subordinate Judge of Luck- 
now, dated the 30th March 1906. The suit was brought on the 1st 
April 1905. 


It prayed for a declaration that all the property comprised in 
three deeds of endowment was wakf, that is to say, was endowed 
property, and the plaintiffs (the present appellants) as trustees 
under these deeds prayed for possession. ‘The claim in short was, 
as stated, a “claim for. possession of wakf property by right of 
trusteeship.” 4 


The claim of the appellants was dismissed by the Subordinate 
Judge in its entirety. Upon appeal, the Appellate Court upheld this 
decree with respect to the property comprised in one of the three 
deeds of endowment, viz., that of the 13th November 1902, and 
reversed it with respect to the property included in the other two 
deeds: That is to say the endowments under these two deeds were 
held good. 


The only question raised in the present appeal has reference to 
the last endowment, viz., that constituted by the deed of 1902. The 
preceding deeds, one dated in 1886 and one in 1898, were some- 
what limited ‘in their character, and the defendants’ contention under 
which these deeds were attacked is not now further insisted on. 


Many years ago a tomb, or more properly speaking—as their 
Lordships are informed—a mausoleum, was erected in the city of 
Lucknow by one Madad Ali, now dead; and in 1886 he made a 
wakf of certain property for the upkeep of the mausoleum and the 
performance of religfus observances in connection therewith. By 





1. (1902) 291. A. 131. 2. (1874) I.I. A. 192, at 206. 
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the deed of endowment Mehadi Begam was appointed one of two 


trustees, and upon the death of her Co-trustee in 1899 she continued ` 


to manage the property alone. In March 1898 she executed a 
document whereby she intended to add to the endowment, and she 
appointed the first plaintiff and her brother, the first defendant to 
be trustees of the original and added property. THere appears to be 
no doubt that Mehadi Begam was much interested in the mausoleum 
and in its endowment, its upkeep, and its services. She died on the 
4th February 1908, having on the previous 13th day of 
November executed another deed -thit with regard to which the 
parties are now in contention. * 


Mehadi Begam was a purdanashin woman; she was separated 


‘from her husband, she was unable to read or write, and she was 


possessed, at the date of the deed which is questioned, of a fortune of 
about Rs. 50,000. It is not disputed that in the ordinary case of a 
deed granted by a purdanashin lady, it rests upon those founding 
upon the document to establish that she understood its effect and 
that the deed was intelligently and properly executed by her. 


The wakf-is undoubtedly of a comprehensive character. It 
proceeds upon the following narrative. 


“Whereas the world is unstable and no reliance can be placed on this 
borrowed life, and after death there remains no tracé either of soul or body, 
and whosoever has come to this world from non-existence will be completely 
annihilated one day, according to the proverb ‘all that lies over it is mortal’; but 
through good and charitable seeds, dr from one’s male issue, if he is good and 
obedient, the continuance of one’s name is possible, 1, the declarant, have no 
issue of any kind from whom I may hope for the endurance of my name, 
consequently it seems proper to incline myself to the performance of good 
deeds.”’ 


The deed thereupon proceeds to endow : 


“ With possession in the name of undermentioned places in my life time in 
connestion with the Roza and forits maintenance, stability, and expenses: 
and also for sending people to Karbala and other holy places, as detailed below 
my personal, moveable and immoveable Property, as specified hereafter, valued 
at Rs. 50,000.” 


She constituted herself as Mutawalli, that is as the manager of 
the religious endowment, and she. appointed her brother and her 
general agent as trustees. Among the succeeding clauses the follow- 
ing appears to be important :— 

“That the trustees shall in my life-time as well as after my death, con- 
tinue to manage the undermentioned things just like myself and the carrying 
out of the undermentioned things and of the above conditions shall also be 


binding and incumbent on me, as it is incumbent according to the Imamia law. 
And for my livelihood my wasika and pension are sufficient.” 


a E oe 
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That pension amounted, as is admitted, to somewhere under 
Ks. 40 per month. Power is given for collection of the income of 
all property conveyed, such collection to rest only in the general 
agent, who was one of the trustees. 


‘The document may be described shortly as an intervivos con- 
veyance, taking effect de presenti and stripping the lady of all her 
possessions, except to the extent of the reseryation made to herself 
of her pension of Rs. 40 per month. It appears to their Lordships 
that the deed accordingly is of a character justifying a strict and 
careful application of the rule operating for the protection of purda- 
nashin women and demanding affirmative proof on the subject of 
their intelligent understanding and execution of deeds attributive 
to them. This view is strengthened by the marked contrast which 
exists between this document of 1902 and the previous deed of 
endowment of 1898, which was limited in its scope, was purely testa- 
mentary, and expressly reserved power of management of all the 
aftairs of the endowed property to the lady herself, with power of 
amending and cancelling the endowment. 

“ According to the principles which have always guided the courts in deal- 
ing with sales or gifts made by ladies in such a position (purdanashin ladies) 
the strongest and most satisfactory proof ought to be given by the person who 


claims under a sale or gift from them, that the transacticn was a a real and bona 
fide one and fully understood by the lady whose property is dealt with.” 


This. is the language of Sir Montagu Smith in Tacoordeen 
Jewarry v. Nawab Syed Ali Husain Khan? and is still the law. 
In the words of Sir Andrew Scoble in Shambati Koeri v. Jago Bibi?. 

“Tt isa well-known rule of the ‘committee that in the case of deeds and 
powers executed by purdanashin ladies, it is requisite that those wha rely 
upon them should satisfy the court that they have been explained to and under- 
stood ty those who executed them.” \ 

Accordingly, the one and only question in this case is :—the 
burden of proof being thus placed, has it been discharged by the party 
upon whom it rests? In Their Lordships’ opinicn, Mr. DeGruyther 
was justified in founding upon the concurrent findings in fact of the 
courts below. The Subordinate Judge, having heard the evidence, 
says — 

“It does not satisfy me that Mehdi Begam intelligently understood the deed 
on which she was placing her seal and knew at the time its effects upon her 
` rights as owner of the property comprised in the deed.”” 

It is unnecessary to go into the details as to the alleged execu- 
tion of the document in the zenana, as to whether certain witnesses 
knew the voice of the executant, as to whether the deed in point of 


1. (1874) L. R. L I. A. 192 206, 2, (1902) L. R. 291. A. 131, 
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fact was read in circumstances giving any indicution of its apprecia- 
tion by the grantor. The finding of the Subordinate Judge is as 
stated. In the judgment passed by the Court of the Judicial Com- 
missioner of Oudh the opinion expressed was as follows :— 


_“Ithas not teen proved that when Mehdi Begam executed the Wak/nama 
she understood its provisions or its effects upon her interests.’ 


_By Sec. 596 of the Civil Procedure Code (Act XIV of 1882) it 
is specifically provided. as follows, with reference to appeals to His 
Majesty, the King in Council :— 

; “Where the: decree appealed from affirms a decision of the Court imme- 
diately below the Court passing such decree, the appeal must involve Some 
substantial question of law.’ 

Their Lordships put to the Jangan Counsel for the RAE E 
what question of. law was here involved, and ib was replied that, 
while the findings of fact were concurrent the judgment of the 
Subordinate Judge showed that he had misdirected himself. .It 
turned out that this was rested apon the ground that in the course of 
a long judgment certain materials for arriving ata conclusion had 
not been set out in the narrative which the judgment contains. These 
materials were of the most elementary character, and Their Lord- 
ships are of opinion that there is no ground for the suggestion that 
the Subordinate Judge had not taken them into account. It would 
be to misconstrue entirely the provisions as to concurrent findings in 
fact if the Judges of India were to have impliedly the duty laid 
upon them of making their narrative of the circumstances minutely 
and completely exhaustive, under the penalty that if they failed to 
do so, the absence from their mind of elementary considerations 
might be presumed. 


The Courts below accordingly having concurrently found that 
the facts which it lay upon the appellants to establish were not 
proved, it appears to their Lordships that this is to all intents and 
purposes.a concurrent finding on a matter of fact, and that accordingly 
such a finding cannot be disturbed. The rule.so clearly laid down 
by Lord Macnaghten in Karuppannan Servai v. Srinivasa Chetti, 
should be followed. 

Their Lordships will accordingly humbly advise . His Majesty 
that the appeal should be dismissed with costs. 


Solicitors :—W. W. Bax dé Co. for appellants. 
Solicitors :—T. L. Wilson d Co. for respondents. 
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-` IN THE JUDICIAL COMMITTEE OF THE PRIVY 
l COUNCIL. i 


[On Appeal from the Chief Court of Lower Burma. | 


a Present:—Mr. Ameer Ali, Lord Macnaghten, Lord Atkinson, 
Lord Shaw and Sir John Edge. 


Moosa Goolam Ariff and others es ... Appellants. 
v. 
Ebrahim Goolam Ariff and another ... ... Respondents. 


Companies Act—Certificate of incorporation—Conclusive proof of validity 
—Civil Procedure Code. S. 11 Expl. IV—“ Might and ought.” 


The certificate of incorporation by the Registrar under the Company’s Act 
is conclusive for all purposes ; and when once the certificate of incorporation is 
given, nothing is to be enquired into as to the regularity of the prior’ proceed- 
ings. 


“Peels Case, Oakes v. Turquand’ approved. National Debenture and 
Assets Corporation ® dissented from. 


Plaintiff’s father procured the registration of a limited company and con- 
veyed all his properties to the said Company. Plaintiff first broughta suit to 
set aside his father’s will which deprived him of the father’s estate. On the 
same being dismissed he brought a second suit for declaring the invalidity of the 
incorporation of thecompany. All the facts on which the second suit was: based 
were known to the plaintiff and were stated at length in the proceedings of the 
first suit. No further evidence would have been needed. Nothing was wanting 
in the first suit except the addition of an issue on the point of incorporation. 


. Held that the case fell within Kameshwara Prasad v. Kaj Kumari 
Ruttun Koer 4 and was barred by res judicata S. 11 Expl. IV. 


Appeal from judgment and decree, of the Chief Court of Lower 
Burma on its Appellate Side, reversing a judgment and decree of the 
same Court on its Original Side, in favour of the present appellants. 


Buckmaster, K. C. and McCarthy for appellant. 
Bailhache, K. C.. and Snowden for respondents. 
Their Lordships’ judgment was delivered by 


Lord Macnaghten :—The record in this case is more than 
ordinarily confused and the story is somewhat complicated. But for 
the purpose of this appeal the material facts may be stated in a few 
sentences. 
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One, Hadjee Goolam Ariff, a’ wealthy Mahomedan merchant, 
residing at Rangoon, being dissatisfied with the conduct of his two 
elder sons was minded to dispose of the bulk of his property for the 
benefit of his two junior wives and his five younger children who 
were all minors at the time. With this object he applied for and 
obtained five separate orders under the Act of 1896 for ‘the appoint- 
ment of one and the same person as guardian of each of his minor 
children in order that the children by their guardian might accept 
the benefits which he intended to confer upon them. Being also 
desirous that his property should remain in one mass, intact and 
undistributed, he procured the registration of a Limited Company 
called the Goolam Ariff Estate Company, Limited. To this company . 
in return for share there was transferred so much of his property 
as was retained by him together with the undivided shares in his 
estate which he had conveyed to his junior wives and his minor 
children. 


Hadjee Goolam Ariff died on the 15th of May 1902, having 
made his will on the 19th of the previous month. It was proved 
by his eldest son, Ebrahim Goolam Ariff, one of the executors there- 
in named on the 23rd June 1902. From that time to the present 
there has been continuous and persistent litigation in which Ebrahim 
Goolam Ariff has endeavoured to set aside the disposition which his 
father made. In all these attempts Ebrahim Goolam Arift failed 
except in his Appeal in the present suit to the Chief Court of Lower 
Burma. On that appeal the order was made from which the’ present 
appeal to his Majesty has been brought. 


The object of the present suit was to have it declared that the 
Goolam Ariff Estate Company, Limited, was not duly incorporated 
and that the property conveyed to the Company should be transferred 
“to the persons entitled to the same.” The validity of the convey- 
ances to the testator’s junior wives and his minor children had 
been established in a suit, No. 146 of 1902,. which ultimately came 


. before this Board. But the validity of the incorporation of the 


Company had not been expressly determined. 

The main grounds of defence to the present suit were.— 

1. That the certificate of incorporation of the Company was 
conclusive; and 

2. That the question raised by the suit was “res judicata.” 
The questions framed to meet these points were both answered by 
the Court of Appeal in favour of the plaintiffs. In Their Lordships’ 
opinion both ought to have been answered in favour of the defen- 
dants, who are the present appellants. 


/ 
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In dealing with the first question their Lordships will assume 
that the conditions of registration prescribed by the Indian Com- 
panies’ Act were not duly complied with, that there were not seven 
subscribers to the memorandum of association, and that the Registrar 
of Companies ought not to have granteda certificate of incorpora- 
tion. Asa matter of fact a certificate of incorporation was granted. 
In their Lordships’ opinion the certificate of incorporation is con- 
clusive for all purposes. 


The provisions of the Indian Companies Act of 1882 as regards 
the incorporation of companies are the same as those contained in 
the Imperial. Act of 1862, except that it is specially provided in 
Sec. 40 of the Indian Act that it is not the duty of the Registrar 
to require evidence as to whether the subscribers to the memorandum 
are competent to contract. Probably this provision was introduced 
because according to the Indian Law the contract of an infant is not 
voidable but void and it would lead to endless confusion and expense 
if the Registrar were to take upon himself the duty of ascertaining 
whether the signatories to the memorandum were or were not of 
full age. 


In England the question whether the Registrar’s certificate 
is conclusive was decided so far back as 1867 by Lord Cairns 
sitting in the Court of Appeal. In Peels Case! after signature 
and before registration a proposed Memorandum of Association 
had been altered without the authority of the subscribers so 
materially that in the words of Lord Cairns, “the alteration 
entirely neutralised and annihilated the original execution and 
` signature of the document.” The Company, however, was registered 
and the Registrar gave his certificate of incorparation. It was 
objected that the Memorandam of Association had not been signed 
by seven or indeed by any subscribers and that the provisions of the 
Act had not been complied with. To that proposition Lord Cairns 
assented. But “the certificate of incorporation,” he said “is not merely 
a prima facie answer but a conclusive answer to the objection......... 
When once the certificate of incorporation is given nothing is to 
be enquired into as to the regularity of the prior proceedings.” 
That was a plain and direct decision on the point. The observa- 
tions of Lord Chelmsford in Oakes v. Turquand? are to the same 
effect. “I think,” said his Lordship, “that the certificate prevents 
any reference to prior matters essential to registration, amongst 
which is the subscription of a Memorandam of Association by seven 
persons, and that it is conclusive in this case that all previous 

1. (1867) L.R.2Ch., App. 674 2. (1867).L. R.9 E, & 1 App. 325. 
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requisites had been, complied with.” -Undoubtedly Lord Cairns’ 
decision has been cavilled at. For instance In re National Deben- 
ture and Assets Corporation, a judge of first instance declined to 
treat a certificate of incorporation as conclusive which had b2en, as 


was supposed subscribed by six persons only. On appeal, however, 
further evidence was admitted and it was found" that the memo- 


randum had in fact been subscribed by seven persons. On that 
ground the Court of Appeal reversed the the decision appealed from: 
But unfortunately the learned Judges of Appeal made some obser- 
vations to the effect that if the learned Judge had b:en right as to 
the facts his decision in point of law would have been correct. 
The observations were mere dicta and besides the Court of Appeal 
could have no jurisdiction to reverse Lord Cairns’ decision. In their 
Lordships’ opinion that decision is of unquestionable authority un- 
touched by any .subsequent decision and unimpaired by any dictum 
in any superior court, although the legislature thought fit, no doubt 
for good reasons, to set the matter at rest by the Imperial Act 
of 1900, which put the words of Lord Cairns and Lord Chelmsford 
in a legislative enactment repeated in the Imperial Act of 1908. 


Their Lordships are prepared to go further. and to say that, in 
their opinion even if. there were no authority to guide their decision 
the matter would seem to them to be absolutely plain on the words 
of the Act. The use of the word“ otherwise” in S. 6 shows that 


< the statutory condition that the Memorandum of Association must 


be signed by seven persons is as much a condition of registration as 
any other requisite to be found in the Act which is preliminary to 
registration, and apparantely essential. 


This view is sufficient to determine the casein favour of the 
appellants, but inasmuch as the question of res judicata was very 
fully argued their Lordships do not think it right to abstain from 
a with it. 

S. 13 of the Code of Civil Procedure of 1882 enacts that — 


-No court shall try any suit or issue i in which the matter directly and sub- 
stantially in issue has been directly and substantially in issue in a former suit 
between the same parties or between parties under whom they or any of them 
claim litigating under the same title in a court of jurisdiction competent to'try 
such subsequent suit or the suit in which such issue has been subsequently 
raised and has been heard and finally decided by such court.” . 


Then Expl. 2 of that section declares that :— 


Any matter which might and ought to have been made ground of defence 
or attack in such former suit shall be deemed to have been a matter directly and 


substantially in issue in such suit.” : 


1. (1891) L. R 2Ch. 505. , 
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"Tt was admitted by the learned counsel for the respondents that 
the aillened invalidity of the incorporation of the Goolam Ariff Estate 
Company, Limited, might have been made a ground of attack in the 
Suit No. 146 of 1902, in which the Jadiy of the dispositions 
made by Hadjee Goolany Arift was attacked. 


- That it ought to have been made a ground of attack in that 
suit a appears to their Lordships to be equally clear. All the facts 
on “which the present suit is based were known to the plaintiff and 
are, stated at length in the proceedings of the former suit. No 
further evidence would have been needed. Nothing was wanting 
| but, the addition of an issue on the point. The case is plainly 
within the ruling of this Board in the case of Kameshwar Prasad 
v. Rajkumari Rutiun Koer.+ 


Their Lordships therefore think that the question raised in the 
present suit is resjudicata, and on’ that ground as well as on 
the ground that the certificate of incorporation is conclusive, their 
Lordships think that the suit fails and ought to be dismissed. 


Their Lordships are therefore of opinion that the appeal ought 
to be allowed. and the suit dismissed with costs both here and below 
and their Lordships will humbly advise His Majesty accordingly. 


‘Solicitors: Bramall and White for appellants. | 
Solicitors.: A. H. Arnold and Son for respondents. 


- IN THE HIGH COURT OF JUDICATURE AT MADRAS; 
Present :—Mr. Justice Miller and Justice Abdur Rahim. 


Krishnasami Panikondar (died) | 

and another ; 

Suppammal alias Sonammal. j 
v. 


S. R. M. A. R. Ramasami Chettiar and others. Respondent. 


Civil Procedure Code. S. 110—Privy Council—Leave to appeal—"Affirmi ing 
the decision””— Order dismissing the appeal as out of time—Appeal from order 
—Questions involved in—Admission Court’s order admittin g appeal out of 
time not conclusive. 


Petitioners. 


An order the result of which is that the lower court’s decision stands 
unaltered as a result of the disposal of the appeal from it, is an order affirming 
the decision of the lower court within the meaning ‘of S. 110, Civil Procednre 
Code, 


ar “An order dismissing an appeal as out of time is an order. affirming the 
decision of the lower @urt; and the question in appeal from the order so 


- 1. (1892) I. L. R. 20 C. 79 (P. C.) 
*C. M. P. No. 1152 of 1909. Ist August 1912. 
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dismissing fhe appeal will be only about the order of dismissal and cannot be - > 
said to involve a substantial question of law. i 


The order of the admission court admitting an appeal presented out of 
time without notice to the opposite side can be objected to by the respondent 
at the hearing of the appeal itself. 

Petition praying that in the circumstances słated therein the 
High Court will be pleased to grant a certificate entitling the 2nd 
petitioner to appeal to His Majesty in Council against the order of 
the High Court in Appeal No. 163 of 1905 and C. M. P. No. 1603 
of 1908. 


T. V. Sehagiri Aiyar and Ryru Nambiar for petitioners. 


T. Rangachariar, S. Srinivasa Aiyangar and T. Ranga- 
ramanujachariar for respondent. 


The Court made the following. 


Or der:—This application is for a certificate entitling the applicant 
to appeal to His Majesty in Council from an order of this Court, dated 
the 4th November 1908, dismissing an appeal on the ground that it 
was not preferred within the period prescribed by the Limitation Act. 
In. that order the Court gave its reasons for declining to exercise ‘the 
power to excuse delay conferred by S. 5 of the Limitation Act and 
dismissed the appeal with costs. 


Taking it in the applicant’s favour that this order is a final order 
passed on appeal by the High Court‘ (S. 109 (a) Civil Procedure 
Code), we are of opinion, none the less, that the applicant is not 
entitled to the certificate applied for. 


In the first place we think the order of this Court is an order 
affirming the decision of the Subordinate Judge within the meaning 
of S. 110 of the Code. We think that the right view of this question 
was taken in Beni Rai v. Ram Lakhan Rati} and that an order the 
result of whichis that the lower court’s decision stands unaltered 
as a-result of the disposal of the appeal from it, is an order: affirming 
the decision of the lower court. This view receives some sup- 
port from the decision of the Privy Council in Tassadug Rasul 
Khan v. Kashi Ram? where it is pointed out that what has to be. 
affirmed is the decision and not the judgment, though no doubt that 
case is not entirely on all fours with the present case. f 


The order therefore being an affirming order, we have to see 
whether a substantial question of law is involved in the appeal. We 
think there is none: it is conceded that there is no question of law 
dealt with by the order appealed’ from; but it is urged that that 


}. (1898) I. L. R. 20 A, 367. 2 (1902) I. L. R. 25 A. 109. 
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order itself is contrary to law because a learned Judge of this Court 
had in an exparte order dated 31st Jay 1905 excused the delay and 
admitted the appeal. 


No objection was taken at the time of the hearing by the 
Division Bench te the competency of the Court to determine the 
respondent’s objection based on limitation and it has always been 
the practice of this court to hear such objections and determine the 
question of limitation irrespective of the order made without notice 
to the respondents. 


In these circumstances we should not be justified in holding 
that this contention involves a substantial question of law. 


Then it is contended that the case in the court of first instance 
involved a substantial question of law and that inasmuch as if their 
Lordships held that the order of this court was wrong it will be within 
their competence instead of directing this court to hear this appeal 
to go on and determine it themselves therefore the appeal must 
be held to involve a substantial question of law. We think this is 
not sọ.: the appeal is from. an order of this court which decides that 
the appellant has precluded himself from calling in question the 


decree of the. Subordinate Judge and we think. though not without’ 


some doubt that the only question that can properly be said to-be 
involved in that appeal is the queam whether that order is right or 
wrong. 


We must dismiss the application with costs. - 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` Present :—Mr. Justice Wallis and Mr. Justice Ayling. 
Messrs. Arbuthnot & Co. In- 


sovent Debtors represented by the Appellant® 
Official Assignee of Madras. | , 
v. 
“A. Sabapathy Mudaliar sa ... Respondent. 


“Insolvency Act—(Presidency) S. 73—Computation of time for Appeal— 
Money held in trust—Money held in fixed deposit in insolvent’s own name 
though paid for the security of an employee. 


In computing the period of limitation under S. 73 of the Indian Insolvency 
Act, if the last day of limitation for filing the appeal falls on a holiday for the 
Court, the time during which the court was closed should be computed in 


‘favour of the appellants: and consequently, an appeal filed on the re-opening 
) 


day is in time, arn 
#0. S. A. No. 21 of 1909, #18th April 1942, 
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Held also that the amount paid in by the employee of the Insolvent Com- 
pany and held in fixed deposit by the latter in their own name was not money 
held in trust. ; 

. Appeal from the order passed by the Hon’ble Sir Charles 
Arnold White, Chief Justice, in the Insolvency Jurisdiction in the 
notice of motion of A. Sabapathy Mudali in I. P. No. 181 of 1906. ° 


T. V. Seshagiri Aiyar for appellant. 


EK. Ramanath Shenai instructed by Short and Bewes for res- 
pondent. 


The court delivered the following 


Judgment :—A preliminary objection has been raised that the 
appeal is out of time as the order was made on the 8th April 1909 
and the appeal was not filed within one calendar month as required by 
section 73 of the Indian Insolvency Act, 1848. The vacation in 
that year began at the end of April, and the appeal was filed on the 
re-opening day of July. As regards this point we are not prepated 
to difter from Aruvamudu Ayyangar v. Samiappa’ Sambasiva 
Achari v. Ramaswami Reddi? and Hajee Ismail Sait v. The 
Trustees of the Harbour, Madras? a series of rulings which 
appear to have been generally accepted and acted on for a period of 
some years. 


We therefore hold the appeal is in time. 


The appeal relates to the sum of Rs. 1000 which the petitioner 
as Head Godown keeper was required. to deposit with Messrs. Ar~- 
buthnot & Co., as security on his appointment as Head Godown 
keeper and which he paid in on 18th April 1906. In his affidavit ` 
he merely states that it was taken from him as security for the. per--: 


~ formance of his duties it being understood it should be returned to 


him when he left the service. The Official Assignee reports that it 
was placed by the firm in fixed deposits in the name ‘Ourselves 
account of security for A. Sabapathy Mudali as godown keeper.” The 
Official Assignee adds that the usual procedure of the firm was so to 
deposit security money at 5 per cent, and the interest would, we think, 
in due course have been paid to Sabapathy or credited to his secu- 
rity account if the insolvency had not supervened before interest was | 
payable. ; 
The Official Assignee suggests the petitioner must have been 
aware of the manner in which his security money was dealt with, 
but the learned commissioner observes that there is no evidence 


1. (1897) I. L, R, 21 M. 385. 2. (1898) I. L. R. 22 M. 179, r81. 
3. (1900) I. L. R. 23 M. 389. 
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that this was ever communicated to him, and has allowed the 
claim. With great respect we think the principle laid .down in 
Official Assignee of Madras v. Smith} is applicable and that the 
relation of debtor and creditor should be deemed to have come into 
existence between the bank and the petitioner in respect to this pay- 
‘merit unless" good reason is shown to the contrary. We think no 
‘such reason has been shown and that the proper inference is that the 
money was. dealt with in the way according to the usual practice and 
with the petitioner’s assent. We think he would have far preferred 
the investment of the money in what was then unfortunately a 
favourite security to the same left idle. With great respect we are 
constrained: to differ from the learned commissioner and must allow 
this appeal and dismiss the petition with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Sadasiva Aiyar. 
Gudimetla Venkatarazu ... Appellant. (2nd Defendant.) 


< v. 
Bollozu Kotayya .. Respondent. (Plaintif). 


Hindu Law—Daughter’s estate—Alienation for maintenance—" Necessity” 


—Maintenance of destitute widowed daughter a legal obligation on family of 
birth—Chastity how for a qualification and abar for female’s inheritance. 

A Hindu daughter has not less power in reference to the estate she inherits 
from her father than a Hindu widow would have in the estate inherited by her 
from her husband and an alienation made by the daughter for purposes of 
her maintenance is binding on the reversion., ; 

Per Sadasiva Aiyar, J.—Obiter :—There isa legal obligation on a Hindu 
father and his family-to support a destitute daughter of the family even though 
married if she could not get sufficient provision from her deceased husband’s 
family for her maintenance. 


- Bai Mangal v. Bai Rukmani? dissented from, 
The words “ necessity” and “legal necessity” and their meaning dwelt on, 


Chastity asa qualifieation for inheritance in the case of several Hindu’ 


female heirs considered. 


` The Smriti Law and the present state of Hindu Law in regard to the posi- 
tion of women and their legal rights considered. 


Second Appeal from the decree of the Court of the Subordinate 
Judge of Cocanada in Appeal Suit No. 148 of 1909, presented 
against the decree of the District Munsif of Cocanada in Original 
Suit No, 585 of 1908. 

P. Narayana Murthi for appellants. 

B. Narasimha Row for respondent. 

e1. (1908) I. L. R. 32 M. 68, 


S. A. No. 360 of 1911. 24th July 1912. 
2. (1898) I. L. R. 23 B. 291 
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Judgments:—Miller, J.:—In my opinion the appeal must be 
allowed. I have had the advantage of reading the judgment which my 
learned brother has prepared and in which he has set out the facts, 
and agreeing in his conclusion I desire only to make a few observa- 
tions. 


. 

There is no question that a widow is entitled to provide for her 
own maintenance by alienating a portion of ‘her inheritance, if she 
cannot provide for it otherwise. The Subordinate Judge holds that 
a daughter’s powers are more restricted apparently because the widow 
has a claim on her husband’s estate during his life-time and a 
daughter has no such claim against her father once she is married. 


I do not suppose that the Subordinate Judge intended to suggest 
that it is a rule of Hindu Law that the rights of an heir in the estate 
of an ancestor to whom he has succeeded, are in direct proportion to 
his claims against the property during the life-time of the ancestor. 
My learned brother demonstrates the baselessness of any such idea. 
I think the Subordinate Judge means rather to suggest that the origin 
of the widow’s succession to her husband is her right to be main- 
tained by him, and consequently she has a right to get her mainte- 
nance out of the property inherited,whereas the origin of the succession 
of a daughter to her father is different. 


If this is his meaning, I am unable to hold that his premises are 
sufficiently well established to serve as a safe foundation for a 
differentiation between th¢ legal rights of the widow and those of 
the daughter. The passage which he quotes from Mayne’s Hindu 
Law contains some suggestions by Mr. Mayne of a possible reason 
why the daughter was not allowed to take an estate equal in extent 
to that of the son, but they are put forward only as suggestions 
based on general principles of religious efficacy and not as based on 
any statements of ancient writers; and Mr. Mayne does not suggest’ 
that the daughter’s rights are or ever were less than the widow’s in 
law. And finally if it be suggested that the right to maintenance 
gives an equity to the widow which the daughter has not, that con- 
sideration would apply only to the married daughter, fora maiden 
daughter has the right of maintenance as against her father and if 
she is orphaned while a maiden she should have the same rights in 
the inheritance as her mother would have if she survived her husband, 
And we have not been referred to any text or decisions which sug- 
gests the propriety of drawing any distinction between the extent of 
the estate inherited from ‘her father by a widowed daughter and 
that taken by a: maiden ; nor do I think it was suggested to us that 
we should now make any such distinction. 
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-The facts make the present case a strong one in favour of the 
appellant. She hadto borrow money to maintain herself while out 
of possession of the property, and if it was her duty, or her right, to 
fight the person in possession in order to recover the property, it 
would seem difficult to see why she was not bound or entitled to keep 
herself alive for the struggle ; if she can charge the estate for the 
expenses of counsel, for court fees and the subsistence allowance 
of witnesses, why not for the necessary expenses of the principle 
combatant. Even the income of the property was withheld from 
her and by the plaintiff in this case himself. 


I would allow the appeal and make th2 decree proposed. in the 
judgment of my learned brother. 


Sadasiva Aiyar, J—The 2nd defendant is the appellant before 
this Court in the above Second Appeal. One Ammayalingam died 
in 1893 leaving a widow and a daughter (1st defendant) as his succes- 
sive heirs and a divided nephew (plaintiff) who had a contingent 
reversionary interest in the estate of Ammayalingam, (that is contin- 
gent on his surviving 1st defendant’s mother and 1st defendant) and 


subject to all the valid alienation (if any) made by them as female . 


heirs succeeding to the property of a male owner. The suit out of 
which this Second Appeal has arisen was brought by plaiatift to 
declare that the alienations made by Ist defenlant in favour of the 
other defendants are not binding on Ammayalingam’s estate after 
Ist defendant’s death. 


2. lst defendant’s mother (Ammayalingim’s widow) died 
about 1902. Ist defendant was obliged to bring Suit No. 363 
of 1905 against the present plaintiff who was in wrongful 
possession as against her of the plaint property from about 1902, 
She succeeded at last about 1908 in recovering possession. She had 
become a widow when a mere girl, her deceased husband’s family 
was evidently unable to maintain her and she had been living as a 
member of her father’s family all along. But during the years when 
she and her mother were wrongfully kept out of possession of the 
plaint property by plaintiff she had to borrow moneys from third 
persons for her maintenance and for the expenses of her litigations 
with the plaintiff. To satisfy those debts, she executed the mortgage 
bond Exhibit I, dated 8th April 1908 for Rs. 250 mortgaging 1 acre 
and 67 cents of plaint lands to 2nd defendant. She and her mother 
had already sold another 1 acre to 2nd defendant in 1901 and 2nd 
defendant had sold it in his turn to 3rd defendant (who is plaintiff’s 
own son-in-law). “Though the plaintiff sued to establish the in- 
validity of both the alienations, the contest seems to have been 
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confined in the Lower Appellate Court to the alienation by the 
mortgage-deed of 1908 (Exhibit I) in favour of 2nd defendant for 
Rs. 520. 


3. The Rs. 520 was ee up of (a) Rs. 220 borrowed by the 
Ist defendant for purposes binding on the reversioner according to 
the view of both th Courts, (b) Rs. 300 which the Ist defendant was 
under a necessity to borrow for the ist defendant’s maintenance 
while she was kept out of possession by the plaintiff of her father’s 
estate. 


4. _ As regards the Rs. 300 the Distriet. Munsiff held that the 
alienation to the extent of this sum of Rs. 300 was also binding on 
the plaintiff (reversioner). The learned Subordinate Judge on appeal 
held differently. His reasons might, I think, be thus formulated, 
using mostly his own language :— 


= (æ) Under the Hindu Law, “a daughter who inherits her 
father’s estate cannot, charge it for the expenses of her own mainte- 
nance.” 


(b) “The case of a widow” who inherits to her husband “ is 
quite different” from the case of a daughter, as the widow “has a 
claim on the husband’s estate both during his life-time and after his 
death ;” whereas the daughter’s maintenance is a charge on her 
husband’s estate and is “nota legitimate charge on the father’s estate 
in her hands.” f 

. (c) A daughter inheriting her father’s property must “be con- 
sidered as holding the property for a special purpose and bound 
to pass it on intact to next heir with its capzcity for performing 
that purpose undiminished” “She can only enjoy the income . 
of the property and she cannot alienate it for her maintenance,” 
(c1) even ifshe had been kept out of enjoyment of its income 
by the reversioner, (c2) even if the income was insufficient to 
maintain herself, and (c3) even if she had no other means of support. 
On this view, the Lower Appellate Court held that Exhibit I execu- 
ted for Rs. 520 wasa legitimate charge on the reversionery right in 
the mortgaged property only to the extent of Rs. 220 and that 
Exhibit I was invalid as against the plaintiffs reversionary right 
to the extent of the remaining Rs. 300. 


5. The 2nd defendant (appellant) AT before ‘us that the 
Rs. 390 charge is also binding on the plaintiff as representing the 
reversioner and that the Lower Appellate Court’s too conservative 
view of the rights of a daughter over her father’s property inherited 
by her is opposed to Hindu law. The learned vakils on both sides have 
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‘ably argued this question of law and after carefully hearing and con- 
sidering their arguments and the authorities on the subject, I have 
come to the clear conclusion that the appeal should be allowed. 


6. Under the Archaic and Shastraic Hindu Law, no limitations 
on the powér of female heirs existed as legal fetters. A wife is so 
greatly honored by the Shastras that she originally inherited her hus- 
band’s property even when he had left sons of his body, that is, the 
husband’s property belonged to both husband and wife during their 
life-time and only after both died could the sons divide their parents’ 
said estate, for, the widow was considered to be the surviving half of 
her husband and was his indissoluble companion in every religious 
ceremony and every secular act. Her remaining life-period was a 
sort of prolongation of her husband’s life (see Manu, Chapter 9, 
slokas 45 and 104—I have given the effect of the plain literal mean- 
ings of the texts of Manu without the misleading glosses and 
additions of Kulluka and the still more misleading commentary of 
the Smriti Chandrika. The text clearly says that the sons “ have no 
power ” over their father’s property so long as the mother lives. 
See also Mayne’s Hindu Law Section 245 where it is said that the 
Ceylon Thesawaleme still follows the ancient Hindu Law preferring 
the widow to the son). The Sankha and Likhitha Smrithi ‘says (see 
2 Dig. 533) that sons are not independent even after their father’s 
death while their.mother lives. Narada says the same (Chapter 3 
slokas 38, 40). But several later commdntators (whose authority 
ought to be and is admitted by themselves to be less than that of 
the Rishis who gave the Smrits) have twisted the texts.so as to place 
limitations on the power of female heirs by quoting isolated passages 
` divorced from the context and directed against the general capacity 

of women ‘and recommending their being always kept in a dependent 
position, passages similar to those which might be quoted against 
women from the works of the early Christian Fathers. The restric- 
tions placed upon a woman in the enjoyment of what she inherits, 
were similar to those sometimes placed upon even a male owner, 
namely, that he should not alienate even his exclusive property so as 
to leave his wife and children destitute, (see Mayne para. 460) res- 
trictions intended to be effectuated by moral and social sanctions and 
not by legal disqualifications. However it is now too late (and there- 
fore useless) to try to restore the old Hindu Law on these questions 
and we have to rest ‘thankful that at least’ in ` Bombay- in 
the cases of inheritance by sisters and daughters and other 
. female heirs who have passed to a different Gotra or are 
even. likely in future to pass by marriage to a different Gotra 
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an absolute right has been held to vest in them and not. 
merely what is usually known as “a woman's estate.” I-do not 
intend to deal at length with the rather fanciful theory of Mr:Mayne 
(page 710 of his Book) that the widow’s right to inherit arose out of 
her right to be maintained and I shall merely say „that it is almost 
inconceivable to me that the large legal right of inheritance could ` 
have grown out of the inferior right of maintenance and that the 
development of the law has been rather the other way, the widow’s 
full right of ownership in her husband’s property in Vedic times having 
been cut down in the medieval ages (the position of Aryan woman 
having become degraded in medizval times through the influence of 


‘surroundings and through the downward tendancy of all mundane 


institutions unless vivified and uplifted from time to time) (a) to a 
technical “ widow’s estate ” if her husband left no sons and (b) to a. 
small share of the inheritance under the Dayabhaga system if her 
husband left sons and at the time when the said sons divide the father’s 
property and (c) toa mere right of maintenance where the Mitak- 
shara and allied systems prevail. (Whether later customs opposed ` 
to the earlier shastras can be valid under the Hindu Law is a large 
question which again it has now become too late to consider but I 
might refer to Ghose and Bhattacharya, learned writers who know 
the Sanskrit texts in their original and who say that customs opposed 
to the Sruti and Smiriti can never become good Hindu Law). — 


The attempt of Mr. Mayne to trace the right’ of inheritance of 
the daughter to the ancient practice of the father appointing a daugh- 
ter to raise a son to continue the male line of her father, has not in 
my opinion, been more successful than his attempt to trace the 
right of inheritance in the widow toa mere right of maintenance. 
Slokas 127 to 129 (Manu Chapter 9) merely show the value of a daugh- 
ter to the extent of even continuing the male line of her father but do 
not all control the plain meaning of Sloka 130 which rests the © 
right of the daughter to inherit of the simple and intelligible ground 
that both the son and daughter proceed from the father and are 
closely united to his life as their physical life proceeded from his (see 
also Mitakshara Chap. II, Sec. 2, Sloka 2). i 


7. As I said before it is futile now to attempt to get over the 
restrictions imposed on female heirs inheriting to males by later. 
writers and by unshastraic customs which have become “settled” 
law ; but surely, it is not obligatory on Courts to make such restric- 
tions more severe than they have been already made by binding 
precedents. Many Hindus of the northern part of India have adopt- 
ed the custom of strict gosha for females from the Mussalmans. 
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Many Mussalmans in Malabar have adopted the Marumakkthayam 
system of inheritance from association with Malayalee Hindus, But 
it is surely not the duty of the Courts of Justice to impose on them 
the burden of the other antiquated practices which they have not 
adopted simply berause the practices already.adopted by them might 
be logically or historically connected with these other practices. 


8. In the case of the rights of female heirs who have succeeded 
to the property of their deceased male relations, I am not at all 
inclined to advance one inch further in the matter of the imposition 
of restrictions on their powers to enjoy such property as owners 
than the Courts have already gone. The current of decisions which 
sought to interpret unqualified gifts of lands to wives and daughters 
as giving them only a life interest on the presumed opinion of a 
Hindu male donor that his female relations are not fit to be trusted 
with full dominion over any property has happily been turned back 
in recent times (see Musiliyadu v. Nannigadu1 Radha Prasad 
Mullick v. Ranee Dassee and Peary Lal Mullick v. Ranee Mani 
Dassee, Ramachandra Naiker v. Vijayaragavulu Naidu,® Toolsi 
Dass Kurmokar v. Madan Gopal Dey,* Atul Krishna Sircar 
v. Sanyasi Churn Sircar,> Surajmani v. Rabi Nath Ojha.é 
The tendency of recent decisions is to enlarge the rights of Hindu 
female owners of property and not to restrict them. 


9. .Now, what are the restrictions on female heirs (inheriting 
to males) which have already become “ settled” law and cannot be 
now reopened in cases which are treated as governed by the Mitak- 
shara School of law? ‘What are the powers and privileges which 


have been already allowed to such female heirs by the precedents 


and which ought therefore to be jealously protected from encroach- 
ment ? Mr. Mayne says that it is “ wholly incorrect” to call the estate 


“inherited by a female heir from her deceased male relation as an 


estate “ for life.” “It would be just as untrue to speak of the estate 
of a father under the Mitakshara law as being one for life. Hindu 
Law knows nothing of estates for life or in tail or in fee.” The 
texts usually quoted as imposing restrictions on the female heirs’ 
powers are all texts which relate solely to the widow inheriting her 
husband’s property and do not apply in.terms to other female heirs. 
Bya false analogy, the restrictions have been gradually imposed on 
other female heirs also, though (as I said before) the daugher and the 
sister have escaped the penalty of such restrictions in Bombay. Some 
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acute lawyers (like Raghunandana of the Bengal school) wanted to 
proceed even further in the game of what I may be permitted to 
call the baiting of female heirs and wanted to make a daughter, 
mother and all other female heirs (other than the widow) forfeit 
their claims of inheritance on the score of unchastity just as a widow 
is supposed to forfeit hers on that score. They have unhappily 
succeeded in Bengal (see Ramnath Tolapatiro v. Durga Sundari 
Debit, but have happily failed in Madras and Bombay and the other 
parts of India. The reason which requires a widow to be chaste at’ 
the time of the opening of the inheritance of her husband’s estate if 
she wants to claim the said property of her husband as his heir and 
which imposes on her after she had inherited as heir the duty to lead 
an abstemious life the effect of which will necessarily be the preser- 
vation of her husband’s estate from wasteful alienations, 
has evidently no applicability to other female heirs and, 
inmy opinion, other female heirs, cannot on any intelligi- 
ble principle be allowed less powers over what they inherit as 
theirs than the widow. Mr. Mayne says (para 008) in so many 
words that the reasoning by which a widow has got limita- 
tions placed on her powers of alienating her husband’s estate “would 
not apply to the case of a daughter.” Mr. Mayne further says 
(para 625) that there is “less reason for imposing any such restric- 
tions upoù other female heir’s than on the widow. The notion that 
a female heir to a male’s property is a trustee for the next succeed- 
ing heir of the male is rithtly repudiated by all the text writers in- 
cluding Mayne (para. 625) and West and Buhler. She fully owns 
and represents that estate and the right of the so-called “ rever- 
sioner” is merely that of a contingent expectancy. Itis the Smriti 
Chandrika and other mediæval commentators expounding narrow, 
illiberal and even very harsh views that have tried to restrict women’s 
rights more and more. As remarked already, under the ancient 
sacred texts, the widow inherited before her sons who were to be 
dependent on her till her death. Her estate was an absolute estate 
though she was advised not to be extravagant. That great and 
unprejudiced scholar Professor H. H. Wilson says (Vol. 5 of his works) 
“It is absurd to say that a woman was not intended to bea free 
agent because the old Hindu legislators have indulged in general 
declarations as to her unfitness for that character...... The spirit and 
the text of the original law, in our estimation, recognize the widow’s 
absolute right over property inherited from a husband in default of 
male issue.” When her rights were afterward? reduced to receive a 





1. (1879) I, L. R. 4 C, 554. 
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share at the time of the partition among the sons, it was at first 
held that she had an absolute right over the share she so obtained ; 
by again the narrow views of the commentators who despised the 
fair sex prevailed. As professor Wilson well puts it. “The old 
lawyers have said ‘ Let a widow enjoy a husband's wealth; after- 
wards, let the heirs’take it? What obligation does this involve that 
she must leave it?” The ancient injunctions addressed to the widow 
“can scarcely be interpreted to mean that if a widow gives away or 
sells her estate, such gift or sale is invalid. Even the later writers 
who entertained less reverence for the female character than the 
ancient sages have stopped short of such declaration, and Jimuta- 
vahana is content to say that ‘a widow shall only enjoy theestate ; 
she ought not to give it away, or mortgage or sell it’ He allows her 
also, if unable to subsist otherwise, to mortage or even to sell it, and 
to make presents to her husband’s relatives and gifs or other aliena- 
tions for the spiritual benefit of the deceased. It is not till we come 
to the third generation of lawyers, the commentators on the commen- 
tators, that the restriction is positive, and Sri Krishna Tarkalankara, 
expounding Jimutavahana’s text, declares ‘a widow shall use her 
husband’s heritage for the support of life; and make donations, and 
give alms in a moderate degree for the benefit of her husband; but 
not dispose of it at her pleasure like her own peculiar property.’ The 
utmost that can be inferred from all this is, that originally the duty 
of the widow was only pointed out to her and she was left, in law as 
she was in reason, a free agent, todo what she pleased with that 
which was her own ; but that in later times attempts of an indefinite 
nature have been made to limit her power,” 


10, I hope Ihave not wandered too far from the point to be 
decided in this case in my anxiety to see that whatever restrictions 
might have already been imposed by “ settled” precedents, no fresh 
restrictions should be imposed on female heirs inheriting to mal 
owners. The “settled” restrictions are :— | 


(a) That on the female heirs death the male owner's next 
heirs and not the female heir’s own heirs succeed to the property 
which she has inherited and which has not been validly disposed of 
by her. 


(6) That she cannot alienate the corpus of the inheritance 
except for special purposes, those special purposes coming under 
the comprehensive word “necessity” including « religious or 
charitable purposes or those which are supposed to conduce to 
spiritual welfare.” ee i 
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11. Now the word “ necessity ” isa word of wide import and 
as is usual with words of wide import, there is a certain amount of 
uncertainty and vagueness attached to its full content. But it 
seems to me that it is impossible to argue that the maintenance of 
the heir herself is excluded from the meaning of the word “necessity” 
unless the heir is the widow of the deceased’ owner.’ I cannot conceive 
of a greater “necessity” than the maintenance of the connection 
between body and soul by the securing of food, riimant and , other 
things called “necessaries.” The gist of the learned. Subordinate 
Judge’s argument in the case is that the word “ necessity ” is not 
intended to apply to the “necessity ” of the heir herself but to the 
spiritual “ necessity ” of the deceased male owner or the “necessity 
to preserve his estate for the benefit of the next succeeding heir 
after the female heir, the said female heir being treatedas a mere 
trustee, who is permitted asa matter of grace to enjoy the bare 
income, however small and insufficient for her maintenance. I 
am unable to agree with the position that the female heir’s 
highest and most pressing legal “ necessity ” is not to sup- 
port herself and that she is bound to starve herself on account 
of another supposedly more imperious necessity, namely, that of 
preserving the estate intact for the reversioner. That a widow as 
heir could alienate Mer husband’s property for her own maintenance 
is fully conceded. (Sadashiv Bhaskar Joshi v. Dhakubai.) But 
it is argued that the married daughter who succeeds as heir has got 


-a lesser right as she had po such claim on her father’s estate during 
“his life-time for her maintenance as the widow had. Is it not 


strange that while in Bombay, the Gotra sapinda female heirs like the 
sister and daughter who have gone off into the families of other 
Gotras, are allowed a larger estate on that very ‘ground it should be 
argued in Madras that the latter heirs have got less powers of disposal 
than the widow and the mother because these latter, as belonging to 
the Gotra of the deceased, had a right to maintenance from the 
deceased’s estate during his life-time? However, the patent fallacy 
of the argument lies in confounding the extent of the rights of an 
heir who has succeeded to an estate and after he or she so succeeded 
with his or her rights in that estate before he or she so succeeded 
as heir. The two sets of rights have absolutely nothing to do with 
each other. A remote Bandhu of the 14th degree or even the circar 
might inherit a man’s property with full power of disposal after he 
or the circar so succeéds and yet the heir or the circar have never a 
shadow of right to be maintained out of the eestate during the. life- 
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time of the propositus. To try to impose greater .restrictions.on:the 
daughter than on the widow as heir after the succession opened 
because of their (real or supposed) different rights before the succes- 
sion opened ‘seems to me to be not based on any intelligible principle. 
A man is bound fo maintain his unmarried sister out of his ancestral 
property’and is not bound to maintain-a divided 14th cousin ; and yet 
when he dies, the 14th cousin might inherit absolutely the property 
while the sister should be content with a marriage portion and even 
if she inherits, she would have much less power of disposal than the 
male cousin of the 14th remove if he succeeded. In short, the bring- 
ing in of such foreign considerations as the right to maintenance 
seems wholly irrelevant and misleading. 


But even assuming for argument’s sake (I do not concede 
it except for the purposes of argument) that unless the daughter had 
some claim on her father’s estate for her maintenance her powers of 
disposal as heir of her father cannot extend to the finding of means 
for meeting the supreme necessity of procuring her own “necessaries,” 
has not a widowed destitute daughter whose husband’s family is 
_ unable to give her anything, has she not a legal claim on her father 
for her maintenance at least when she lives with him as a member 
of his family ? Has she not, at least, a social and moral claim against 
her father which ripens into a legal right against his estate after his 
death just as in the case of a daughter-in-law who has only a_ social 
and moral claim against her father-in-law if he has no ancestral 
property and whose moral claim becomés a legal ‘claim after his 
death? (See Rangammal v. Echammal1.) The authorities are all in 
favour of the existence of such a right in the .destitute married 
daughter except one doubtful decision in Bai Mangal v. Bai Rukh- 
mini®, J. C. Ghose says (Hindu Law, pages 295 and 296) “The law 
of Narada is clear, that when the husband's family is in destitute 
circumstances, the father’s family has to maintain a female. It is 
difficult to see how it is only a moral duty...... When the father’s 
family marry a girl to a poor man.,.how can it be said that when 
she becomes helpless on account of the indigence of the husband’s 
family the father’s family can turn her out without a maintenance ? 
Peraga According to the strict letter of the Hindu Law and also 
according to the nature of the constitution of Hindu Society, it is a 
clear legal duty on the part of the father’s family to maintain a 
woman under the circumstances noted above.” - And then the learned 
author proceeds to criticise Bat Mangal v. Bat Rukhmini? and says 
that that decision ‘is not correct according to the old law of the 








1. (1898) I. L. R. 22 M. 205. 2. (1898) I. L. R. 23. B. 291, 
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Rishis.” Mr. Mayne was formerly of opinion that if the husband's 
family “are unable to support” a married daughter “she must be 
provided for by the family of her father” and he was supported by 
Macnaghten (Vol. 2, page 118) and West and Buhler (233, 245, 
248 and 437) and 2 Strange (pages 83,90). Mr. Mayne, however, 
seems to have changed his opinion after the decision in Bai Mangal 
v. Bai Rukhmini. The learned Judges who decided that case while 
finding on the question of fact that “it is not clear that she” (the 
daughter) “is absolutely without any provision,” proceeded to lay 
down that even if she was destitute, there was only a social and 
moral obligation and not a legally enforceable right by which her 
maintenance can be claimed against her father’s family and even 
though she had returned to live with her father and brother after she 
became a widow. With the greatest deference to the very learned 
Judges (Justices Ranade and Parsons) who decided the case in Bai 
Mangal v. Bai Rukhmini.1 I must regretfully express my dissent 
from that decision and I concur in the opinion of J. C. Ghose, West 
and Bubler, Macnaghten, and Strange that there is a legal obligation 
on the father and his family to support a destitute daughter (though 
she had been married away) if she could not get sufficient provision 
from her deceased husband’s family for her maintenance. Bhatta- 
charya also says (page 400) that under the Hindu Law texts, 
widowed daughters are entitled to maintenance and “ justice 
requires that their right should be recognized.” The argument that 
by marriage she becomes’a member of another family and becomes, 
so to say, “dead” to her own family is merely carrying legal 
fictions to absurd lengths. A wife is half her husband’s body but 
you cannnot on that account give double rations to the husband 
for his meals and give none to the wife; nor does the daughter lose her 
consanguineness, blood relationship to her father and her right of 
inheritance to him and other similar rights, simply because she 
becomes attached by Pinda, Gotra and Sootaka to her husband's 
family by marriage. 


As I said before, the question of the daughter’s right to 
maintenance during her father’s life-time is irrelevant in the consider- 
ation of the question of the extent of her powers as heir to his 
estate. She cannot have less powers than the widow. ‘Their Lord- 
ships no doubt say in Tatayya v. Ramakrishnammah,? “ under the 
Hindu Law in force in this Presidency, the daughter’s...... powers of 
alienation...... are no greater than those of the widow” but they im- 
mediately add “ and we are inclined to hold tht they are not less,” 
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That learned Hindu lawyer J. C. Ghose says, however, that “the 
peculiar circumstances under which the widow’s right came to be 
recognized and limited did not exist in the case of the daughter and 
the mother.......The daughter was like a son when she took her 
father’s inheritagce and there is no justification for limiting her 
rights in any way” (“ or for holding that in her case but not in the 
case of the son, virtuous life was a condition precedent to her 
taking”). I am, however, content to take it for the purposes of this 
case that the daughter’s powers are neither greater nor less in extent 
than the widow’s powers and even in that view, the alienation to 
the extent of Rs. 306 borrowed by the Ist defendant for the neces- 
saries of her maintenance is binding on the whole estate of the 
father. 


As against the observations in Bai Mangal v. Bai Rukhminit 
(which are almost in the nature of obiter dicta), we have the direct 
authority of the decision of the Allahabad High Court in Rustam 
Singh v. Moti Singh? where it was held that a daughter inheriting 
to her father was entitled to mortgage her father’s estate to meet 
the expenses of the marriage of her own daughter and that the 
meeting of such expenses was a “ necessary purpose” justifying the 
alienation. No elaborate reasons are given in the above decision, 
evidently because the learned Judge felt no doubt on the question of 
law. The father was under no legal obtigation to provide for his 
daughter’s marriage and yet it was held that that the debt incurred 
by his daughter for expenses of such marriage, was binding on the 
reversionary heir. Surely the daughter’s own maintenance is a more 
imperious necessity than the grand-daughter’s marriage. 


In the result, the appeal must be allowed, the decree of the 

Subordinate Judge set aside and the District Munsiff’s decision restor- 

‘ed with costs against the plaintiff and in favour of the 2nd defen- 
dant in this Court and in the Lower Appellate Court. 


2 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
+, Present :— Mr. Justice Sankaran Nair and Mr. Justice Ayling. 


Pe sae : Decree holder —Plaintiff. 
Maharaja of Bobbi Appellant Petitioner. 
“a v. 

Sree Raja Narasaraju and) Ji udgment-—Dibtors (Defendiints) 
another J Respondents. 


Limitation Act Art. 182—Cl. 4—Step in aid of execution—A pplication in 
accordance with law—Transfer of decree for execution from District Court to 
Munsiff’s Court—Attachment by Munsiff’s Court—Application for sale to 
District Court whether application in accordance with. 


- A decree may be executed simultaneously in more than one court; but’ the 


` ‘court that passed the decree should permit concurrent execution before it is so 


carried out: and in the absence of such permission, the court to which, the 
decree is transferred for execution is the proper court which is Seized of the 
execution of the decree. ` r 


A District Court passed the decree in the case. The decree was transferred ` 
for execution to a District Munsiff’s Court subject to'the control of the District 


Court which passed the decree and in the same district. : The decree-holder 


‘got certain immoveable properties attached by the District Munsiff’s Court ‘in 


1905. In 1907 a petition for sale, of the properties attached by the Munsiff was 
‘made to the District Court; and the petition prayed. for notice under S., 248- 


Civil Procedure Code (XIV of 1882) and nothing further was done. A subse- 


Held :—That though the pétition of 1907 in so far as it prayed for notice 
‘was a step in aid of execution, yet it was not made to the proper court and 


Gonseg uently it could not give 4 fresh starting point for execution from its daté 
within Art. 182 of the Limitation Act. : | . 3 


Appeal against the order of the'District Court of Vizagapatam, 


dated 25th day of October 1910, in E. P. No. 15 of 1910 (in ` O. S. 


No. 11 of 1903.) : 
L. A. Govindaraghava Avyar and V. Rameau for appellant. 


A 


B. Narasimheswara Sarma for respondent. 


a at 
k 


te +The Court delivered the followi ing 


Judgment :—The question is whether the plaintifs applica- 
tion is barred by limitation. The plaintift obtained a decree in O S. 
No. 11 of 1903, on the file of the District Court of Vizagapatam. The 
decree was transferred to the District Munsiff’s Court of Parvatipur’ 
for execution on the 3rd of October 1904. The, decree-holder got cer- 
tain immoveable properties attachedb ut the petition was dismissed, on 


the 10th of March 1905 atid no further steps were taken inthe District "| 
Munsif’s Court. The decree-holder then applied fo the District Court 
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at Vizagapatam on the 13th December 1907 for the sale of property 
attached by the District Munsif. The petition was returned for 
amendment under Sec. 235 of the Code of Civil Procedure of 1882. 
It was re-presented without amendment and was then recorded with- 
out being registered. The decree-holder makes this present appli- 
cation on the 21st April 1910 for notice and for the realization of the 
amount by sale of the properties already attached. The question 
whether the last application is barred by limitation depends upon 
the question whether the application of the 13th December 1907 to 
the District Coart was in accordance with law and to the proper 
Court. 


The application of the 13th of December 1907 prayed for notice 
under Sec. 248 of the Civil Procedure Code of 1882 and the decision 
of the District Judge that such application must be treated as a, 
step-in-aid of execution is in accordance with the decision in Pachi- 
appa Achari v. Poojali Seenen}, 3 


The only question that remains therefore for decision is whether 
the application is made to the proper court. The District Judge 
decides that the proper Court to which the application should have 
been made was the District Munsif’s Court of Parvatipur to which 
the decree had been ‘transferred for execution and that therefore 
the present application is barred. Under Sec. 223 of the Cvil Proce- 
dure Code of 1882 (Sec. 38 of the present Code) the Munsif’s Court 
cf Parvatipur to which the decree was sent for execution has to 
certify to the District Court of Vizagapatam the fact of such execu- 
tion or if the Munsif’s Court fails to execute the decree the circum- 
stances attending such failure. Till that is done the Munsif’s Court 
tetains its jurisdiction to execute the decree. See Abda Begam v, 
Muzafar Husain Khan®, ‘There is no doubt therefore that the 
Munsif’s Court had jurisdiction to entertain a similar application for 
execution in 1905. This was not denied in argument before us. 


The next question is, whether that is the only court to which this 
application could be made or had the District Court also jurisdiction 
to order the sale of the property. Under Sec. 38 of the Civil-Proce- 
dure Code of .1908 (Sec. 223 of the Code, Act XIV of 1882) the 
decree may be executed either by the Court which passed or to which 
it is sent for execution. This in itself does not authorise the District 
Court of Vizagapatam which passed the decree to execute it after it 
had been sent for execution to the Munsif’s Court of Parivatipur. 
Sec. 39 states the cofidition under which 4 decree may be sent’.to 


1. {1905) I; L. R 28 M. £57. ~. 2, (1897) L b. R20 A-129; 








Mabaraja of 
Bobbli 
v. 
Raja 
Narasaraju. 


236 . THE MADRAS LAW JOURNAL REPORTS, [VOL. XXIII 


Maharaja pf -another -court fot execution. Under Cl. (c) it may be sent 


Bobbli for execution to another court if the court directs the sale or 
Fite delivery of immoveable property situated within the limits of 
ee ace the jurisdiction ‘of the court to which it is sent for execution. 


The reason for the transfer of this case is plain enough. By 
Cl. (a) it may also be sent to another court if thé judgment- -debtor 
resides there or carries on business or work for gain within the limits 
of the jurisdiction of that court. Under Cl. (b) if the judgment- 
debtor has no property within the jurisdiction .of the court which 
passed the decree sufficient to satisfy the decree and has property. 
within the limits of the jurisdiction of the court to which it is sent, 
the decree may be sent to that court for execution. Under Cl. (d) 
of Sec. 39 if the court which passed the decree considers for reason 
which shall be recorded in writing that the decree should be executed 
by another court, then also the decree may be sent to another court 
for execution. This section does not say that after the decree has 
been sent to another court for execution, the court passing the 
decree may not simultaneously carry on execution proceeding, but it 
is plain enough that Sec. 39 intends that it is only for special reason 
that the decree should be sent to another court for execution. _Thus,, 
if there is sufficient property by the sale of which the debt may be 
realised ordinarily, no Court would be justified in sending the decree to 
another Court for execution. At the same time it is quite possible that 
_ concurrent execution may be necessary. If, fot instance a property 
within the jurisdiction of this Court which passed the decree is com- 
paratively not of much value, and the property within the jurisdiction 
of the Court to which the decree is sentis also not comparatively 
~ ° of much.value then there can be no injustice to the judgment-debtor 
in carrying out the execution proceedings in both the Courts. 
If, the decree sent for execution to two or more Courts to be : 
exécuted at the same time the amount realised in the aggregate 
may be much higher than the judgment-debt, it would mani- 
festly be an injustice to the judgment-debtor to allow the execution 
proceedings to go on at the same time. Furthermore, if the full 
amount of the decree is realised by two or three courts it is difficult 
to.see how matters can be worked out—which of the sales is to be 
held valid and on what grounds, and, what, interests would be acquir- 
ed by the purchasers at.those sales. It is true the judgment-debtor 
may apply for stay of execution proceedings under Order 21, Rule 26 
but he is not entitled to get the execution proceedings stayed, 
While therefore these sections may not.show that concurrent. exe- 
cution cannot be carried on, they certainly. show that such execution. 
should be allowed only in exceptional circumstances, Iti is only when 
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such execution is necessary in the interest of the’ decrée-holder and 
when it can be carried on without hardship to the judgmént-debtor 
that it ought to be allowed by the court which passed the decree. 
The other provisions show that such court apparently retains control 
over the executioy proceedings. When the decree has to be execut- 
ed against the representative of the judgment-debtor then according 
to Sec. 50 the application has to be made to that court which 
passed the decree. When the decree has to be executed at the ins- 
tance of the assignee of the decree-holder then also the application 
has to be mads under Order 21, Rule 16 to the same court. Then 
again, power is given to such court to stay the execution proceedings 
in the court to which decree is sent for execution. When therefore 
concurrent execution is necessary the court which passed the decree 
may order it. But such order is passed and permission is given to 
the decree-holder to execute the decree simultaneously in more than 
one court, he is not entitled to carry on execution proceedings at the 
same time. The decision seems to be one of this view. In Sarada 
Prasada Mullick v. Lachmipat Singh Doogur,1 their Lordships of 
the Privy Council held that it was open toa court to send the 
decree for execution to three courts at the same time. This decision 
was passed under Civil Procedure Code of 1859. It may be pointed 
out that under Sec. 286 of that Code, the court was bound to 
transmit the decree for execution to another Court, “ unless there be 
special reasons to the contrary ;” under the Codes of 1882 and 1908 
it is optional with the court to send it to another court. Under Sec. 
284 of the Code 1859 their Lordships pointed out that when the decree 
is sent for execution to another court conditions may have to be 
imposed upon the decree-holder. This also shows the necessity of 
the exercise of judicial discretion. In the case in Kristo Kishore 
Dutt v. Rooplall Dass? also, there was an order by the court which 
passed the decree for simultaneous execution. These decisions are 
authorities for the proposition that decree may be executed simul- 
taneously in more than one court; but in all these cases there were 
orders allowing such execution and the consideration that I have 
already set out would seem to indicate the necessity of permitting 
< concurrent execution before such execution proceedings can be carried 
out. In the present case after the decree was transferred for execu- 
tion to Parvatipur Munsif’s Court that court had the seisin of 
the execution proceedings and it was bound to carry them out until 
execution was obtained or further execution became impossible, 
There was no order of the District Court of Vizagapatam staying 
execution in that couft for the purpose of executing the decree in 


1. (1872)14 M. I. A. 529 at 540. .- 2 (1882) I. L. R. 8 C. 687. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
Present :—Mr. Justice Miller and Mr. Justice Sadasiva Aiyar. 
Pallagani Sreeramulu AT J... Petitioner 


Appellant 


v: 
Raja Venkata ot - Respondent 


Appa Row Bahadur Garu. 


Madras Estates Land Act Ss. 19, 3, (Cl. 2), 77, 189—Suit by landholder for 


rent due on Kamatam or private land—Forum—Jurisdiction of Civil Courts. 


A suit for rent due toa landholder in respect of his Kamatam or private 
land is cognizable by a Civil Court and not by the Collector’s Court. 


Appeal under Section 15 of the Letters Patent against the judg- 
ment of His Lordship Mr. Justice Ayling, in C. R. P. No. 432 of 
1910 against the decree of the Court of the Principal District 
Munsif of Bezwada in Small Cause Suit No. 1770 of 1909, 

TP. Nagabhushanam for appellant. 

V. Ramesam for respondent. 

_ The Court delivered the following 


Judgment — Miller, J. -—I do not.think we can differ from 
the finding that that the land is Kamatam land.’ In that view the 
question whether the District Munsif had jurisdiction, depends 
ultimately on the proper construction of Section 19 of the Estate 
Land Act. It is contended before us that the phrase ‘the relations 
between a landholder and a tenant of his _ private land’ cannot pro- 
perly be held toinclude the right to sue for rent and the liability to be 
sued for it; and it was urged that these ‘relations’ are the condi- 
tions of the tenants’ tenures as set out in Chapter III of the Act. 
I do not find that this narrow construction is necessary ; the phrase 
can without impropriety be construed to include all the mutual 
rights and obligations of the landlord as such, and his tenant as such; 
in the absence of anything to indicate a contrary intention, I should 
be disposed so to construe it. I find nothing to indicate a contrary 
intention and on the other hand, as my learned brother has shown 
in the judgment which he has prepared and which I have had an 
opportunity of reading the intention of the framers of the. Act 
appears to have been by Section 19 to exclude the Collector’s Court 
as the forum in which were to be instituted suits for rents by a land- 
holder against a tenant of his private land. 

Finding then no reason to ex:lude the provision ofS. 19, I 
agree with my learned brother that there is no provision of this Act 
which ‘specially profides’ for the institution of the suits for rent by 

L. P. A. No. 78 of 1911. 24th April 1912.. 
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a landholder against a tenant of his private land; and ib follows 
that the forum in which such suits are to be instituted is not regu- 
lated by the Act and a suit in a Civil Court is not prohibited. 


The appeal therefore fails‘and we dismiss it with costs. 


Sadasiva Aiyar, J:—This is a Letters Patent*Appeal and the 
only: question seriously argued on the appellant’s behalf was whether 
in respect of Kamatam or private lands (i.e.,) lands not, coming, 
under the head of “ ryoti” and as defined in S. 3, Cl. (16) of the 
Madras Estates Land Act, a suit for the rent by the landlord against 
the tenant of such-lands is excluded from the jurisdiction of the 
Civil Court when S. 3, Cl. (ID, 77 and 189 and the schedule part (A) 
No. 8 of the Estates Land Act, are read together. S. 3, Cl. (II) 
defines “ rent ” 'as whatever is lawfully payable to a landholder for 
the use of land in his estate for the purpose of agriculture. S. 77, 
Cl. (I) empowers the landholder .to institute a suit before the 
Collector for the recovery of “arrears of rent.” S. 189 says “A 
Collector or other Revenue Officer etc” shall hear and determine all 
suits of the nature specified in parts A and B of the schedule and no, 
Civil Court in its original jurisdiction-shall take cognizance of such 
suit.” The schedule part (A) No..8 refers to suit by landlords to 
arrears of rent. It seems. to me clear that if these ' provisions alone 


_ are considered, the present suit is excluded from the jurisdiction of 


the District Munsif who has tried it on the Small Cause Side. 
(2). But the a aa ei on Section 19 of the Act which is 
is as-follows :— 


“ Except as otherwise specially saa in this Act, the 
relations between a ryot and his tenants or between a landholder 
and a tenant of his private land and the rights of any, other owners 


_ of land, are not regulated by the provisions of this Act.” Such 


special provisions expressly applying the provisions of the Act to the 
relations between a landholder and a tenant of his private land 
appear in Ss. 134 and 158 of the Act: Can we say that itis “ specially 
provided” by S. 189 (read with S. 3 (11); 77 and A No. 8) that the 
relations between the landholder and the tenants of his private 
lands in the matter of the forum in which a suit for rent by the land- 
holder against such a tenant should be brought are regulated by the 
provisions of that S. 189? I feel grave doubts on that point. 
Having ‘regard to the express reference in Ss.134 and 158 to“a 
tenant of private land” and to the positive provisions in those sections . 
regulating some of the relations between sucha tenant and the land- 
holder, I.do not think that the mere omission-to mention, in S. 189 
and tọ exclude expressly a suit for rent against such. a tenant of 


a 
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` private land from the operation of S. 189 could be treated as a 
special positive provision making that section regulate the relations 
between the landholder and a tenant of “ private ” land in the matter 
of the forum in ‘which the landholder should bring his suit for rent 
against such a tenant. 

|. 3. lam glad to find myself supported in this view by proceed- 
ings before the Legislative Council when the Act was being 


fashioned in the legislative Anvil. Ss. 77 and 134 of the Act occur in’ 


the same Chapter VI of the Act and correspond to Clauses 67 and 
124 (A) of the bill. Sub-clauses 1 and 2 of Clause 124 (a) of the 
bill (corresponding to Sub-clause (1) of S. 134 of the Act): refer to 
one of the relations between a landholder and the tenant of 


his’ private land and to the similar relation between land- 


owners under the ryotwari tenure and their tenants. The Advo- 
cate-General in moving an amendment to Clause 124 (A) said 
“It was not intended that these other landowners specified in 
Clause 1 and 2 should be debarred from instituting suits in the Civil 
Courts. The provisions of this chapter are a little too wide and 
Clause 67 is one of the provisions of this chapter. Under that 
clause, Sub-clause 1, the provision is“ the landholder may institute 
a suit before the Collector for the recovery of arrears,” so that the 
result of the enactment under Clause 124 (A) as it stands will be to 
require landholders mentioned in Sub-clauses (1) and (2) also to 
institute suit for arrears of rent before the Collector, That was 
not intended.” The Advocate-General*then by his amendment 
introduced words which (he thought) made a contrary intention clear, 
evidently holding that the clause in the bill corresponding to Sec. 19 
of the Act will prevent recourse by the landhoider to the revenue 
` courts for recovery of rent against the tenants of his private, lands 


after Clause 124 (A) is amended as proposed by him, (the Advocate- | 


General) by the addition of some-words. Honble Mr. G. S. Forbes 
in seconding the amendment of the Advocate-General said “that 
was clearly the intention of the original bill and the Council, that 
those other landholders should have a right for the recovery of reat 
by these processes. It was never intended to -give them right to 
sue before the Collector.” The remedies of a land-holder against 
the tenant of his private land and of a ryotwari landlord against 
his tenant for the recovery of rent were intended to be placed on 
the same footing and the latter can of course, sue only in the ordi- 
nary Civil Court for rent, though he can in certain cases, use the 
processes mentioned, in Sec. 134 for recovery of arrears of rent. 

4, In the result the appeal fails and is dismissed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


Present "Mr. Justice Abdur Rahim and Mr. Justice Ayling. i 


. Hyderman Kutti and another vis .. Appellants.* 
v. f ! 
Syed Ali and another 5 NA Respondents. 


Mahomedan Law—Guardian defacto—Powers of sale~-Essentials—Imper- 


ative necessity or necessary benefit 


According to Mahomedan Law, a defacto whois not a de jure, guardian of a 
minor can alienate the property of the minor only in cases of urgent and imper- - 


ative necessity and in cases waich must, in their very nature, be’ necessarily 
beneficial to the minor. 


A sale effected by the mother of a Mahomedan minor for defraying the ex- 


penses of the minor’s sister’s marriage or for the discharge of family debts is not , 


binding of the minor. 


Second Appeals from the decrees of the District Court of South 
Malabar at Palghat in Appeal Suit Nos. 1030 of 1909 and 53'6f 


7 


1910 presented against the decrees of the District Munsif et 


Palghat in O. S. Nos. 248 of 1908 and 4 of 1909. 


In S. A. 1416 of 1910. 


T. R. Ramachandra Iyer and T.R. Krishinasami iver for 
appellants. 


C. V. Anantakrishna Aiyar for respondents. 

A. Nilakanta Aiyar for appellant in S. A. 1639 of 1910. 

C. V. Anantzkrishnat Aiyar for respondent in Do, _ 

T. R. Ramachandra diyar for appellant: sale by a defacto 


guardian for necessary purposes is binding upon the ward even under’ 


the Muhammadan Law. : Sircar Vol. I, p. 484, Ameer Ali, Vol. II, 
p. 476. Hasan Ali v. Mehti Husain, Majidan v. Ramnarayan,? 
Mafazzal Hosain v. Basid Shetkh,? Ramcharan Sanyal v: Anu- 
kul Chandra Acharyya,* Hurbzi v. Hiraji Byramyji Shanja,? a 
S. A. 1443 of 1907, A. S. 15 of 1908. 


The view taken in Pathumabi v. Vittil Unmachabi,® has been 


considerably departed from in this court as is to be seen from the’ 


cases above referred to. Moyne Biv. Banku Behari Biswas,’ hag 
been considered by Rampini J. who was a party to it not to mili-’ 


tate against the view taken i in the later cases? Cf. also Umini Begam 
v. Kesho Das.8 | 


#S,A. No. 1416 of 1910 and S. A. No. 1639 of 1910. 13th April 1912, ` 
(1877) L L. Ri, A. 533, (1903) I. L. R. 26 A. 22. 

(1906) I. L. R. 34 C. 36. (1906) I. Ia R. 34 C. 66. 

(1895) 1. L. R.20 B 116. (1902) T. L. R. 26 M. 734, 738. ` 
(1902) ) I L. R. 29C. 473. (1908) I. L. R. 30 A. 462, 
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C. V. Anantakrishna Aiyar for’ respondent submitted that’a 
defacto guardian’ was unknown to Muhammadan Law. See the 
observation of Mir Ameer Ali from the Bench. 


Baba v. Shivappa,! Sitaram v. Anur Begam,? Nizamuddin 
Shah v. Ananda Prasad,? Hamir Singh v. Mussi Zakia,* Pathu- 
mabi v. Vittil Ummachabi,i Durgozi Row v. Fakeer Sahib,® 
Abdul Khader v. Chidambaram Chettiyar? Bhutnath Dey v. Ahmed 
Hosain,$ Mussamut Bakshan v. Mussi Dookhin,? He cited S. A. 
553 of 1902. 


Even a Gia can sell immoveable property only under limited 
circumstances; s22 Kali Dutt Jha v. Abdul Ali, 10 citing Mac- 
` naghten’s Pinciples of Mahomedan Law, Ch. VIII, Cl. 14. -An heir 
in adverse possession of the deceased’s estate cannot as pointed out 
by Sir, Bhashyam Aiyangar J. in Pathumabi v. Vittil Ummachabi> 
sell property: in discharge of debts not in the capacity of defacto 
guardian but in his own right. For authorities in support of this posi- 
tion, see Hamir Singh v. Musst Zakia*. The confusion between 
the two positions has led to Hasain Ali v. Mehdi Husan.14 


The Court delivered the following 


Judgment :—Abdur Rahim J.—In both these ee one 
‘common question arises whether the sale of a minor’s property by 
his'mother acting as defacto guardian is valid under the Mahomedan 
Law and if so, under what conditions. In one case Appeal No. 1416, 
the sale deed alleges that the shop which was sold has been vacant as 
the municipality prohibited the selling of fish and flesh.in that shop, 


that it was in a dilapidated condition and the mother of the minor `’ 


who is the 8th defendant was unable to execute repairs. The sale 
proceeds it is alleged were applied to the discharge of certain debts 
contracted for the marriage of a sister of the minor and for other 
purposes. It was to meet the expenses of the marriage that money 
was required and the other facts mentioned apparently furnished the 
reason for selecting this particular property for sale. In Suit No. 4 of 
1909 which has given rise to S. A. No. 1639 of 1910 the allegation in 
the plaint is that the minor’s mother who was managing the family 
affairs and maintained the children, utilised the money obtained by 
sale. of certain mortgage rights belonging to the minor for the 





1. (1895) I. L. R. 20 B. 199. 2. (1886) I. L, R.8 A, 324, 
3. : (1896) I. L. R. 18 A. 373. 4. (1875) I. L, R. 1`A. 57.. 
5. (1902) I. L. R. 26 M. 734. 6. (1906) I. L. R. 30 M. 197, 
- 7% (1908) I. L. R. 33 M. 276. 8, (1885) L L. R. 11e C. 417. 
%- 3B. L. R. A. C. 423, 10, ' (1888) LL.R. 16 C. 627 (P. C.) 


„11. (1877) I: L. R. 1 A, 533, 


Hyderman 
Kutti 
V. 
Syed Ali. 


Hyderman 
Kutti 


Ue 
Syed Ali 
Abdur 
Rabim J. 


246 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXIII. 


discharge of proper family debts and for other family necessity. 
The Court of first instance and the Appellate Court relying on the 
authority of Pathumabi v. Vittil Ummacha,) Durgaji Row v. 
Fakir Sahib? and Abdul Khader v. Chidambaram Chettiar,® have 
held in both the suits that the sales even if the allegation as to the 
purpose be true would not be binding on the minor in Mahomedan 
Law. ` 


The decisions of the Courts on the question how far the mother 
or other near relative of a minor who is not a guardian of the minor 
according to Mahomedan Law with respect to his property but has 
the custody and upbringing of the minor is authorized to ‘alienate 
the minor’s property are more or less conflicting. There are two 
decisions of the Privy Council on the guestion which must be noted 
first; one of these is reported in Kali Duttjhav. Abdul Ali.4 That 
was the case of a guardian and with respect to his power their Lord- 
ships of the Judicial Committee approved of the statement of the 
law as contained in ‘ Macnaghten’s Principles of Mahomedan Law’ 
Chapter VIII Cl. 14 but they upheld the transaction in question in 
that case on the ground that there was a dispute as to the title of the 
minor to the property and therefore the rule laid down in Macna- 
ghten did not apply, and also, on the ground that the sale was for the 
benefit of the minor. In Mata Din v. Sheikh Ahmed Ali 5 the sale 
was effected by the minor’s mother who was custodian of the minor’s 
person and was in possession of the property, in order to pay certain 
debts binding on the minor and their Lordships held that a person 
by de facto guardianship may assume important responsibilities to- 


* wards the minor though he cannot clothe himself with the legal 


power to deal with the estate. They declared the sale to be not 
binding although it was made for the payment of an ancestral debt 
as it was not made of necessity nor was beneficial to the minor inas- 
much as the facts of the case showed that the sale of the property 
was necessary. It is not clear what their Lordships’ decision would 
have been if the sale was made of necessity or was for the benefit 
of the minor. Another question was raised before the Judicial 


-Committee in that case viz., whether a sale under the circumstances 


found there would be void or voidable. Their Lordships reframed 
from deciding that question. It should also be noted that one of 
the members of the Committee, Mr. Syed Ameer Ali observed with 
some emphasis during the argument that there was no warrant in 
the Mahomedan Law for sale by the mother of minor son’s immove- 
L (1902) I. L. R. 26 M. 734. 2. (1906) I. L. R. 30 M. 197. 
4, 
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able property even for necessity; but though much weight must.of 
course be attached to the observation it cannot be said that the 
decision of their Lordships was based on such broad and general 
grounds. In this court it was heldin Pathumabi v. Vittil4 that the 
principles of the Hindu Law relating to alienations by the mother of 
a Mahomedart minor although the sale for the purpose of paying 
ancestral debts by a co-heir in possession of all the effects of the decea- 
sed, if bona fide, would be binding on the other co-heirs, The princi- 
ple of the ruling has been followed in Durgoji Row v. Fakir Sahib? 
and Abdul Kadir v. Chidambaram Chettiar®. In none of these cases 
was any definite opinion expressed on the general question, how far 
an alienation by a def acto guardian which is made for necessity and 
for the benefit of the minor is valid. Nor was this question decided in 
Second Appeal No. 1443 of 1907 an unreported judgment of Mr. 
Justice Benson and one of us. It was heldin Aliyammay. Kunhu- 
mad* that a guardian’s powers in respect of immoveable pr operty of 
the ward are very restricted in Mahomedan Law and that urgent 
necessity or clear benefit to the ward must be shown before an alie- 
nation by the guardian could be upheld. In laying down this 
proposition the learned Judges followed the Privy Council ruling 
already mentioned (i6 Cal.) and certain decisions of the Bombay 
and Calcutta High Courts. 


In the Calcutta High Court the law seems to be in a some- 
what uncertain state. The earlier decisions confine within very narrow 
limits the powers of the de facto or de jure guardian in dealing 
with a Mahomedan minor’s property while in more recent decisions 


this view has undergone considerable modification. In Musamat . 


Bakshun v. Musamat Doolhine,’ a sale by a guardian of a minor's 
property was held not to be permitted by the Mahomedan Law 
except for urgent necessity. In Bhutnath Dey v. Ahmed Hosain,® 
a mortgage by a person purporting to act as guardian was held to 
be void as it was not shown that the money raised by the mort- 
gages and utilised for paying arrears of rent could not have been 
raised otherwise than by mortgaging the minor’s property. Similarly 
in Morjna Bibi v. Banku Behari Biswas,” Justices Rampini and 
Pratt set aside a sale by a de facto guardian because such a person has 
no authority to deal with the minor’s estate, doubting whether even 
if the sale was for the manifest advantage of the minor it could be 
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upheld under the Muhamadan Law. In Mafazzal Hosain v. Basid 
Sheikh? however Rampini and Woodroffe JJ. decided that a sale 
for urgent necessity in order to pay the debts due by the deceased 
and for the maintenance of the minor was valid in Mahomedan Law: 
Mr. Justice Woodroffe was inclined to place the validity of such trans- 
action also on the grounds of justice, equity and gobd conscience 
inasmuch as it was not made out that it was prohibited by Maho- 
medan Law. It should be noted that the learned Judges distin- 
guished the decision in 29 Calcutta on the ground that it was not 
shown that the transaction was for the benefit of the minor. Chief 
Justice Maclean and Mr. Justice Caspersz in a case reported in 
Ram Charan Sanyal v. Anukul Chandra Acharjee,? followed the 
ruling of Rampini and Woodroffe JJ. in the last mentioned case 
and held that a sale by the mother as a defacto guardian of his 
minor son is good and valid if it is found to have been made bona- 
fide for the benefit of the minor. Referring to the case in 29 
Calcutta they pointed out that the effect of that ruling is consider- 
ably modified by the ruling in I. L. R. 34 C. 36. In fact, however, 
they have laid down a broader proposition than what forms the basis 
of Rampini and Woodroffe JJ’s judgment in I. L. R. 34 C. 36 
placing the ruling on general grounds of justice, equity and good 
consicence. But with all deference to the learned Judges there can 
be no doubt that the question must be determined in accordance 
with the provision of Muhamadan Law. Moreover it is difficult to 
see how a man who chooses to buy a minor’s property from a person 
who has no power to deal with it however bona fide his action may 
have been, can invoke any principle of justice and good conscience 
to support the transaction itself though no doubt such consideration 
may be a good ground for the Court refusing to render any help to 
the minor when he seeks to recover the property except on the 
condition of his restituting whatever benefit he has derived from the 
transaction. The other principle indicated in the decision of Ram- 
pint and Woodroffe JJ. and in other rulings viz. that in 
Mahomedan Law urgent necessity and benefit of the minor is a 
justifying cause of such a transaction though the person who acted 
on behalf of the minor had no legal authority of a guardian seems to 
be a more intelligible ground and requires careful consideration. 

Iri the Allahabad High Court in Hassan Ali v. Mehdi Hasain,® 
a sale by the mother was upheld on the ground that it was made 
for necessary purposes, namely, the payment of ancestral debts and 
the charge of maintaining the minor. In Hamir Singh v. Musam- 
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mat Zakia * a Full Bench of that Court held that a decree duly 
obtained against one heir who is in possession of the enfire estate of 
the deceased is binding on the minor. In Sitaram v. Amir Begain,? 
there are certain general observations of Mr. Justice Mamvod to the 
effect that the,powers of alienation such as those enjoycd by 
Hindu widow are not known to the Muhammadan Law, a 
Muhammadan widow being merely a co-heir with her childern and 
has not the authority of a guardian with respect to their property and 
Chief Justice Edge, in Nizamuddin Shah v. Anandi Prasad, 
set asidea mortgage executed by a Muhammadan miinor’s uncle, 
which was apparently not created for necessity on the ground that 
he had no power of alienation over the property. . 

The decisions of the Bombay High Court were brought to our 
notice; Baba v. Shivappat and Hurbai v. Hirajee Byramjeež; 
in the first case a sale by the mother professing to act as 
guardian of her minor son was set aside although it was made 
to discharge certain debts of the minor’s deceased ancestor, and 
in the other case a mortgage by the mother was declared not to be 
binding as it was made ueither for absolute necessity nor for the 
benefit of the minor. Both rulings enunciated the general principle 
that a mother, not being a legal guardian cannot bind the estate 
of the minor by any act of hers. 

‘In this state of rulings it becomes necessary to: examine the 
text books on Muhammadan Law to ascertain how a transaction 
which is entered into by a person who is lot the'legal guardian but 
is in fact acting as guardian is regarded iri Muhammadan Law. 

We may take it that the powers of such a person cannot be 
recognised by the law. The question is whether they have any power 
at all to bind the minor’s estate or rather in what circumstances if 
any, the dealings of a de fucto guardian with the minor's estate wil] 
be upheld. It seems to us to be quite clear from authoritative pro- 
nouncement of Muhammadan Jurists as well as upon the principles of 
Muhammadan ‘Jurisprudence that while the general rule is that the 
dealings with such a person do not ipso fecto bind the minor, the 
law recognizes certain exceptions to this rule. The exceptions are 
mainly based on the principles of Muhammadan Jurisprudence that 
necessity is a valid ground for relaxing a strict rule of law and the 
application of the principle in cases where a minor has no legally 
appointed guardian. seems to be well recognized. The author of 
Hedaya (see Hamilton,Grady’s Edition) in laying down that a person 

1. (1875) I. L. R. 1 à. 57. 2. (1886) L L. R. 8. A. 324. at 320, 
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who has the protection of an orphan may lawfully take possession 


‘of gift made to the orphan in order to make the gift valid, 


observes “ acts in regard to infant orphans are of three descriptions. 
1. Acts of Guardianship, such as contracting an infant in marriage, 
or selling or buying goods for him; (here, we may ppint out that the 
proper translation of the word in the original, namely, *Ambuvalay 
Lakena which is translated as “Goods” should be animals for 
breeding purposes) ; a power which belongs solely to the Walee or 
natural guardian whom the law has constituted the infant’s substitute 
in those points. IL Act arising from the wants of an infant, 
such as buying or selling for him on occasions of need ; strictly 
speaking the translation of the passage in the original Hedaya 
ought to be “ purchase of what the minor cannot do without and 
sale of it or hiringa nurse for him or the like”; which powers 


“belong to the maintainer of the infant, whether he be the brother, 


uncle or (in the case of a foundling) the mootakit or take up or 
the mother provided she be maintainer of the infant : and as these are 
empowered with respect to such acts the Walee or natural 
guardian is also empowered with respect to them in a still superior 
degree; nor is it requisite with respect to the guardian that the 
infant be in his immediate protection. III. Acts which are purely 
advantageous to the minor such, as accepting presents or gifts and 
keeping them for him;a power which may be. exercised. either 
bya mootakit, brother or uncle. and also by the infant himself 
provided he be. possessed, of discretion, the intention being only 
to open a door to the infant receiving benefactions, of an adyan 
tageous nature. An infant therefore is empowered in regard to these 
acts (provided he be discreet) or any person under whose protection 
he may happen to be. It should be observed that the sale and 
purchase mentioned as belonging to-the 1st category of enumerated 
transactions which are stated to be within the power of a lawful 
guardian but not of a person who is not such a guardian but has in 
fact the custody of the minor are in the nature of transactions entered 
into for purposes of profit. This text, however, be it also noted here, 
does not deal with the question under what conditions such sales 
and purchases by the guardian will be binding on the minor. Stated 
in plain language the law according to the Hedaya is this: a person 
who is in actual charge òf the property and person of the minor is 
empowered to do acts which are of imperative necessity having regard 
to the wants of the infant and acts which by their nature are neces- 
sarily advantageous to the infants. Such acts are not confined to 
dealings with any particular form of property of the minor so far as it 


can be gathered from the language of the Hedaya and other text-books 
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which will be presently noticed and the -very principle upon which 
the-validity of such acts is based precludes the idea of any such limi- 
tation. The rule enumerated by the Hedaya is accepted as good law 
by the other jurists of the Hanafi School. Imam Zeilai in his well 
known commentary on Kauz, viz, Tabinul Haquars, Vol. 6 at page 
34 in the chapter on Sales also states the law in similar terms. He 
says that the power which the law allows to be exercised over a 
minor is of three kinds:—* (1) What must be advantageous to the 
minor and such power exists in all who have charge of the minor, 
whether guardians or not, for example the acceptance of a gift or 
alms and such acts can ba done by the infant himself if he is of age 
of discretion ;. (2) what is absolutely injurious such as divorcing the 
minor’s wife or emanicipating a slave—such authority is not re- 
cognised in any one; (3) what is midway between the two that is 
what may be advantageous or hurtful to the minor. such as sale or 
hiring of property for purposes of profit such power is possessed only 
by the father, the grandfather, and their executors, whether they 
have the actual custody of the minor or not, because their power to 
deal in this manner with the minor’s property is by reason of their 
guardianship. Therefore it is not a necessary condition of the exer- 
cise of such power by them that the minor should be in their actual 
custody. This is how it is stated in Alka fi. The hiring of a nurse 
belongs to the first category; and giving the minor in marriage— 
this is a power possessed by all Ase or paternal kindred as it is 
usually translated and also by Zavilarham or distant kindred, in the 
absence of paternal kindred. None others possess this power. 


In Majuma-ni-amber which is a commentary of Mooltaka-I- 
Abhar it is pointed out that, according to Ashshafai and Matik and 
de facto guardian can buy or sell for the minor only with the permis- 
sion of the judge but the author does not doubs that the Hanafi Law 
which is the law governing the parties in this suit, is, as stated in 
the text of Maltaqua in the same terms as in the Hedaya and Kavsz. 
‘It is not necessary to refer to the Arabic text books on this point, 
as there seems to bs no difterence of opinion so far as the Hanafi 
Jnrists are concerned and all the text books repeat the statement of 
the law as cited above. The principle of the rule is also forcibly 
illustrated in the provisions of Mahammadan Law regarding the 
powers of an executor in connection with the question whether where 
more than one executor have been appointed by the testator, one 
of them can act singly. The general rule is that one of the two 
joint executors cagnot act alone but an exception is recognised 
‘in- such matters as are of urgent necessity and purely for the 
benefit of the estate. Thus in the Hedaya (see Hamilton’s 
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Translation Grayd’s Edition, Vol. IV, Chapter VII, Page 699,) the- 
matters in which’ one of the two joint executors can act singly - 
are thus enumerated—payments of funeral charges or for purchas- ' 
„ing victuals or clothes for the infant children of the testator, restor- - 
ing a deposit, preserving the estate, discharging the debts, acceptance 
of a gift for an infant, the hiring of a nurse, the selling of goods of a ° 
erishable nature, preserving the property of the deceased. In all 
such matters one of the joint executors is permitted to act alone on 
two grounds ; urgent necessity or clear benefit and advantage to the , 
estate. We may also point out here that according to the general 
principles of Mahammadan Law sale of a minor’s property by an 
authorized guardian even if it was not made for a valid cause (i.e)., ° 
of necessity or in circumstances which’ would make the transaction 
purely advantageous to the minor would strictly speaking be neither 


‘ void nor voidable in the ordinary sense of the terms. An alienation 


jof minor’s property without any justifying cause is regarded as 
Mauguf or dependent, that is to say its validity will depend upon the 
minor accepting the transaction on attaining majority. It cannot 
be said to be operative until it is ratified. It is a transaction. in a 
state of suspense: its validity or invalidity is only determined by the 
minor adopting or not adopting it after he has attained majority ; 
the effect of his decision will relate back to the date of the inception © 
of the transaction. If he decides to adopt the transaction it bs- 
comes valid from the inception otherwise it will be treated as void 
and of no effect from the very commencement. Some Hanafi 
Jurists are inclined to classify such transactions under the head of l 
Sahebe or legally correct transactions on the ground that the subject 
matter dealt with being fit for the purpose and the parties to the 
transaction being majors the contract is validly constituted or legally. 
correct, though it will not bə operative until the minor on whose 
behalf the transaction was entered into notifies his assent on attain- 
ing his majority. But the question as to the exact nomenclature 
applied to such a transaction in Muhammadan Jurisprudence is of 
no substantial importance. All that we are concerned with is its 
legal. effect. (See, B vhrurraiz, Vol. VI, Page 78.) The law as regards 
the effect of deälings with the minor’s property by a de. facto guard- 
ian otherwise than in a case of absolute necessity or clear advantage 
to the minor is but a corrolory. of the’ general rule to sales by a 
person professing to deal with another’s property but without having 
legal authority to do so (ie) by @ furuli as he is technically called; 
such sales generally are treated as malikuf gr dependent. The 
subject is discussed in Hedaya, Vol. II, Chapter X section ‘of 
Peroolea Bea or the sale of the property of another without his 
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consent,’ Grady’s Edition of Hamilton, page 296, Baille on the Maham- 
madan Law of Sales, pages 218, 220, 221 and 249; Quadi Khan, 
Vol. II, page 172 (Original) Tale ‘Mulhaquigq, Vol. IV, page 44 (Origi- 
nal) Raddul Mooktar (Original Vol.IV, page 110, Babrurraig) (Original) 
Vol. IV, pages 75e and 76; Almajalal (Original) page 53; Fatwa 
Algamiri, Vol. II, Calcutta Edition, page 255. The result of the above 
discussion is that according to Mahamadan Juirsts, in case of urgent 
and imperative necessity, such as those mentioned, the de facto 
guardian can alienate the property of the minor, no distinction being 
made between moveable and immoveable property. Also such a 
person can do acts on behelf of the minor which from their. nature 
must necessarily be beneficial to the minor. In either class of cases 
there seems to be no substantial difference between the power of 
such a person who has assumed the duties of a guardian without 
lawful authority and of.a legal guardian. But there are other 
powers which a lawful guardian can exercise which are not in the 
competence of other persons. It may be observed here, that an act by 
which the wants of the minor, are met must to the extent be also 
advantageous to the minor, and that is apparently why some of the 
writers regard acts done of necessity in the same light as acts which 
are purely for the benefit of the minor, (See Father Moyeen, Vol. 
HI, Chapter on Abominations, Section Sale, page 410). 

It should be pointed out that in Macnaghten’s Precedents of 
Mahomadan Law it is stated in Case 6 at page 171 that a mother 
who has assumed the guardianship of her minor son cannot exercise 
any right over the property of the minor. This asa statement of 
the general rule is undoubtedly correct but the leading authorities 
as we have shown, recognise certain exceptions to this rule. The 
case cited by Macnaghtenin which a mother sells portion of her 
minor son’s property for resuming the estate and recovers judgment 
in the suit would seem to be a case’ of absolute necessity and pure 
advantage to the minor. Such a sale is however stated to be totally 
illegal and inadmissible. This would seem to be in conflict with 
the case in Chapter VII, page 305 where it is laid down that where 
the uncle of the minor jointly interested in the property sells both his 
own share and the share of the minor such a sale may be valid under 
certain circumstances such as when the minor’s share is sold for 
double its value or where there isno means of supporting him with- 
out recourse to sale of his property or where the land is in danger 
of being lost or with a view to save the minor’s property from 
usurpation or when gome similar emergency has arisen. At all 
events according to the authoritative Hanafi Jurists there can be 
little doubt that the law is as we have stated it and the general 
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trend ‘of the decisions of the Courts seems to be substantially’ to 
the same effect.. , . 

In the present cases neither of the salés were clearly of the 
character which would be upheld on the ground either of their 
being made of necessity or being by their nature necessarily 
beneficial to the minor. The sale which is in question in S. A. > 
No. 1416 was really made to find money for the expenses of the 
minor’s sister’s marriage, and neither this nor the ground on which 
the sale which is in dispute in S. A. No. 1639 ‘is justified, nor the 
discharge of the family debts and other family purposes, can be said 
to be justifying causes according to the rule of Mahamadan Law. 

In Appeal No. 1416 an objection was taken to the decree which 
directs the division of the shop in as many as 54 shares on’the ground 
that it does not. make any provision for the sale of the shop in case 
such a division cannot be conveniently effected. But the objection 
was not taken in the Lower Courts and we are not prepared to hold 
that such an order, if found to be necessary, cannot subsequently be 
made by the Court which passed the decree (see Bai Hirakore v. 
Trikamdas Hirachand.’ In Appeal No. 1639 it was argued by the 
pleader for the appellant that the suit : was barred on two grounds. 
Firstly even if the findings of the courts be accepted that Jamal 
Muhamad Pulvar the 10th defendant attained majority in January 
1906, the suit which was instituted on the 3rd January 1909 was 
time barred. Plaint is dated 23rd December 1908 but the plaintiff 
did not apparently file the plaint until 4th January 1909. If the 


‘Court re-opened after the Christmas vacation on the 4th January 


1908 the suit would be within time and if the objection now taken 
had been taken in the Lower Court this apparently would have been 
the answer. The question not having been raised before the Lower 
Court and being one involving an investigation of facts cannot be 
entertained for the first time in Second Appeal. 

The second ground on which it is contended that the suit is 
barred is that although the 10th defendant could avail himself of 
three years time after the attainment of majority, the plaintiff as his 
assignee cannot be allowed such extention of time. This question 
again was not raised in the Lower Courts and in the circumstances 
which are stated in paragraphs 15 and 16 of the judgment of the 
District Munsiff in Suit No. 248, we-do not think we should allow the 
objection to be raised for the first time here. ba g 

“The result is both the appeals are-dismissed with costs. 

Ayling, J. :—I agree. er x: 





1. (1907) L L. R-32 B. 103. 


"PART VIIL] THE MADRAS LAW JOURNAL REPORTS. 255 


_ IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Ralph Benson, Officiating Chief Justice and 
Mr. "Justice Abdur Rahim. 


Tummala Nagabhushanam .. Appellant (Plaintiff. 
e y T ` 
"Sri Rajah Venkatadri Appa Row 
Bahadur Zemindar Garu being minor, j Respondent (Defendant) 


represented by the Collector of Kistna. 
. Abatement—Suit for wron gful distraint—Maxim—'Actio Personalis mori- 
tor cum-persona.’’ 


An action for recovery of damages for illegal distraint bya deceased person 
‘abates on the death of the distrainor when part -of the distrained property was 
misappropriated by the latter’s servant and the rest perished. 


. The only- cases in which apart from questions of breach of contract, express 
or implied, a remedy for a wrongful act can be pursued against the estate of 
a deceased who has done the act appear to be those in which the property 
or the proceeds or the value of property belonging to another have been appro- 
priated by the deceased person and added to his own estate or moneys. 

Phillips v. Homfray' referred to. 

S. 2 of Act XII of 1855 has no application to a suit instituted against the 
wrong doer himself in his life time. 

Hari Rao Ramadas v. Ramdas Mathuradas? Rameholg Das v, Rukmani- 
bai? referred to. 

Second Appeal from the decree of the DistrictCourt of Kistna 

at Masulipatam in A. S. No. 240 of 1908 presented against the decree 
of the Court of the District Munsif at Gudivada in ©. S. No. 380 


of 1905. 
T. Prakasam for appellant. 
M. Kunjunni Nair for respondent. 
The Court delivered the following 


Judgment :—When the allegations in ‘the plaint are carefully 
considered, the suit must in substance be regarded, as held by the 
District Judge to be one for recovery of damages for distraint illegally 
levied by the deceased Zemindar, the original 1st defendant on certain 
. moveables belonging to the plaintiff, some of which either perished 
or deteriorated owing to the negligence of the Zemindar’s servants 
- while the rest was misappropriated by those servants. It cannot 
be regarded as a suit for recovery of specific moveables appropriated 
by the original 1st defendant or their value. The nature of the 
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action being such as we have stated the maxim actio personalis 
moritor cumpersona would apply in the absence of any statutory 
provisions to the contrary. The scope of this doctrine is thus 
stated by Bowen L. J. in Phillips v. Homfray,1 “the only 
cases in which, apart from question of breach of contract, express or- 
implied, a remedy fora wrongful act can be pursued against the 
estate of a deceased who has done the act appear to us to be: those 
in which the property or the proceeds or the value of property 
belonging to another have been appropriated by the deceased person 
and added to his own estate or moneys.” In India no doubt this 


rule of common law has been to some extent modified by Act XII, 


of 1855 which enacts that an action may be maintained against the 
representatives of a deceased person for any wrong committed by 
him in his life time for ‘which he would have been subject to an 
action but as pointed out in Hari Rao Ramdas v. Ramdas Mathura- 
das,% which has been followed in Ramchoda Das v. Rukhmanibho y$ 
S. 2 of that Act which provides that no action commenced under the 
provisions of this Act shall abate by reason of the death of either 
party has no application to a suit’ which was instituted against the 
wrongdoer himself in his life time as such an action could not be said 
to have been commenced under the „provisions of the Act. Such suits 
are still governed by the rule enunciated in Phillips v. Homfray.! 


.The appeal is therefore dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE.AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 


Aiyar. i. 
Vadivalam Pillai... ias 1.. Appellant. 
. ` A (Defendant.) 
v. e’ 
Natasam Pillai ... ` asl ... Respondent. ' 
( Plaintiff.) 


_ Hindu Law—Joint family—Co-parcener of family property, sale by—Con- 
sideration only partly binding on both—Decree—form of, 

In the absence of anything appearing to the contrary, the consideration fora 
sale must be distributed o#er the whole of the property sold in proportion to 
the value of each part. 

Where one of two co-parceners of a Hindu joint family sells property be- 
longing to both and half the consideration only is found binding on the family. 
Held in a suit by the other co-parcener for recovery of his half share 
from the vendee, that he would be entitled to recover the same only on 


1. (1883) 24 Ch. D. 439. 2, (1889) L L. R. 13 B. 677. 


La 3, (1905) I. L. R. 28 M. 487. 
S. A. No. 1702 of 1910.. - < 16th July 1912. 
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‘payment of his share 7.e, half, of that portion of the purchase money which went 
towards discharging debts binding on both. 


Marappa Gounden v. Rangasamt Gounden dissented from. | 


Second Appeal from the decree of the District Court of Trichi- 
nopoly in Appeal Suit No. 34 of 1909 preferred against the decree 
of the Court of the District Munsif of Srirangam in Original Suit 
No. 402 of 1907. 


\ oT. V. Seshagiri Aiyar for appellant. 
“T. Natesa Iyer for respondent. 
The arguments appear from the judgment. 
The court delivered the following 


Judgment.—aA question of Hindu Law of some importance has 
been raised for decision in this second appeal. The necessary facts 
may be very briefly stated. One Manikam and Chinnappa were two 
Hindu brothers. They were living separate for a considerable time. 
The plaintiff is the son of Manikam. He sues to recover one-half 
of certain lands which were sold by Chinnappa in 1898. Evidently 
the lands in question as well as other property belonging to the 
brothers were managed by Chinnappa. The plaintiff’s case was that 
he and Chinnappa were undivided members and that the sale made 
by Chinnappa was not binding on him. “He therefore claimed to 
recover one-half of the properties sold treating the sale of the other 
half as valid as Chinnappa was entitled to alienate his own share for 
consideration. l 


Several questions of fact were raised by the defendant which it 
is unnecessary to refer to for the purposes of this judgment. The 
lower Courts found that the family was undivided. The appellate 
Court also overruled the contention of the defendant that the 
plaintiff's right to a share of the family properties was extinguished 
by the statute of limitations ; no good reason is shown for interfering 
in the second appeal with the finding on this latter question. 


. Mr. Seshagiri Aiyar argued that the plaintift was estopped by his 
conduct from disputing the alienation made by Chinnappa but the 
finding of the Munsif on the question of. estoppel was against him 
and no facts have been brought to our notice which would show 
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. that the plaintiff was estopped. The Lower ‘Appellate Court held 


that out of Rs. 500 the consideration of the sale deed Exhibit VIII 
executed by Chinnappa, Rs. 250 was borrowed by him for purposes 
bindifg on the family consisting of himself and his nephew the 
plaintiff but that the remaining Rs. 250 was. not binding on the 
plaintiff. On these facts he had to decide what decree the plaintiff 
was entitled to. He came to the conclusion that the plaintiff 
was entitled to a decree for the half share claimed by him without 
making any payments to the defendant. In doing so he considered 
himself supported by the authority of the decision in Marappa 
.Gounden v. Rangasami Goundun.+ 


In second appeal it is, contended by the learned Vakil for the . 
appellantythat the view taken by the Judge is wrong. Mr. Seshagiri 
Aiyar asks us to proceed on the basis that the amount Rs. 250 which 
is found to have been borrowed for family purposes must be regard- 
ed as a charge on the plaintiff’s share of the property. He argues 
that the family having benefitted to the extent of Rs. 250 by the sale 
the plaintiff cannot recover his share without paying the amount. 
In effect he'asks us to treat Chinnappa as having sold his own half 
share for the portion of the consideration which has been held to be 
not binding on the family and the other half share for the portion 
held.to be binding. Mr. Natesa Aiyar for the respondent asks.us to 
do just the contrary that is, to hold that Chinnappa must be taken to 
have sold his own half share for the portion of the consideration held 
binding on the family and the remaining half share for the 
portion held not to biad the family. We can find no “legal 
principles on which we can adopt either of these courses. According 
to accepted equitable principles in the absence of anything appearing 
to the contrary, the consideration for sale must be distributed over 
the whole of the- -property sold in proportion to the value of each 
part. On this principle the whole of Rs. 500 must be distributed 
„over the shares belonging to the plaintiff and Chinnappa respectively. 
There is no ground for supposing that one portion of the considera- 
tion was allocated to a particular half share and the other portion to 
the other half share. The valid portion of the consideration as well 
as the invalid portion must be distributed over each of the half shares 
of the plaintiff and Chinnappa respectively. The result would be 
‘that the plaintiff would be bound to pay one-half of the Rs. 250 held 
binding on the family, that is, Rs. 125 before he can recover poston 
of the half share claimed by him. ; 
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Only one decided case Marappa Gounden v. Rangasami Goun- 
‘den, bearing on the point has been: brought to our notice namely, 
the ‘case relied on by the District Judge. That case was in its facts 
similar to the present one. A Hindu father sold certain property. 
The sale was held to be invalid but a portion of the consideration 
was found to have been used for thé. benefit of the family, namely, 
for the discharge of the mortgage of the family property. The sale 
was impeached by thealienor’s son. Siubramania Ai yar, J. held that 
` the son was entitled to recover his half share without repaying any 
portion of the consideration which was used for the benefit of the 
‘family. With great deference to the learned Judge we find it 
difficult to accept the reasoning on which his judgment is based. 
He was much influenced by the practical inconvenience which 
according to him was likely to arise if the- alienee was 
allowed in such a case to claim reimbursement of a” portion 
of the consideration found to be binding on the family. The 
learned Judge ‘observes “Now a sale of joint property by a 
co-parcener though made without a legal necessity is in this 
presidency valid to the extent of the vendor’s share. Suppose that 
that share is really worth the whole of the amount paid by the 
vendee as the price, why should he get anything more? “Next, 
suppose that that share is really worth less than the price paid, the 


vendee cannot in sucha case reasonably ask for more than the - 


difference between the real value of the share which he gets and the 
price he has actually paid. It is scarcely necessary to say that 
questions as to such valuation are often not capable of easy or satis- 
factory settlement.” The whole of this reasoning proceeds on the 
assumption that when aco-parcener sells his share as well as the 
share of the other members, the other co-parceners are entitled to 
raise the question as to what is the real value of the share‘of the 
alienor. It cannot be doubted that a co-parcener is entitled to part 
“with his own share in any family property for any consideration he 
` pleases. Itis equally clear that as between the vendor and the 
vendee in the absence of any contract to the contrary the considera- 
tion for’ a sale will be apportioned between all the items of the 
properties sold, in case of dispute. There seems to be no reason for 
allowing the alienor’s co-parceners to ask the Court to adopt any 
other principle. It may be, as observed by the learned Judge, that 
questions as to valuation are often not capable of easy or satisfac- 
tory settlement ; assuming it to be so, the right of a co-parcener to 
sell his own propeety being now well recognised, the equities as 
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betwèen the vendee and the other co-parceners have to.be ` adjusted 
by the Court in the best manner possible. Nor does such adjusiment 
seem to present any inseparable difficulties. No question is raised , 
in this case of any collusion between the vendee and Chinnappa and. 
it is difficult to find any reason for proceeding om any other view 
than the principle already enunciated of apportioning the considera- 
tion on the whole of the property sold. The learned Judge proceeds’ 
| to say, “ the simpler and better view undoubtedly is that if the vendee 
wishes to stand by a sale which is valid only partially such as the 
present, he must be content with the vendor’s share, but that if he. 
wishes to repudiate the transaction altogether, his remedy is only 
against the vendor ina suit for the return of the price paid on- the 
ground that the consideration for the payment failed.” It is hardly 
‘necessary to say that the remedy proposed might be altogether 
useless in many cases. On the whole the proper course ‘in this case 
appears to.be to direct that the decree of the Lower Appellate 
Court -be modified by decreeing to the plaintiff a half share in the 
properties sold by Chinnappa after division by metes and bounds on 
condition that he pays to the defendants Rs. 125 with mesne profits 
from the day that, he deposits the said amount of Rs. 125 into Court 
and give notice thereof to the defendants. 

The Memorandum of Objections relates only to the form. of 
decree and -as we have already dealt with it no further order is | 
necessary. The defendant will pay two-thirds of the plaintift’s costs 
throughout. À i : - 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva' 
Aiyar. f 


Narsaya Upada_... ... Appellant. (Defendant). 
v. 
Venkataramana Bhatta ... Respondent. (Plaintif). 


Limitation Act S. 10, Arts. 134, 142, 144—" Assignee for valuable considera- ` 
tion?’—Reli gious Endowment—Permanent lease—Presum ption of title as lessce 
—No presumption of tenancy from year to year. 

A lessee who holds the landsin consideration of an annual payment of rent 

is an assignee for valuable consideration within the meaning of S. 10 of the Limi- 
tation Act, even though no premium was paid at the commencement of the 
lease. : 
“Arts, 142 and 144 of the Limitation Act are applicable to cases of pres- 
‘cription of limited interests as mortgagee or permanent lessee ; Gnana Sambanda 
Pandara Sannadhi v. Velu Pandaram, followed : ° 

* S. A. No. 1723 of 1910. 31st July 1912. 

1. (1899) I. L. R. 23 M. 271. 


— 
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The trustee of a temple has no beneficial interest in the properties of the 
temple; and a permanent lessee of the temple properties prescribes title as 
lessee from the date of the invalid alienation and the prescription is perfected 
on the lapse of twelve years from the date of the alienation. Abhiram Goswami 
v. Shymacharan Nandi, Iswar Shymachand Jee v. Ram Kanai Ghose? distin- 
guished : Damodar Das v. Lakhan Das? referred to. 


e is ` 
When a permanent lease has been found invalid, it is not open to courts to 
presume a tenancy from year to year from the payment of annual rent. Presi- 
dent and Governors of Magdalen Hospital v. Knotts, commented on. 


Second Appeal from the decree of the Court of the Temporary 
, Subordinate Judge of South Canara in Appeal Suits Nos. 124 and 
126 of 1909 presented against the decree of the Court the District 
Münsif of Udipi in Original Suit’ No. 438 of 1907. 


B. Sitarama Row for appellant. 
K. Y. Adiga for respondent. ` 


B. Sitarama Row submitted that a lease is a transfer for consi- 
deration though no premium is paid and rent is consideration; either the 
lessee is an assignee or he is not. If he is not an assignee, Sec. 10 has 
no application, neither the exemption nor the exception. Art. 144 
would apply. If he is an assignee, he is an assignee for consideration 
and the exception would apply. Even then Art. 144 would apply ; the 
starting point of limitation is the date of the permanent lease. A 
trustee cannot lease permanently. It would be a breach of trust on 
his part to do so. Abhiram Goswami'sl case is a case where the 
trustee had beneficiary interest. Similarly Iswar Shymachand Jee 
v. Ram Kanai Ghose*; else there is no means of reconciling them 
with Gnana' Sambanda Pandara Sannadhi v. Velu®; Damodar 
Das v. Lakkar Das.8 See also Nilmoney Singh v. Jagabandhu 
Roy.6 Mutts’ trustees having a beneficiary interest stand on a 
different footing from mere trustees. See Vidyapurna v. van 
nidht.t See also Pandurang Balaji v. Dnyanu.8 


K. Y. Adiga for respondent :—Abhiram Goswami's} case and 
the case of Iswar Shymachand Jeev. Ram Kanai Ghose? are ad idem. 
There is no means of getting over them. They were held to be clear 
Debutter cases. He relied upon President of: Magdalen Hospital v. 
Knotts. Rent having been paid, a tenancy from year to year 
ought to be inferred cur ad valt. 


The Court delivered the following :— 


1. (1900) I. L. R. 36 C. 1003. ° . (1911) I. L. R. 38 C. 526 (P. C.) 
3. (1910) I. L, R. 37C. 885. (1879) 4 A. C. 335. 

5. (1899) I, L. R. 23 M. 271. 6. (1896) I. L. R. 23 C. 526. 

7. (1904) I. L R. 27 M. 435. 8. (1911) L L. R. 36 B. 125, ` 
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Narsaya Judgment :—The plaintiff in the suit is the Muktessar or.” 
Upada trustee of a small temple in South Canara. The object .of-the suit 
Ng: is to obtain a declaration that the defendant is not entitled to obtain - .- 
ramana - possession of certain land from the plaintiff on the ground of. his 
Bhatta.’ being purchaser in execution of.a- decree which defendant obtained 
against a third party to whom he had granted- -the lea8e and whose 
rights he brought to sale for the realisation of the arrears of rent 
due to him under the lease. The defendant had obtained a mulgeni 
or permanent lease of the land from a former trustee of.the temple . 
in the year 1882 and subsequently granted the lease to the person’ 
whose rights he brought to sale and purchased in Court’ auction. 
Previous to the defendant’s suit against his lessee which was in 1906 | 
the plaintift had obtained possession of the land from -the lessee. - 
The plaintiff's contention was that the permanent lease granted by 
the previous Muktessar was invalid and not binding on the temple. l 
Defendant was admittedly in possession "of the land under his 
permanent lease till 1900, after which time possession was obtained 
by Phaniappa Vokuda, plaintiff’s predecessor in office from the defen- 
dant’s sub-lessee. THe defendant alleged that the permanent lease 
could not be questioned by the plaintiff after the lapse of so long a 
time and that he had acquired a permanent lessee’s right by prescrip- 
tion. The District Munsif upheld his contention. On appeal the 
Subordinate Judge Mr. Anantan Nair reversed the Munsif’s judg- 
ment and held that the’ defendant could not acquire a permanent 
lessee’s right by prescription as the land was trust property. The 
defendant preferred a second appeal to this~Court. When it first. 
came on for hearing. this Court asked the lower Court to record a 
finding on the question, “ Whether the defendart-wesJa.prrsasd on 
of the land in question in pursuance of Exhibit II (mulgeni'lease) 
for more than twelve years and whether he acquired a mulgeni right 
by prescription by such possession, assuming that the mulgeni was: 
invalid at its inception.” . The present Subordinate Judge has 
returned a finding to the effect that defendant did hold possession 
for a period of 18 years under the mulgeni, but that he has not 
acquired by such possession the right of a permanent lessee. He is 
.of opinion that Section 10 would prevent the defendant from acquir- 
\ ing any prescriptive right, that defendant cannot be regarded as an 
` assign for valuable consideration within the meaning of Section 10 of 
the Limitation Act as he merely agreed to pay a rent of- Rs. 18 
(eighteen) per year under the lease but paid no consideration for the 
grant of the lease itself. He observes further ‘that as the defendant 
was directed under Exhibit II to pay a sum of Rs. 5 (Rupees five) 
out of, the- annual rent of Rs, 18 (Rupees eighteen) towards the, 
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expenses of the pooja and other viniyogas of the idol of the temple, 
it may be said that the defendant’s possession was not adverse to 
the idol to whom the property belongs. 


- The appellant contends that the Subordinate. Judge’s opinion 
on the question ef limitation is wrong and that the defendant acquir- 
ed a complete prescriptive title to a permanent leasehold interest 
by his possession under Exhibit II. 


The question for our decision therefore is whether the defen- 
- dant’s possession was adverse to the idol and whether such adverse 
possession has created a mulgeni right in his favour. Both sides have 
. relied before.us on the opinion of the Judicial Committee of the Privy 
Council expressed in different cases, the appellant relying on Gnana 
Sambanda Pandara Sannadhi v. Velu Pandaram+ and Damodar 
Das v. Lakhan Das? and the respondent on Abhiram Goswami v. 
Shyamacharan Nandi? and on Ishwar Shyam Chand Jee v. Ram 
Kanai Ghose* that followed it. Before referring to these cases we 
may make a few observations as to how the matter stands under 
the provisions of the Limitation Act. Both the parties are agreed 
that the land in dispute is trust property and that the Muktessar for 
the time being has no beneficial interest in it at-all. Section 10 of 
the Limitation Act enacts that “no suit against a person in whom 
the property has become vested in trust for any specific purpose, or 
against his legal representatives or assigns (not being assigns for 
valuable consideration) for the purpose of following in his or their 
hands such property or proceeds thereof, or for an account of such 
property or proceeds, shall be barred by any length of time.” 


We are entirely unable to agree with the Subordinate Judge 
“ that the defendant is not an assignee for valuable consideration. 
The payment of rent every year is as much consideration for the 
lease as the payment of premium at the commencement of a lease 
would be. The defendant is permitted to hold the land perpetually 
in consideration of the payment of an annual sum as rent. There 
can be no doubt that the defendant must be regarded as an assignee 
for valuable consideration. That being so, the suit against him is 
not exempted from the operation of limitation by Section10. What 
then is the article of the second schedule to the Act applicable to 
the case? There are only 3 articles which call for consideration, 
Articles 134, 142 and 144. Article 134 as it stood at the date of the 
suit and when it was decided by the court of first instance was 
applicable to a suit, “ to recover possession of immoveable property 


1. (1899) T. L. R. 23 M. 271. 2. (1910) I. L. R. 37 C. 885. 
3.- (1909) -I. L. R. 36 C. 1003.’ 4, (1911) I. L. R. 38 C. 536. 
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conveyed or bequeathed in trust or mortgaged and afterwards 
purchased from the trustee or mortgagee.” The Privy Council held 
in Abhiram Goswami v. Shyama Charan Nandi,1 that the word 
purchased does not include anything short of an absolute alienation 
of title. We must, following this decision, hold that this article is 


‘not applicable to the case. $ 


There appears to be no reason for holding that Article 142 is not 
applicable if the possession of the defendant was adverse to the trust, 
inasmuch as the plaintiff :must be taken to claim the land in his capa- 
city as trustee through his predecessors in office. The trustee or 
the idol discontinued the possession of the land after the grant of the 
permanent lease in 1882 and for a period of more than twelve years 
the defendant continued in possession. If his possession was adverse 
to the trustée or the idol, then after the expiration of twelve years 
the right of the idol to possession inconsistent with the defendant’s 
lease became extinguished by limitation. But if Article 142 does 
not apply, 144 must apply, provided the defendant’s possession 
was adverse. As already stated, the trustee, who granted the 
lease had no beneficial interest in the property at all, and the 
lease. therefore could not be regarded as valid to-the extent 
of any limited interest that he individually possessed. On the 
assumption that the lease was not binding on the idol of the temple 
the defendant’s possession was without any valid title at all and 
must be regarded as adverse to the institution. See Sailendra Nath 
Mitter v. Karali Charan Singh,? Nilmony Singh v. Jagubhandu 
Roy,3 Gnanasambanda Pandara Sannadhi v. Velu Pandaram,*+ 
Dattagiri v. Dattatraya, Narayan v. Shri Ramachandra.® It 
is now settled law that Articles 142 and 144 are applicable where a 


person in adverse possession has prescribed for a limited interest such 


as that of a mortgagee or permanent lessee instead of claiming the 
absolute title to the property. This was the view held by the Privy 
Councilin Gnanasambanda Pandara Sannadhi v. Velu Panda- 
ram. In that case both the office of manager and the possession 
of the lands belonging to an idol were alienated by the guardian of 
the plaintiff in the suit, Their Lordships held that so faras the 
recovery of the office was concerned Article 44 applied to the case. 
They then observe “ Their Lordships are of opinion that there is no 
distinction between the office and the property, the endowment, the 
one is attached to the other. But if there is, Article 144 of the same 
schedule is applicable. That bars the suit after twelve years’ adverse 
1, (1909) I. L. R. 36 C. 1003. (19064 2 C. L. J. 546. 


2 
3. (1896) I. L. R. 23 C. 536. 4. (1899) I. L. R. 23 M. 271. 
5. (1902) I. L. R. 27 B. 363. 6. (1902) I L. R. 27 B. 373. 
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possession.” The same rule has been laid down in cases governed by 
the English Law. In the President and Governors of Magdalzn 
Hospital v. Knotts} a lease of land belonging to an Elemosynary 
Corporation was granted for 99 years at the rate of one pepper corn 
in 1783 by thé managers for the time being. The grant was not in 
conformity ‘with the provisions of the 3rd section of 13 Elizabeth 
C. 10. The suit was instituted in-1876 for:the recovery of the land 
on the ground that it was not binding on the Corporation. The 
House of Lords held that the suit was barred. The Lord Chan- 
cellor (Earl Cairns) points out the distinction between two classes 
of cases, one class where the whole property is devoted to the 
charity and the other class where the head of the Corporation has a 
personal interest in the property. In the one class of cases the posses- 
sion would. be adverse from the commencement of the possession 
while in the other class adverse possession would begin only after the 
death of the head who granted it. His Lordship observes. “It is 
clear that in the case of an Elemosynary Corporation the whole 
property of which is devoted to the charity and where the office- 
bearers and other members of the Corporation have no personal 
interest whatever, the object must be to make the property of the 
Corporation absolutely inalienable in any other than by the parti- 
cular form of lease whichis authorised. There is no intention to pro- 
tect a successor against a predecessor. | There is no ground for ad- 

mitting an intention that individual office-bearers of the Corporation 
granting the lease should be bound,but that their successors should be 
free, either to affirm or disaffirm it. The intention is to condemn the 
lease as a wrong, and a’ viod thing even though every member of the 
Corporation should have committed himself to it and should be 
anxious to maintain it.” With regard to the 2nd class of cases, “His 
Lordship observes “ Probably they proceed on the principle of a 
personal estoppel by reason of a personal interest in the head of the 
Corporation. But they appear to me to have no application to the 


case before your Lordships.” In Attorney General v. Davey 2 


there was a lease in 1726 by the wardens of a Parish Church for 
500 years reserving arent of six prounds per annum. A suit was 
- instituted in 1852 for setting aside. the lease and recovering posses- 
sion. It was held tobe barred and that the payment of rent could 
not be taken to have created a tenancy from year to year. In Attor- 
ney General v. Payne,® the managers of a hospital granted a lease 
for 999 years which was held to be not binding on the institution. 
The Master of the Rolls (Sir John Romilly) held that possession became 
1. (1879) 4. A.C. 325, 2. (1859) 4De. G.and J. 126. 
3. (1869) 54 E. R. 65. 
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adverse from the date of the lease to the extent of the alienation 
contained in the lease. In Shyamacharan Nandi v. Abhiram 
Goswami strongly relied on for the respondent the mahant of a 
shrine of two idols granted a Mokurari fatta or permanent lease 
of certain land. The suit for the recovery of, the land was 
instituted long after the period of twelve years had elapsed 
from the date of the lease. The plea of limitation was set 
up by the defendant who also alleged that the property was not 
really debutter or dedicated ‘to the idols,, but only subject to'a 
religious charge. Sir Andrew Sooble delivering the judgment of the’ 
Judicial Committee, after finding that the property was debutter and 


, that the lease was not binding on the idols, dealt with the question of 


limitation. But the only article considered by His Lordship is 
134. He observes. “The article in the Limitation Act applicable to 
this case is Article 134, by which a period of twelve years from the 
date of purchase is fixed for suits “ to recover possession of immove- 
able property conveyed or bequeathed in trust or mortgaged and 
afterwards purchased from the trustee or mortgagee for a valuable 
consideration.” His Lordship holds that the expression “purchased” 
would apply only to an absolute transfer. He then observes “ For 
these reasons their Lordships are of opinion that the leases under 
which the respondents claim were valid only during the life-time of 
the Mahant by whom they were granted.” Ina previous passage 
His Lordship observes that the lease “ on the most favourable con- 
struction enured only for the life-time of the grantor, Prananda, who 
died in 1891.” Notwithstanding the finding that the property was 
debutter, their Lordships apparently proceeded on.the view that the 
Mahant who made the grant had, as the head of the institution, a 
personal interest in the property which would validly pass under 
the lease. The sanad which was the root of the title obtained by 
the Goswamis who were the managers of the institution -apparently 
left room for holding that the Mahant for the time being did possess ` 
some personal ibterest. The grantee was to “bestow his blessing 
on the grantor and to enjoy and possess the property with great 
felicity.” See the judgment of the High Court in the case Shyama- 
charan Nandi v. Abhiram Goswami.2 Again in Ishwar Shyam 
Chand Jiv v. Ram Kanai Ghose,} the question of the applicabi- 
lity of Article 134 was alone considered and their Lordships merely 
followed the previous judgment of the Board in Shyanacharan 
Nandi v. Abhiram Goswani.1 Their Lordships observe “ what- 
ever might have been the inclination of their opinion, if , the 
e 





1. (1909) I. L. R. 26 C. 1003. , 2. (1906) I. L. R. 33 C. 511. 
2, (1910) I. L. R. 38 C. 526. - 
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matter had been resintegra it seems to their Lordships that 
they would not be justified in reviewing on an ex-parte appli- 
. cation, the considered judgment of the board delivered after 
full argument. They will therefore simply follow the decision 
“in Abhiram Goswami v. Shyama Charan Nandi! They do 

so, with less heSitation because the language of the article in 
‘discussion in that case and in this has been altered by subsequent 

legislation.” We are bound to take it that in that case also the 

judgment of the Privy Council’ proceeded on the footing that the 

manager of the institution had a personal interest in the alienated 

property. Damodar Das v. Lakshan Das? isin our opinion a 

distinct authority in favour of the appellant. Sir Arthur Wilson, 
. delivering the judgment of their Lordships observed * learned Judges 
of the High Court have rightly held that in point of law the property 
dealt with by the ekrarnama was prior to its date to be regarded as 
vested, not in the Mahant, but in the legal entity, the idol, the 
Mahant being only his representative and manager. And it follows 
from this that the learned judges were further right in holding that 
from the date of the ekrarnama the possession of the junior chela, 
by virtue of the terms of the ekrarnama was adverse to the right of 
the idol and of the senior chela, as representing that idol, and that, 
therefore, the present ‘suit was barred by limitation.” It is no doubt 
true the case was not argued before their Lordships for the respon- 


dent, but the decision is none the less an authority binding on us - 


Gnana Sambanda Pandara Sannadhi v. Velu Pandaram® 
and Nilmony Singh v. Jagabandhu Ro y * were cited by the 
appellant’s counsel and were apparently accepted by their Lordships 
as correct. Lord McNaughten who delivered the judgment of the 
Council in the later case of Ishwar Shyam Chand Jiv? was a party 
to this judgment. 


On the whole we are of opinion that the cases Abhiram Gos- 
wami? and Ishwar Shyam Chand 5 must be taken to have been 
based on the fact that the alienor possessed an individual interest on 
which the alienation could operate during his life time. 


It was contended by Mr. Adiga for the respondent that as the 
defendant paid the rent reserved under the permanent lease during 
his continuance .in possession, a tenancy from year to year must be 
deemed to have been created between the temple and the defendant 
and he relied on an observation of Lord Selborne in President and 
Governors of Magdellen College v. Knotts.6 The observation 

1. (1909) I. L. R. 26 Œ. 1003. 2. (1910) T. L. R. 37 C. 885 (P. C.) 


3. (1899) I. L. R. 25, M. 271. 4. (1901) I. L. R. 23C. 536. 
5. (1910) I. L. R. 38C. 526, 6 4A. C. 335. 
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is“ as follows: —“ The other observation which I wish to 
make is that the present case is one for which: there was 
probably no precedent and which is never likely to be followed by 
another similar to it a long term having been attempted to be granted 
by a charitable corporation at a pepper corn tent. If any rent had been 
reserved and received the legal relation from year to year would have’ 


| been created and the statutes of limitation could not have run.” There 


is nothing in the judgment of the Lord Chancellor or of Lord Gordon 
to show that they concurred in these observations. It is opposed to 
the judgment of the Court of appeal in Attorney-General v. Davey? 
already referred to. A tenancy from year to year could result in 
this case only if a mutual agreement of parties to that éffect could ` 
be inferred. How is this possible when the defendant never intended 
to hold as a tenant from year to year but under the invalid perma- 
nent lease ? His payment of rent under the permanent lease might 
no doubt prevent him from: setting up, as the result of his adverse 
possession, any higher right than that of a permanent lessee. It 
could not create a tenancy from year to year which must be the result 
of a contract, express or implied. In the absence of a contract, the 
only question is, what was the right set up by the defendant ? This 
was the view acted on in the cases already cited. j 


It was next contended that although the previous trustee had 


. no right to grant a permanent lease he was competent to grant a 


lease from year to year and that the lease must be regarded as a 
good lease from year to year. But to accept this argument would 
be entirely to change the contract between the parties which the 
Court has no power to do. It has no doubt been sometimes held- 
that where a person has a limited power under an instrument and he 
acts in excess of his power, if the Court cau separate the valid por- 
tion of his act from the invalid portion, his act could be upheld in so 
far as it is valid. In Bishop of Bangor v.Parry,? Charles J. refused 
to accept an argument similar to that urged for the respondent. 
There a trustee of a charity who had no power without the approval 
of the Charity. Commissioners to grant a lease for more that 21 years 
executed a lease for 45 years; it was contended that the lease should 
be upheld as valid for 21 years., The learned, Judge held that this 
could not be done and that the lease must be regarded as altogether 
invalid and he observed that there was no analogy between the case 
before him and the class of cases where persons possessing only a 
limited interest have purported to make a grant in excess of that 


“interest and where it has been held that the gsants though bad as 





1. (1859) 4 De. G. and J. 136. à 2. 2 Q. B..p. 277. :- 
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regards the excess should be regarded as good for so much as was 
within the competence of the grantors. As illustration of such cases 
“we may mention a grant of a lease by a widow or other life owner 
for a period longer than her or his life. We do not think that the 
analogy of such cases is applicable to the lease in question in the 
present case We must hold that the defendant acquired by prescrip- 
tion the right of a permanent lessee in the land in question. 


We reverse the decree of the Lower Appellate Court and restore 
that of the District Munsif with costs both here and in the Appel- 
late Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr, Justice Sadasiva 
Aiyar. 
mother and next friend Narakka Plaintiff (Appellant.) 
v. 
Gazzala Ganamma and another. Defendants (Respondénts.) 


Gazzala Veerayya, minor a 


Limitation Act, Art. 125—Hindu Law—Reversioner’s suit to set aside alie- 
nation by Hindu widow—Cause of action, 


The cause of action for a reversioner to sue to set aside an alienation bya 
Hindu widow during her life time is distinct from the cause of action for ano- 
ther reversioner to bring a like suit and the fact that one is barred by the law of 
limitation from bringinga suit cannot be a bar to another reversioner against 
whom minority had the effect of extending the fime for kringing like a suit, 
Govinda Pillay v. Thayammal,! Bhagwanta v. Sukhi? Abinash Chunder 
Mojumdar v. Hari Nath Saha? followed, Krishna Aiyar v. Lakshmammal 4 
distinguished, Mallapudi Ratnam v. Mallapudi Raviah® doubted. 

_ Second Appeal from the decree of the District Court of 
Cudappah in A. S. No. 77 of 1909 presented against the decree of 
the Court of the District Munsif of Cudappahin O. S. No. 44 of 


1909. 
S. Swaminadhan for mers 
V C. Seshachariar for respondents. 
The Court, delivered the following 


f J udgmeut :—The plaintiff in this suit’ sued as a Hindu rever- 
sioner to declare an alienation made’ by the 1st defendant invalid 
as against his reversionary ‘interest.: The Ist defendant is the 





S. A. No. 422 of 1911. 26th July 1912. 
1. (1904) I. L. R. 28 M. 57. -2 (1899) I L. R. 22 A. 33. > 


3. (1904) 9 C. W. N. 25. 4. (1908) 18 M. L. J. 275, 
z 5. (1902) I. L. R. 25 M. 731. 
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daughter of the plaintiff's senior paternal uncle. The plaintiff’s 
case was that the property alienated was given to her for mainte- 
nance. This was denied on the part of the defendants. The Dis- 
trict Munsif found that it was not proved to have been given for 
maiatenance but he however, took the estate held by the 1st defend- 
ant to be a limited one. He also held that the sub was not barred 
by limitation and gave the plaintiff the declaration asked for. On 
appeal the District Judge begins his judgment by saying that the 
only point argued is one of limitation. In considering that point the 
Judge goes on to say that the Munsif having found that the grant 
was not for maintenance it must be presumed that it was an absolute 
gift to 1st defendant with full powers of alienation. If the 1st defen- 
dant had an absolute estate with right of alienation then the plain- 
tift would have no cause of action at all and there, would be no ques- 
tion whether his suit for a declaration was barred. He then refers to 
Bajrangi Singh v. Manokarnika Baksh Singh.1 The bearing of 
that case we suppose was taken to be that the plaintift would not be 
entitled to impeach an alienation which his father who was living for 
some time after it was made did not attack. This again has nothing 
to do with the question of limitation. Substantially therefore the 
District Judge has decided the case on the ground that the plaintiff 
has no cause of action. We cannot regard this judgment as satis- 
factory and having regard to the statement that the question of limi- 
tation alone was argued we cannot accept the finding of the Judge- 
that the Ist defendant had an absolute estate. We must confine 
ourselves to the consideration of the question of limitation arising 
from the facts that the plaintiffs father did not sue to set aside the 
alienation in dispute and that more than 12 years had elapsed from 
the date of alienation before this suit was brought. 

The alienation in question was made in 1896, The plaintiff 
was then a minor of tender years. His father was alive. The 
father died without questioning the alienataion. The suit was institu- 
ed in 1909 more than 12 years after the date of alienation. It is 
contended for the respondent that under Art. 125 of the Limitation 
Act this suit must be held to be barred. That article applies to a 
suit during the life of a Hindu female by a Hindu, who, if the 


“female died at the date of instituting the suit would be entitled to 


the possession of land to have such alienation of the land made by 
the female declared to be void except for her life; the period is 12 
years and the starting point is the date of alienation. Now the 
plaintiff in this suit is a person who would be entitled at the date of 
the institution of the suit to the possession gf the land if the Ist 


1, (1907) 1. L. R. 30 A. 1(P. C.) 
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defendant then died. The plaintiff was a minor at the date of the 
suit. "We may note that a question was raised with respect to the 
plaintiffs real age by the defendant but the same issue framed to 
try it was not pressed and we must therefore proceed on the footing 
that the plaintift, was a minor. Applying Sec. 6 of the Limitation 
Act the plairitifi’s suit is not barred by limitation as he is entitled to 
institute it within three years afterh e attained majority; prima 
facie then his suit.is not barred. But it is argued by the learned 
Vakil for the respondent that as at the time of alienation the plain- 
tiff’s father was alive and as the father could have instituted a suit 
for declaration the present suit must be taken to be barred because 
the cause of action for a declaratory suit is the same for both the 
father and son, and the son should be taken toclaim through the 
father. The argument was considered and held to be untenable in 
Govinda Pillay v. Tha yammal! by Benson and Davies JJ. The 
decision in that case is in accordance with the view taken by the 
Allahabad High Court in Bhagwanta v Sukhi,? and by the Calcutta 
High Court in Abinash Chunder Mojumdar v. Harinath Saha.® A 
different view was no doubt taken by the Bombay High Court 
‘in Chhaganram Astikram v. Bai Motigavri.t The judgment in that 
case proceeds on the ground that a remoter reversioner must be 
taken.to claim through the immediate reversioners. As pointed out 
in Sakyahani Ingle Rao Saheb v. Bhavani Bhoji Saheb,” this view 
is not in accordance with the dicta of the Privy Council in several 
cases. These dicta were again considered in Chivuvolu Punnamma 
v. Chivuvolu Peraraju® a Full Bench decision. The case itself 
was one for declaration with regard to an adoption. A distinction 
was made between a suit for a declaration of the invalidity of the 
alienation made by a widow and of the falsity of an alleged adoption 
or the invalidity of an alleged adoption made by a widow. In 
Chinna Veerayya v Lakshmi Narasamima’ the view laid down in 
Sakyahani Ingle Rao Sahebv. Bavani Bhoji Saheb * was followed. 
Mr. Seshachariar bas called our attention to two decisions of this 
Court which he says support his contention. The first of these 
is Krishna . diyar v. Lakshimammal.8 There several daughters’ 
sons of a Hindu proprietor’ instituted a -suit for a declaration 


that certain alienations made by their grandmother were in-` 


valid. Some of the plaintiffs had attained their majority more 
than „six years before the suit was instituted. But one of them 


2 





-(1904) I. L. R. 28 M. 57. 

(1904) 9-C. W. Ne 25. 

(1904) I. L. R. 27 M. 588. / 
(1912) 22 M. L. J. 375. 


(1899) I. L. R. 22 A, 33. 
(1890) I. L. R. 14 B. 512. 
(1906) I. L. R. 29 M. 390. 
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was a minor within 3 years before the institution of the suit. 
It was contended that the suit was not’ barred by limitation so 


-far as the latter was concerned. The argument did not prevail. 


The ratio decidendi may be stated in the words of the learned 
Judges who decided the case. “The plaintiffs are admittedly 
members of a joint Hindu family and they woult be entitled 
to succeed jointly to the estate of their maternal grandfather 


Anantakrishna Iyer, if their mother Lakshmi were now dead. ` 


Venkayyamma Garu v. Venkatramanayamma Bahadur Garu." 
They would inherit his estates as ancestral property under the ordinary 
law of inheritance with right of survivorship. The first plaintiff was 
alive at the date of the alienations and the right to sue accrued to 
the family on the date of the alienation. , Chiruvolu Punnamma v. 
Chiruvolu Peraraju.2 The first plaintiff attained majority many 
years ago and could have brought the present suit on behalf of the 


“joint family.” It is clear that the decision proceeded om the ground 


that the plaintiffs were all entitled to their natural grandfather's 
property as their joint estate and that the suit could have been 
instituted by the eldest of them on behalf of all, and the decision in 
Venkayyamma Garuv. Venkataramanayanuna Garu,? is relied on 


_as justifying this view. But as already stated this is not the view 


held by the Privy Council with respect to the right of reversioners 
to impeach an alienation.made by a widow. The special considera- 
tions held to be applicable while the reversioners are the daughters’ 
sons inheriting the estate of their natural grandfather cannot be 


‘held to apply to other reversioners. The other case on which Mr. 


Seshachariar relied is Mallapudi Ratnam v. Mallapudi Ramiah.3 
There the alienation was made by the maternal grandmother of the 
plaintiff in 1874, A previous suit ‘has been instituted for declaring 
the invalidity of the alienation by two of the daughters of grand- 
father but had been withdrawn. ` The plaintiffs asked that the 


A 


original alienation of 1874 as well as what was regarded as tanta- , 


mount toan alienation by the plaintiffs in the previous suit in conse- 
quence of their withdrawing it be set aside. It was held that the 
withdrawal gave a fresh cause of action to the plaintiffs and the 
suit was held to be not barred. The learned Judges, however, observe: 
“The Judge is right in holding that in so far as the alienation of 
1874 is concerned this suit is barred by limitation.” No reasons 
are given in support of the opinion and notwithstanding the high 
authority of the learned Judges who decided it we are with all 
deference constrained to difter from their view. We must hold: that 





x 
1. (1902) I. L. R. 25 M. 678. . 2.. (1906) I. L. R, 29 M. 408. 
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the’suit is not barred by limitation assuming that the Ist defendan 
had: only a limited estate in the property aliznted. 

We reverse the decrees of the District Judge and remand the. 
appeal for disposal on the other questions raised in the case includ- 
ing the question of the extent of Ist defendant’s estate. 


Costs in the Sécond Appeal will abide the result. 


JIN THE HIGH COURT OF JUDICATURE AT MADRAS. 
a Present :— Mr. Justice Sundara -Alyar. 


" ` Solamalai Mudaliar + aaa (Plaintiff) Petitioner. 


Vadamalai Muthiran ..,. ... (Defendant) Respondent. 


es ‘Stamp Act S. 36—Canceltation of Stamp—"Has been admitted in evidence” 
—Meaning of. i 
‘Tt is not possible to lay down any general rule as to what mode of cancella- 


tion would be effective as a’caincellation of stamp. 

S. 36 bf the Stamp Act lays down a rule preventing only the exclusion of 
what already is evidence in the proceedings. But if certain proceedings termi- 
nated and other proceedings where the documents would not be regarded as 
being in evidence already, recommence e.g., where the prior ex-parte proceed- 
ings were set aside, and new proceedings begin, S. 36 would have no application, 
After the ex-parte proceedings are once set aside subsequent proceedings are in 
substance different, though the suit is technically the same. 


Petition under S. 25 of Açt IX of 1887 praying the High Court 
to revise'the decree of the Court of the District Munsif of Srirangam 


in Small Cause Suit No. 176 of 1910, dated the 30th day of August 


1910. 


T. R. Venkatrama Sastri for petitioner. 
K. V. Krishnaswami Aiyar for respondent. 


T. R. Venkatarama Sastri :—The document was executed 
outside British India inthe Malay States. Sec. 3, Stamp Act requires 
no stamp: for a document such as the one in suit. Cf. S. 19. Therefore 
it is not an. instrument chargeable with duty under S. 35 of 
the Stamp Act Mohomed Rowther v. Mohomed Husain Rowther. 
` Ibrahim v. Abdul Rahman.? Secondly the document has been 
effectively cancelled. ‘There is no provision in the act itself stating 
the principla Nor is there any decision discussing it. As a matter 
of fact stamps are often times in practice cancelled merely: by the 
drawing of a line across them. Thirdly the document was adinitted in 





$.. 
„C. Re P. No., 893 of 1910. . - 10th April 1912! <" 
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evidence before the ex-parte decree was set aside. Having been once 
admitted, it admittedly cannot now be objected to. The language of 
S. 36 is clear on the. matter. < 


K. V. Krishnaswami Aiyar :—The pro-note has been endorsed . 
by the payee in British India in favour of plaintiff." The document 
is therefore chargeable with duty. See Sec. 3, Cl. 2 and Sec. 19: (2) 
the document has not been effectively cancelled. See, A. Ralli v.. 
Uramalli Ayal, Virabatraps v. Bhimaji.2 Moreover that is a 
question of fact and ought to prevail. The section speaks of this 
admissibility being objected to in the same proceeding. This is not 
the same proceeding. ‘he original proceeding terminated when the 
ex-parte decree was set aside. What followed was a new proceeding - 
though technically the same suit. The document has again to be 
tendered, proved and exhibited. The section shows that the docu- 
ment must be in evidence when its admissibility is being objected to. 
Moreover in Chunilal v. Mulabat 3 it was decided that “admitted in , 
evidence.” in S..36 refers to the admission after a judicial considera- 
tion of the question asto stamp. It is not so here. I also rely 


‘on the report of the Select Committee as: showing the spirit of the 


section, S.19 speaks of the first holder endorsing. Here it was 
the payee. ey is 


The Court delivered the following 


Judgment :—The question raised in this revision petition is 
whether the Lower Court was right in rejecting as inadmissible the 
promissory note on which the suit was instituted. The note was 
executed outside British India but was endorsed over to the plaintift 
in British India. It is quite clear under S. 3, Clause (b) of the Stamp 
Act that the document required to be duly stamped. The District 


_ Munsiff held it to be not duly stamped because the stamp was not 


cancelled in such a manner that it could not be used again, The 
manner in which the stamp was cancelled in this case is stated by 
the Munsiff thus: “ Some blue pencil lines are drawn over to. the 
stamp.” The Munsiff considered this not to be an eftctive method 

of cancellation. I have looked at the stamp myself and I am ` 
unable to say that the District Munsift was wrong in holding that 
the stamp was not properly cancelled. It is not possible to lay 
down any general rule as to what mode of cancellation could be 
eftective. The legislature has abstained from doing so and perhaps 


it is as well that Judges should do the same. I have, however, no 

— KEN < 

le (1890) T. L. R. 19 Bom, 102. 2. (1902) I. L, L. 28 Bom. 432. 
3. ‘ (1910) 12 Bom. L. R. 466. 
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difficulty in holding in the present case that the stamp has not been 
effectively cancelled. 


The next question is whether under the provisions of S. 36 of 
the Stamp Act the document should be regarded as having been 
admitted in, evidence in consequence of which its admissibility could 
not be called in question again. The suit was at first tried ex-parte 
but the ex-parte judgment was subsequently set aside. It was at the 
‘ex-parte trial that the note was admitted in evidence. The ques- 
tion is whether the language of S. 36 “where an instrument has 
been admitted in evidence” is applicable to such a case. When 
the promissory note was. put in at the second trial the document 
did not remain as evidence. The whole ex-parte proceedings 
had been set aside and the trial of the suit had to commence 
de-novo. Iam of opinion that Sec. 36 applies only to a case where 
what is in evidence is sought to be expunged by a party who objects 
that thé evidence was wrongly admitted. But here the promissory 
note had to be tendered in evidence again at the second trial as the 
previous proceedings proved abortive in law when they were set 
aside. Suppose a document not duly stamped was admitted in evidence 

` against one person who was then the sole defendant in the suit, but 

other persons are subsequently made parties and the trial of the 
suit is de novo against them, could it be held that those who were 
not parties when the document was originally received in evidence 
could not object toits admissibility ? I think not. As I have already 
stated Sec. 36 really lays down a rule preventing only the 
exclusion of what already is evidence in the -proceedings. But if 
certain proceedings terminated’ and other proceedings recommence 
where the document would not be regarded as being in evidence 
already, I, think the section has no application. Technically, no 
doubt, the suit is regarded as the same though the ex-parte decree 
might be set aside. But in substance the proceedings are different 
when they recommence at the setting aside of ex-parte decree. I am 
of opinion therefore that this argument must also fail. 


In the result I dismiss the petition with costs. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


` (Appeal from the Chief Court of Lower Burma.) 
Present :—Lord Macnaghten, Lord Shaw, Sir Joba Edge and 


Mr. Ameer Ali. . 
The Rangoon Botataung Company, Limited ~.. Appellant.” 
v. i T 
The Collector, Rangoon ~... | a ... Respondent. 


Land Acquisition Case—Award of High Conrt—Appeal to the Privy 


` Council not maintainable—Right to appeal a statutory right. 


A right of appeal must be given: by express enactment. 
There is no appeal to the King-in-Co incil fromm the decision of the High 


Courtin a Land Acquisition case. 
This was.an appeal from an award of A Chief Court of Dae 
Burma. 


Mr. Bailhache, K. c. Mr. Sanke K. C. and Mr. b for 


‘ appellants c 


Mr. Buckmaster, B. O. and Mr. Sargent for sapan 
' Their Lordships’ judginent was delivered by 


Lord Macnaghten :—In this case a preliminary objection was 
taken'to the appeal. Having heard ‘the , point fully’ argued, -their 
Lordships came to the conclusion that the appeal was incompetent 
and they intimated that on*that ground they would humbly advise 
His Majesty that the appeal should be dismissed with costs. 


The appeal purported to be an appeal as of right from an award 


"of the Chief Court of Lower Burma. ‘Some land belonging to the 


Appellants had been taken for public purposes under the provisions 
of the Land Acquisition Act, 1894. Iņ, due course the Collector 
made his‘award. The appellants did. not accept it. They were 
dissatisfied with the amount of the.Collector’s valuation. On that 


' ground and on ‘that ground only they demanded, as they were entitled 


to do, that the matter should be referred to the Court under the 
provisions of the Act.’ The: expréssion “the Court” in the Act is 
defined as meaning “a principal Civil Court of Original Jurisdiction.” 
The reference was taken by two Judges of the Chief Court. They 
sat as “the Court” and also as the High Court to which an appeal 
is given by the Act from the award of “the Court.” The hearing 
of the reference occupied 45 days. More than 100 witnesses 
were examined. A vast mass of documents was put in and the 
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learned Judges at the request of the parties viewed the premises. 
Then they made an exhaustive award dealing minutely with the 
evidence, and they held that the award of the Collector had given 
the appellants “all and probably more than the full market value 
of their property,” and so they dismissed the reference with costs. 
They were precluded by the Act from awarding less than the amount 
awarded by the Collector. ‘s 


It was admitted by the learned Counsel for the appellants that 
it was incumbent upon'him to show that there was a statutory right 
df appeal. As Lord Bramwell, then Bramwell, J., observed in the 
case of the Sandback. Charity Trustees v. The North Staffordshire 
Railway Company! “ An appeal does not exist in the nature of 
things. A right of appeal from any decision of any tribunal must 
be given by express enactment.” A special and limited appeal is 
given by the Land Acquisition Act from the award of “ the Court” 
to the High Court. No further right of appeal is given. Nor.can 
any such right be implied. ‘The learned Counsel for the. appellants 
relied. both on Secs. 53 aud 54 of the Act. Sec. 53 enacts that, 
“ save in so far as ‘they may be inconsistent with anything contained 
in this Act, the, provisions of the Code of Civil Procedure shall apply 
‘to all-proceedings before the Court under this Act.” That enact- 
ment applies to an earlier stage in the proceedings and seems to have 
nothing to ‘do with ah appeal from the ' ep, Court. Sec. 54 isin 
‘the following terms:— ., 

54. Subject to the provisions of the Code of Civil Procedure applicable to 
appeals from original decrees, an appeal snalllie to the High Court from the 


award or from any part of the award of the Court in any proceedings under this 
Act. 


That section seems to carry.the appellants no further. It only 


- applies to proceedings in the course of an appeal to the High Court. 


Its force is exhausted when the appeal to the High Court 
is heard. ‘Their Lordships cannot accept the argument or suggestion 
that when once the claimant is admitted to the High Court he has 
all the rights of an ordinary suitor, including the right to carry an 
award made ia an arbitration as to the value of land taken for public 

| purposes up to this Board as if it were a decree of the High Court 
made in the course of its ordinary jurisdiction. 


It is. impossible , to. conceive anything more inconvenient than 
“ that a Court in this country should be called upon to review the 
‘determination of arbitrators as to the value of a piece of land in 
India—a mere questien of fact-——without the advantage of any, local 
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knowledge or the privilege, if it be a privilege, of seeing the cloud of 
witnesses who engaged the attention. of two judges of the Chief 
Court of Lower Burma for 45 days, or even the opportunity and 
the interest of viewing a property the value of which seems so 
extraordinarily difficult to discover. s 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sadasiva Aiyar. 


A. A Chettiar a Plaintiff (Appellant.) 
v. | 
. ‘Swaminatha Aiyar and others ... Respondents.(Defendants.) 
Trust—Trust Act, S. 27—Application to religious trust—Contribution— 


Usurpation of powers of trustce by Temple Comimmittee—Liti gation conducted 
by Committee M embers—Contribution for costs, 


The principles embodied in S. 27 of the. Trust Act are oaii to all 
kinds of trusts. A 


If Committee Members usurp the powers of a temple trustee, the usurpa- 
tion cannot prevent the trustee from claiming and taking back his powers at any 
time ; and the usurping committee members and the lawful manager are both 
liable as trustees of the Devastanam for all acts of breach of trust. The usurp- 
ing Committee Members are trustees desontort and as such are liable for the 
trust monies to the cestuique trust for the trust monies in respect of wnich they 
committed breach of trust. e 


Where five committee members usurp the function of the trustee of a, deni 
under their supervision and all conducted a litigation in the name of three of 
them only the costs of which they were directed to pay out of their private funds, 


Held, that all the five were liable to contribute though three alone were 
nominally on the record. ; 


Powers of committee members dwelt on. 

Second, Appeal from the decree of the Subordinate Judge’s 
Court of Madura (East) in Appeal Suit No. 400 of 1909 presented 
against the decree of the Court of the Additional District Munsiff of 
Madura in Original Suit No. 44 of 1908. 


as Srinivasa Aiyangar for appellant. 


E V. Krishnaswami Aiyar for S. Srinivasa Biyang for | 
‘respondents. 


. The Court delivered the following . 
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Judgment :—The plaintiff is the appellant before this Court, 
He was one of the five Committee Members of the Meenakshi 
Sundraswarar Saivite Devastanam at Madura, the other four having 
been defendants 1 to 4. He and two of the other four Committee 
Members (defendants 3 and 4 in the present suit) filed an appeal to 
the High Court in a former suit spending monies for the expenses of 
that appeal out of the Devasthanam funds. The High Court 
dismissed the appeal in 1898 as unnecessary, (see the case of 
Aligirisami Naiker v. Sunderaswara Aiyar+) and directed that 
the costs incurred by the present plaintiff and defendants 3 and 4 in 
prosecuting that appeal in the High Court “must be paid by them- 
selves out of their private funds as their appeal was uncalled for.” In 
other words it was declared by the High Court that the temple funds 
ought not to have been drawn upon for the expenses of that appeal 
and the Committee Members who were responsible for the filing 
of that appeal should pay such expenses out of their private funds. 
It followed as a necessary consequence that if they had already drawn 
upon the temple funds for such expenses they were bound to return 
to the temple treasury out of their own private funds the amount of 
such expenses. 


The amount which had been spent out of the temple funds on 
that unnecessary appeal was Rs. 990-10-0. Plaintiff believing that 
he (as one of the five Committee Members) was liable for only 1 
of the amount so improperly spent, paid Rs. 198-2-0 representing 
his quota. The temple trustee then suéd all the five Committee 
Members in O. S. No. 455 of 1900 for the balance of Rs. 792-8-0 and 
costs of suit. He got a decree against all the five Committee 
Members in the Court of First Instance, but on appeal by defendants 
1 and 2, the plaintiff not having been a party to that appeal they 
were exonerated by the Appellate Court, because they (defendants 
1 and 2) were not formal parties on the record in the High Court 
Appeal case. Plaintift was obliged to pay whole of the decree 
amount in execution of the decree in O. S. No. 455 of 1900. 


The plaintiff brought the present suit against the other four 
members of the committee claiming from each of them, (a) 2 
share of the Rs. 990-10-0 i.e. Rs. 198—2-0 spent improperly on the 
High Court appeal, (b) 2 share of cost (i.e.) Rs. 37-11-0 awarded to 
the temple trustee in the suit O.S. No. 455 of 1900 brought by him (the 
trustee) against the Committee members and (c) interest on these 
two same at 12 per cent. per annum from this date when the whole 
money was recovered from plaintiff such interest amounting to 
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Rs. 84-13-0 total Rs. 320-10-0, from each of tekon sets of defen- 
dants. 


` The Lower Court decreed the plaintiff's claim MA some of 
the defendants in the suit but dismissed his claims wholly against the 
lst and 2nd defendants and against their representattves, (respondents 
1 to 3 and 10 before us) both 1st and 2nd defendants having died 
during the course of the litigation. Though the memorandum values 
the claim in Second Appeal at Rs. 1046-121 the learned Vakil for 
the ‘plaintiff frankly conceded before us that he could' legally claim 
not more than Rs. 198—2—0 as contribution, from each of the two sets 
of the legal representatives of defendants 1,and 2. 


The question, then before us, is whether plaintiff baie to 
claim such contribution of 1 share of the costs improperly. spent 
in the High Court Appeal No. 81 of 1897 from each of the defén- 
dants 1 and 2. The Lower Court in disallowing the plaintiff's claims 
against . defendants 1 and 2 bases its decision on the following 
grounds — | s 


(a) “Though all the tive Committee Members “ sanctioned from 
time to time ” the incurring of the entire expenses in connection with 
the High- Court Appeal from Devasthanam fund, only three of them 
were nominal parties as appellant in the appeal. 


(b) There is “no authority for the proposition that- the 
Committee Members are trustees of the Devasthanam in the ordinary 
sense of that term ” as no property vests in the committee” (para- 
graph 10 tof.the judgment). Hence the law as to contribution 
between co-trustees is not applicable. 


- We think that the fact, that the names of the defendants 1, and 
2-are. not found in the High Court Appeal records as appellants is 
irrelevant in the consideration of the questions as to their liability to 
reimburse to the Devasthanam the costs unnecessarily incurred in 


k that. appealand their consequent liability tò plaintiff for contri- 


bution.: The liability for coùtribution is not based upon any 
executable: direction in the. judgment .of the High Court but upon 
the question whether all five committee Members were equally guilty 
of the technical breach of trust which is proved by the judgment of 
the High Court- in the case reported in Aligirisami Naiker v: 
Sunderaswara: Aiyar? the sufficiency of such proof not, being 
contested- by any parties in any of the stages of the litigation 
in this suit. We have no reasonable doubt, from the over- 
whelming documentary evidence in the case,” (Exhibits B to: V) 


1,4 (1898) I. L. R. 21 M. 278. 





. 


PART IK.) THE: MADRAS LAW JOURNAL REPORTS. 281 


that all five were equally to blame in respect of that breach of trust. 
Section 27 of the- Trust Act gives a right of contribution to the 
refunding trustee against his co-trustees, if all were equally guilty of 
the breach of trust. Though the Trust Act does not apply to 
religious trusts (see Sec. 1) the principle of law enbodied in Sec, 27 
of -the Aet applies to all kinds of trustees (see Lewin on Trusts, 
page 1177.) 


The second ground on which the Lower Appellate Court refused 
contribution against defendants 1 and 2 is that the Committee 
Members were not ‘trustees.’ The case in Pandurangi v. 
Nagappa,\ Seshadri Atyengar v. Nataraja Aiyar,? Subba Naidu 
v. Gopalswami Naidu,® have clearly laid down that neither an 
individual member of the temple committee nor the committee as a 
body should take ypon himself or itself the duties and the powers 
of the manager of the temple and that the manager is the 
trustee in whom, the temple property is vested and who alone is 
entitled to the receipt of its income and represents the temple God 
(the beneficial owner) fully in litigation and to the outside public. 
But the records in this case and several other-cases which have come 
before this Court clearly indicate that the temple committees formed 
for the Madura Devasthanam have been “exercising a degree of 
minute control over the details of the manager’s action in adminis- 
tering the temple which is hardly consistent with the respective 
responsibilities imposed on the trustee and on the committee by 
the provisions of Act XX of 1863.” (See Subba Naidu v. 
Gopalswami Naidu,’ , and have been trying to reduce the 
managers to the position of mere head ministerial servants of the 


committee instead of confining the exercise of their powers (as 


they ought to have done) (a) to laying down the general instruction 
for the trustees, (b) to. calling for periodical accounts (Section 13 of 
the Act) and for information and. explanation where important 
questions of management are involved; and (0) to. giving advice from 
time to time; and (d) to suspending and even dismissing. in cases of 
gross and contintied violation of duties, the committee has been 
issuing ‘detailed orders.to the nianagers almost daily in regard to the 
internal management of the institution, the conduct of the litigation 
and in the appointment and in the dismissal of even the lowest 
servants of the temple. In short they have almost completely usurp- 
ed the powers of the trustee directing him to get their sanction 
even for employing particular legal practitioners in the rapie litiga- 
tion and for paying petty sums in the conduct thereof. 


ee L. R. 12 M. 366. ` sei 2. (1898) I. L. 'R. 21 Mi 179. 
2. (1905)15. M. L. J. 185. 
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_ Such an usurpation by the committee cannot, of coursé, prevent 
the trustee from claiming and taking back his powers at any time. 
But whatever may bė the rights and liabilities as between the lawful 


manager and the usurping Committee members they are both liable 


as trustees to the Devasthanam for all acts of breach of trust. The 
Committee members in this case became virtually trustees deson tort 
and as such became liable to the cestui que trust for the trust 
monies in respect of which they committed breach of trust (Lewin, 
pages 231 and 232). It was on that ground that the Committee 


Members who brought the High Court appeal formerly were directed . 


to bear the costs themselves and not to make it a burden on the 
temple funds. As between such trustees defacto there is no suff- 


cient reason to deny the right of contribution, when they have acted 


together and have been equally guilty. 

In result the Lower Court’s decree will be modified by’ allowing 
the appellant to -recover the sum of Rs, 198—2—0 and interest 
thereon at 6 per cent from date of suit from respondents 1 to 3 as the 
legal representatives of 1st defendant and like sum from LOth respon- 
dent as legal representative of 2nd defendant. The plaintiff and 
respondents 1 to 3 and 10 will receive proportionate costs in all courts. 


‘The appellant will pay the costs in Second Appeal of the respondents 


4 to 9 unnecessarily joined in the appeal. 


a Sets : 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. i ot aes 

Bonda Chinnayya and another athe Appellants.* 

h Us ; 

Pottula Achammah vate wa Respondent. 

Small Cause Courts Act (Provincial) Art. 28—Whole or share of the pro- 
perty of an intestate.. i : : 

A claim, for the return of jewels presented on the marriage of plaintiff’s 
daughter and her husband, made after the death of the bride and the bridegroom 
is not a claim for any ptoperty oi the intestate within the meaning of Art. 28 of 
the Provincial Small Causes Act. : 

Second appeal from the decree of the Court of the Temporary 
Subordinate Judge of Vizagapatam in A.S. No. 534 of 1999 present- 
ed against the decree of the Court of the District Munsif of Vizaga- 
patam in O. S. No. 325 of 1908. 


P. Narayana Murti for appellant. 
V. Ramesam. for respondent. 6 
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‘The court delivered the following 


Judgiment.—aA preliminary objection is taken in this case that 
no second appeal lies against the decision of the Subordinate judge 
as the suit is of a small cause nature and as the amount sought to 
be recovered by the plaintiff is less than Rs. 500. The learned Vakil 
for the appellants contends that the cognizance of this suit by 
the Small .Cause Court is barred by Art. 28 of the second 
schedule of the Provincial Small Cause Courts Act. The question is 
whether this is a suit for the whole or for a share of the property of 
an intestate. If the plaintiff seeks to claim the property as heir of 
any person then apparently Art. 28 would apply. The maintain ability 
of the second appeal therefore depends on the construction to be 
placed on the plaint. As we read the plaint, the suit is clearly not 
based on plaintiffs right to inherit but on her rights to the return of 
jewels presented by her. The claim is rather a curious one. The 
plaint alleges that the plaintiff made certain presents to her son-in- 
law on the occasion of the marriage of her daughter and the son-in- 
law. Both the son-in-law and the daughter died subsequently. The 
daughter died after her husband. Now the allegation in the plaint 
is that the plaintiff is entitled after the death of the pair according 
to the custom of the caste, to those (i.e., presents) presented by the 
plaintiff's family, and defendants are entitled to those presented by 
the defendants’ family. What was sought to be proved was that after 
the death of the bride and the bridegroom the plaintiff was entitled 
to the return of the presents made te the bridegroom. Itis not 
stated in the plaint that the plaintiff was the heir either of the bride- 
groom ‘or the bride with respect to the property inherited by the 
latter from her husband. In the case of heirships the property in 
question is taken from the person whose heir the plaintift claims to 
be as his or her property. The claim is, as we understand it, not to 
inherit as the property of the bridegroom or of the bride but to a 
return of what was presented ; the basis of the action being that the 
right derived under the gift made on the occasion of the marriage 
determined on the death of the bridegroom and the bride and the 
property returned to where it was before or rather to the parents 
of the bride. It is a case of the determination of the right granted 
and the revival of the original right of ownership and, not a case of 
inheritance from the person to whom the presents were given. Arti- 
cle 28 is therefore not applicable and as no other article bars the 
cognizance of the suit by the Small Cause Court it must be held to 
be of a small cause nature and the second appeal must be held to be 
incompetent. On this ground we dismiss the second appeal with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘Present —Sir R` S. Benson, Officiating Chief Justice and 
Mr. Justice Napier. l 


Ponnambala Chetti os ee Appellant ®.” 
v. ; , l 
Muthusami Pillai and others As ... Respondents. 


Mortgage suit—Suit ‘by non-impleadéd puisne mortgagee for redemption— 
Amount payable by puisne mortgagee for redemption, i 

When a puisne mortgagee seeks to redeem the prior mortgage by reason of 
the façt that the prior mortgagee had obtained a decree for sale without im- 
pleading the puisne mortgagee in his .suit om the prior mortgage the puisne 
mortgagee is bound to pay the prior mortgagee interest at the mortgage rate. 
and not at the decree-rate. < À i ; f 

The puisne mortgagee cannot treat the prior mortgagee as a mortgagee for 
one purpose and a decree-holder for another purpose. Umesh Chander Sircar 
v. Zahur Fatima,’ Thenappa Chettiar v. Marimuthu Nadan? followed. 
Mahomed Ibrahim Hussain Khan v.. Ambika Pershad Singh? declared not to 
have ĉhanged tbe law laid down in UmeshChander Sircar v. Zahur Fatima.’ 


Second appeal from the decree of the Court by the District Court 
of Tanjore in A, S. No. 874 of 1904, preferred against the decree of 


the Court of the Subordinate Judge at Kumbakonam in O. S. No. 
15 of 1903. 

P. R. Ganapathi Aiyar for appellant. 

T. Rangachariar and V. Narasimha Aiyangar for res- 
pondents.: E l 7 

= The question in this case is whether a puisne mortgagee who | 

was not joined as a party to a suit by the prior mortgagee is bound 
by the amount arrived at in the previous suit or is he entitled to take 
the accounts newly. ae 

P, R. Ganapathy Aiyar :—I submit he is bound,in the abs2nce 
of fraud and éollusion. Mahomed Ibrahim Hussain Khan v. Ambi- 
ha Pershad Singh,? has set at rest all pre-existing doubts on the 
matter. Umesh Chander Sircar v. Zahur Fatima, has not decided 
this point but only the point of subsequent ‘interest. Thenappa 
Chettiar y. Marimuthu Nadan,? follows the last case as if it decides 
the point ; Ganga Das Bhattar v. Jogendra Nathiketra,* deals with 
this point fully. This is followed in Gurudev Singh v. Chandrika 
Singh, and Ram Taran Goswami v. Rameshwar Nalia,® 


T. Rangachari :—The latest Privy Council case does not decide 
his question. There was ‘no contest or argument as to on what 





#5, A. No. 2068 of 1910. 19th July 1912. E 
1. (1890) I. L. R. 18 C. 164 (P. C.) > 2. (1908) %. L. R. 3L M. 258. 
3. (1912) L'L. R. 39 C. 527 (P. C.) 4. (1907) 5 C. L. J. 315. - 

5. (1907) I. L. R.36 C. 193, 224. 6. ` (1907) 6C. L. J. 719. 
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basis the amount is to be ascertained, nor does it refer to the conflict- 
ing decisions of India on the point. Therefore the latest decision of 
this Court come to on a review of Umesh Chunder Sircar v. Zahur 
Fatima,’ and other decisions should be followed. The Privy Coun- 
cil has decided that the contract rate of interest should be allowed 
till date of payment ; see, Sunder Koer v. Rai Sharn Krishen. 2 


The Court delivered the following 


Judgment :—The facts of this case so far as they are neces- 
sary for the dispcsal of this appeal are as follows — 


The Ist and 2nd defendants mortgaged the suit properties first 
to the 3rd defendant and then to the assignor of the present plaintiff. 
The 3rd defendant brought a suit O. S. No. 41 of 1887 against the 
mortgagors without making the puisne mortgagee a party; in execu: 
tion of that decree he brought the property to sale and brought it: 
The plaintiff then brought a suit against the 3rd defendant claiming 
to redeem. 


The 5th and 6th issues in the suit were as to the amount that 
the plaintiff should pay to the 3rd defendant in redemption. The 
District Judge on appeal called for findings on those issues as the 
parties conceded that they were necessary and the Subordinate Judge, 
on the authority of the case in Kannappa Chettiar v. Marimuthu 
Nadan,3 decided that the account should be taken on the footing 
that the prior mortgage of the 3rd defendant was still in existence, 
and calculated-the amount due accordingly. Against that basis the 
plaintiff did not appeal but confined himself to objecting to the rate of 
interest allowed and the calculation of the profits accrued to the 3rd 
defendant since his possession under the sale. He renews those 
objections here in Second Appeal but in addition seeks to take other 
grounds. The first additional ground is that the Court should have 
given him a decree for redemption without ascertaining the amount 
due. We decline to allow him to raise this contention as the 5th 
and 6th issues were sent down for a finding with his concurrence. 
The other additional ground is that the decision in Kannappa Chetiiar 
v. Marimuthu Nadan? is wrong and all that he can be called on to pay 
is the amount found due under the decree obtained by the 3rd defend- 
ant in his-suit with subsequent interest at the decree rate, and he urges 
that there is a decision of the Privy Council to that effect since the 
date when he filed his grounds of appeal in the lower Appellate Court. 
We have allowed him to raise it. It has now to be seen whether his 
contention is correct. | The decision referred to is reported in Maho- 





1. (1890) I. L. R. 18 C. 164. 2. (1906) L L. R. 34 C, 150 (P. C.) 
3. (1908) I. L. R. 31 M. 258, 
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med Ibrahim Hussain Khan v. Ambika Pershad Singh. The 
passages relied on are on pages 558 and 559. The Board lay down 
that the puisne mortgagee is entitled to redeem the prior mortgage on 
payment of the principal and interest in respect of which the property 
was sold to him under the decree for sale. The „Privy Council do 
not say that the amount decreed is to be paid. Theré is no argu- 
ment on this point, the head note does not treat these words as a 
decision to this effect and lastly the Privy Council do not purport to 
be overruling their ptior decision on this point reported in Umesh 
Chander Sircar v. Zahur Fatima?. This case was most carefully 
considered by this court in the case above referred to (Kannappa 
Chettiar v. Marimuthu Nadan)and the following passage is extrac- 
ted from it in the Judgment of this Court. “The plaintiff comes to 
take away from the prior mortgagee the benefit of her decree. It 
would be unjust if he could use the decree to cut down her interest 
while he deprives her of the whole advantage of it * * * if she 
is still a mortgagee she should be allowed such benefit as the mortgage 
gives her.” On this passage this Court held that there was no room 
for the contention that the puisne mortgagee ought to be allowed to 
choose whether to adopt or disregard the account directed by the 
decree. We are of alike opinion that the question is precluded by the 
authority of the Privy Council and the principle on which it proceeds 
is -clearly enunciated. The prior mortgagee has lost the right 
arising-out of his decree and purchase in execution sale by reason of 
his failure to make the puisne mortgagee a party as required 
by S. 85 of the Transfer of Property Act. He is reverted 
to his position as a mortgagee and is now liable to lose the. 
property by being redeemed. He is therefore sufficiently penalized 
and the puisne mortgagee cannot treat him as a mortgagee for 
one purpose and a decree-holder for another. There is nothing in 
the later judgment of the Privy Council which is inconsistent with 
the reasoning of their Lordships in this case, and we are bound by it, 
That objection therefore fails. As to the two grounds taken in 
appeal both in the lower Appellate Court and before us we agree with 
the Lower Appellate Court in its construction of the 3rd defendant’s 
mortgage as to the evidence of the compound interest and we are 
also of ‘opinion that if the provision is penal it is not in excess of 
what would constitute reasonable compensation. The result is that 
this second appeal is dismissed with costs. 

Time for redemption is extended to three months from this ‘date. 





a _. 
1. (1912) I. L. R. 39 C. 527. 2. (1890) I. L. R. 18 C. 164. 
3. (1908) I. L. R. 31 M. 258. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Wallis. 
Nachiappa Goundan ... Petitioner in C.R.P. 159 of 1911.* 
v 


Ponnusamy Naicker ..» Respondent in all. 


C. P. C. Ss. 47 (2) 50—Objection by legal representative that proper proce- 
. dure was in execution in court which passed the decree—Jurisdiction of 
executing court to convert suit against legal representative into execution 
proceedings. 


When objection is taken by a legal representative of a deceased judgment- 
debtor that the proper method of procedure against him was to proceed by way 
of execution in the court which passed the decree under S. £0 C.P.C., the Court 
to which the decree has been transferred for execution cannot cure the defect 
by treating the suit as a proceeding in execution under Cl. 2 of S. 47. 


Petitions under Sec, 115 Act V of 1908 praying the High Court 
to revise the order of the District Court of Salem in ‘Appeal Suits 
Nos. 189, 193 and 223 of 1909 respectively, preferred against the 
orders of the Court of the Principal District Munsif of Salam in E. P, 
Nos, 299, 300 and 301 of 1909 respectively in O. S. No. 176 of 1902 

“on the file of the Court of the Additional District Munsif of Salem. 

T. M. Krishnaswami diyar for appellant. 

B. Sitarama Rao for respondent, 

The Court delivered the following _ 


_ Judgment :—The Additional District Munsif’s Court at Salem 
passed an order under Sec. 182 of Act XIV of 1882 (Order XVI 
rule 4 of Act V of 1908) for payment of batta which is recoverable as 
in execution under rule 13 of Order XVI of the Code of Civil 
Procedure. 

f The petition’ in execution was transferred to the Principa] 
District Minsiff’s Court. Subsequently the party against whom the 
order had been made died anda suit was filed in the same: Court 
agairist his legal representative who appeared and objected that the 
matter was one for execution-and that under Sec. 50 of the Code of 
Civil Procedure he could only be brought in by the Court that 
passed the order. The District Munsif under S. 47 of the Code of 
Civil Procedure decided to treat the suit as an execution petition 


and the legal representative as a party to it and proceeded to make . 


an order against him. I agree with the District Judge that this was 
wrong as the legal representative had not been ‘brought in under 
S. 50 C. P. C. and the fact that he appeared and objected to the 
suit and to the right of the Court to bring him in shows that he 
never waived his right. 

The petitions are flismissed with costs. 


*C. R. P. Nos, 159, 161 and 231 of 1911. -°  . 16th August 1912. 
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JIN THE HIGH COURT OF JUDICATURE AT MADRAS. 
‘ [FULL BENCH.] b 
. © Present:—Mr Justice Wallis, Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. Ki 
Gopalakrishnamaraju by hi th TEF 
P Bang a kaju Dy AS wes y Plaintiff (Abpellant.)* 
V. y . ; \ ; 
Venkatanarasa Raju and others ... Defendants (Respondents) 
Hindu Law—Joint family—Alienation—Marriage expenses of a male 
co-parcener in twice born castes. f l g 


Marriage is obligatory on Hindus who do not desire to adopt the life of a 
perpetual Brahmachari or of a Sanyasi ; and debts reasonably incurred for the 
marriage ot a twice born Hindu male co-parcener are binding on the joint 
family properties. 


Kameswara Sastri v. Veeracharlu! approved, ` 

Second appeal from the decree of the Sub-Court at Ellore. in 
A. S. No. 145 of 1908 presented against the decree of the District 
‘Munsif of Narasapur in O. S. No. 581 of 1906. 

The case came on for hearing in the first instancetbefore Abdur 
Rahim and Ayling JJ. who made the following | = 

Order of Reference to a Full Bench “By this appeal the ques, 
tion has been raised whether the 3rd defendant in the suit and his pro- 
perty are liable for a debt incurred to meet the éxpenses of the 2nd 
defendant’s marriage. ‘The defendants belong to a Kshatriya family. 
In Govindarajulu Narasimham v. Devarabhotta Venkatanara- 
yanay ya? it was held’ that a sale of a land belonging: to a joint 
family of Brahmins to defray the expenses of the marriage of.one of 
its “male members -cannot be said to have-been made for family 
necessity and'is therefore not binding on the other’ members of the 
family, This decision has been dissented from in Sundara Bai v. 


‘Shiv Narayana? and its correctness bas been doubted in the 


judgment of this Court in S. A. No. 1306 of 1907.1 In both of these 
cases matter is fully discussed. There is, however, a suggestion in the 
last mentioned ruling and in a later judgmentin A. No. 95 of 06 
that a distinction might perhaps be drawn between the case of Sudras 


7 and that of the three twice born castes. But though the judgment 


of “Chandravarkar J. in Sundara Bai v. Shiv N arayana? and of 

Krishnaswami Aiyar J. in S. A. No. 1806 of 071show that regarding 

the question from the point of view of religous ceremonial it may be 

said that “there is a greater necessity for marriage among the Sudras 

‘than among the higher castes, the Bombay ruling clearly ‘holds that 
S. A. No. 1703 of 1909. i ~; J9  *19th August 1912. 


ł 2nd May 1911. ; 1. (1910) I. L. R. 34 M. 422. 
2, (1902) I. L.R. 27 M. 206. . 3.. (1908) I. L. R. '32 B81. 
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there is no difference in the law in the two cases and that is also the 
inclination of opinion as expressed in S. A. No. 1396 of 1907. 

The question whether the marriage of a male member of a joint 
Hindu family belonging to one of the twice born castes is a family 
necessity and whether a debt incurred for the purpose of such marri- 
age is binding on the other members of the family is one of import- 
ance and ought to be settled. We, therefore, refer the above ques- 
tion for the opinion of a Full Bench. Pending the receipt of the 
opinion of the Full Bench, the second appeal will stand over. 


T. Prakasam for appellant. 
P. Narayanamurti for respondent. 


The arguments and cases quoted on both sides are the same as 
those to be found in the cases referred to in the referring order. 


The court expressed the following 


OPINION :—It is sufficient to say that we agree with the 
Judgment of Krishnaswami Aiyar J. in Kamesw.tra Sastri v. Veera- 
charlu* that marriage is obligatory on Hindus who do not desire to 
to adopt the life of a perpetual Brahmachari or of a Sanyasi and 
this being so, that debts reasonably incurred for the marriage of a 
twice born Hindu male are binding on the joint family properties. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir Ralph S. Benson Offici Wing Chief Justice and 


Mr. Justice Napier. e 
Chirukala Nagalakshinamma ... Appellant (Plaintiff).* 
v. : : 
Visvanadha Sastri and others ... Respondents. (Defendants.) 


Hindu Law—Maintenance—Unchaste wife. 
An unchaste Hindu wife is not entitled to maintenance from her husband. 


Second appeal from the decree of the District Court of Guntur 
in A. S. No. 213 of 1909, presented against the decree of the Court 
of the District Munsiu, Tenali, in Original Suit No. 802 of 1907. 


Plaintiff is Ist defendant’s-wife. 2nd d2fendant is lst defendant’s 
father and 3rd defendant is the minor step brother of lst defendant. 
Defendants 2 and 3 support the plaintiff's claim. Plaintiff is the 
sister’s daughter of the 2nd defendant. Plaintiff prayed for a decree 
aa me) lst delendani directing the 1st defendant to eye to the 
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plaintitt a maintenance of Rs. 100 per year, that the 4 portion belong- 
ing to the 1st defendant out of the properties in the village of Vemur 
do stand as a charge for the said maintenance; the 1st defendant 
to, give the plaintiff a suitable residence and brass vessels to the plain- 
tiff; the first defendant to pay the costs of the suits, to the plaintiff. 


P. Nagabh ushanam, for appellant. 
IP. Narayana Murti and E. V. R. Sarma for respondent. 
The Court delivered the following 


f 


Judgment: —Various circumstances are set out by the Dist 


À Judge i in para 23 of his judgment. We have considered those circums-, 


tances in the light of the decisions of this Courtin Mata Shawttct Ve 
Hata Narayanan Nambudri+ and Kandasami Pillai v. Muru- 
gammal ?% and we are of opinion that these decisions are directly in 
point. In Kandasami Pillai v. Murugammal,? the learned Judge 
considers that an unchaste wife must show that she is a reformed 
character before she can be entitled to maintenance and the Court held 
in Vata Shavitri v. Ilata Narayana Nambudri} that a Hindu wife 
living apart from her husband who has been guilty of adultery cannot 


` recover maintenance unless the adultery is condoned, In this case: 


it is not suggested that the adultery was condoned nor has the wife 
shown that she is a reformed character. She is therefore not entitled 
to any maintenance on the authority of these cases. 


We dismiss the Second Appeal with costs of 1st defendant. 


S 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Sadasiva Iyer. 


` Nanjappa ... sa we) ee, Appellant. * 
v : = 
Nanjappa Rao thee” e ... Respondent, 


Arbitration—Award—Essentials—Constitution of—Strangers—Private re- 
ference pending a suit—Validity—C. P. C. (XIV of 1882) Ss. 375, 525, 


Parties to a pending suit are: legally competent to refer the matters in dis- 
pute toa private arbitration without the help of the court; and’ especially so 
when, the reference.is,even. by persons other than the parties to the suit, 


S. Lêt of the old Code applied to an award made cn a’ private; reference by 


parties pending a suit in court. 


, ‘An.award need not bea reasoned judicial decision and arbitrators, need 
not even give their, reasons, for their conclusions. 





-0 
| 1. (1893) 1 M. H. C. R. 373. 2, (1895) I. L. R. 19 M. 6. 
*C. M. A. No. 228 of 1910 and 10 and 75 of 1911. | 1st May 1912, ` 


/ 


-PART-IX.] THE MADRAS LAW JOURNAL REPORTS 291 


` 3 

Arbitrators can get the help of others’ opinions in arriving at their own 
opinions provided they do hot thereby delegate or surrender their own judg- 
ments. 


; A private reference to arbitration ina pending suit followed by a lawful 
award is a lawful agreement, compromise and adjustment within the meaning 
of 775, È. P. C. (XIV of 1882). - 


Queare > Whether a mere reference to arbitration can bea valid adjustment 
under $. 375, C. P. C. so that a decrée might be passed under the section. 
Appeal from the order of the District Court of Salem in Inter- 
locutory Application No. 71 of 1908 (in O. S. No. 2 of 1908). 


K. Srinivasa Aiyzngar and B. Sitarama ‘Rao for appellant ; 

S: 525, C.P.C. applies to awards in pursuaiice of submissions pending 
suit. Tincowry Dey v. Fakir Chand Dey, which the court below 
cites as an authority for the contrary, see also Nazendra Chandra 
Banerji v. Harendra Nath Mukherjea * The Madras High Court 
asstimes that S. 525 would apply. Induri Subbtrama Redtyv. Kan- 
dudi Rajamannar.? The Bombay Court also holds that S. 525 would 
apply to such cases Shivlinga Rao v. Rango,* to which Beaman, 
J was 4 party. Rukhan Bai v. ddamjt* is not against this view. 
The Allahabad Court goes further and holds that S. 523 applies to 
references pending suits. The eaflier cascs taking this view are Sheo 
Dutt v. Sheo Shanker Singh,’ Thakoor Doss Roy v. Hunny Doss 
Roj,” Adrivalib Das Kalliandas v, Utamchand Manack Chand 
whether S. 525 applies or-not, S. 375*would apply. On this all the 
Courts seem to be agreed except the dissenting note of ‘Beaman J 
-iñ Rukhan Bai v. Adamji Shark * Sami Bai v. Pramji Prakj Ji,’ 
Induri Subbarama Reddy v. Kandadi Rajamannar,® Projday 
v. Giroharidas,19 Joggessar Banet ji. v. Kulyanee Churn Deo,?1 
Venkatachéla Reddy v. Rangia Reddy. 12 Reference under 
S. 523 itself may be treated as an adjustment. Al Opinions 
to the contrary are opposed to the Privy Council decision in Sadig 
Husain v. Nasir Begam,!3 referénce to an arbitration is an 
agreeinent adjusting differences. A reference is a contract the 
tefms of which are ascertained by a named person ; Redman, 
p. 48. Parol submnission is good even after the Arbitration Act 
‘in England, see Redman, `p. 48. Beaman, J., erroneously thinks 
otherwise. Most of the difficulties, suggested by Beaman, J., do 





1. (1902) I. L. R. 20C. 218. 2. (1911) 16 C. W.N. 25 
3. (1900) I. L. R. 24 M; 326. 4. (1906) 8 B. L. R.777° 
_ 5. (1908) I. L. R. 23 B. 69; 6. (1904) I. L. R. 27 A, E8, 
7. (1864) W. R. M. C. 21. 8. (1879) I. L. R. 4B. I. 
9. (1895) I. R: 2008. 204. 10; (1902) I. L. R. 29 B. 76. 
Il. (1875) 24 W. R. 41. 12: (1911) 21 M. L. J. 990., 
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not exist in fact. There is no reason why an award sought to be 


-used as an adjustment should not be impeached on the grounds avail- 


able in an application under S. 525. Reference of subject matter 
and other matters in England amounts to an adjustment and the court 
cannot give directions other than those expressly reserved in the con- 
sent order. In O’Rowcke v. The Commissioner for Railways,} acon- 
sent decree was passed embodying the agreement of reference. Coming 
to the merits, the judge takes the erroneous view that discussing with 
Mr. Bower invalidates the award. But in Chinnaporchammal v. 
Ranza Naicker,? his court held in similar circumstances that discuss- 
ing with a person in the presence of parties as an assessor does not 
invalidate the award. The arbitrators may ‘adopt thé .opinion of 
another, Redman, p. 125 Emery v. Wase,® provided he does not 
act contrary to his own opinion Eads v.‘\Wilkams.4 He may 
obtain legal assistance. He may consult experts. He is not bound 


-by rules of evidence. He can act on evidence which is not legal 
'Suppu v. Govintacharyu,® the reason why he decided in a parti- 


cular way can’t be convassed by courts Suppu v. Govindacharya.* 
If he acted on the decision of Governtient, that would not be bad 


-Rani Bhagoti v. Rani Chendan.® : He is bound to take evidence 


which is feaderad: he is not bound to call for evidence. His mis- 
takes of law cannot be corrected by the Court. “The time is long gone 
by” as their Lordships say in Ghulam Jilani v. Muhammed 
Ahmed? “since courts sat in appeal on the decision of arbitrators 

whether on questions of fact or law.’?. In this case in addition, there 
is waiver of irregularity. Tf a party is aware of an irregularity and 
yet continues, it is a waiver. Redman p. 115, 155 Mills v. Bowyer’s 
Society,8 Hamilton v. Bankin,® Chand Shah Banik v. Gobind 
Chander Shaha.}° For cases of informal inquiry, seeSundara Mudali 
v. Ponnusami MudaliA+ Chowsthri v. Mussamut Bibi, ?}2 


T. Ranzachariar and T. M. Krishnasamy Aiyar for respon- 
dent. Parties cannot withdraw subject matter of suits from Court’s 
cognisance. There are only certain known ways of termination of suit 
Jumna Kunwar v. Nasit Ali, 18 Raja, of Venkatagiri v. Chinta 
Reddi.}4 Subject matter of suit can be referred only in the manner 
provided by S. 505 Jumna v. Nasit Ali 28 There cannot be any dis- 
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tinction in principle between reference under S. 523 and awards under 
S. 525. Pratapchunam Dey v. Toolsey Das Dey, Beni. Madhub v. 
Preonath Mundal.? ` S. 19 of Arbitration Act is pari materia with 
Ss.: 523, 526 and does not apply to pending suits, Perui Suryanara- 
yanan v. Ghullapudi, Chinna v. Narasimhan, Ramfidas 
v..House.# .Nor'isit a compromise. This is a case of substituted 
judgment and not a case of adoption of opinion.' There was no case 
of, waiver set up in the lower court. The award is bad as it is inde- 
finite and also determines the rights of a person who is not a party, 
Redman p. 167. 


The Court delivered the following 


Judgment :—These are three connected appeals. The Appeals 
Nos. 10 and 75 of 1911 have been fully argued before us. The deci- 
sion in-C. M. A. No. 228 of 1910 naturally follows from the conclu- 
sions, we have arrived at in the two former Appeals Nos. 10 and 75 
of 1911. 


_ The facts are somewhat complicated ; but for the purpose of 
our decision, might be shortly stated thus. 


Nanja Rao as plaintiff brought Suit No. 9 of 1907 in the Salem 
Sub-Court for recovery of the impartible Palayapet of Berikai and 
its appurtenant moveable and immoveable properties against the 
rival claimant Puttusawmi, and the Court of Wards who supported 
Puttusawmi. That, suit ‘afterwards became O. S. No. 2 of 1908 on 
the file of the District Court of Salem. Puttusawmi (the 1st defend- 
ant) was himself appointed as Receiver pending the disposal of this 
Suit No. 2 of 1908 .Two sureties deposited Rs. 30,000 tn Court as 
security for Puttusawmi’s proper management as Receiver. 


During the pendency of the suit, the plaintiff (Nanja Rao) 
the Ist defendant Puttusawmi and the plaintiff's 4 sons executed a 
Muchilika Exbhibit I, dated the 10th July 1908, in favour of the then 
Tahsildar of Hosur and of four members of the Talug Board: Office 
in order to enable them to settle all kinds of disputes ‘‘ between the 
parties with referenee to” the Palayapet and properties which were 
the subject matter of the Suit No. 2 of 1908 then “ pending in the 
Civil Court.” The five arbitrators met in the house of the Deputy 
Collector (Mr. Bower) and gave their award Exhibit 11 on the 11th 
July 1908. 





1. (1902) I. L. R. C. 793. 2. (1900) I. L. R. 28 C. 303. 
3 (1909) 11 Bom. L. R. 1160. | _° 4. (1907) I. L. R. 35 Ç, 199, - 
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On the 1st September 1908 (within two months of the award) 
the 1st defendant Puttusawmi presented a petition under Sec: 
tion 375 of the Civil Procedure Code in Suit No. 2 of 1908, 
representing that by reason of the private reference to arbitration in 
July 1908 and the award thereon. The Suit No. 2 of 1908 had been 
adjusted or compromised. The Ist defendant prayed the Court to 
pass a decree in accordance with the adjustment or compromise 
evidenced by the reference and award (Exhibits I and II) so far as it 
related to the suit No. 2 of 1908 between the plaintiffs and the Ist 
defendant. This petition under Section 375 of the Civil Procedure 
Code was numbered as I. A. No. 71 of 1908. 


As another string to his bow and simultaneously with the l 
petition under Section 375, the 1st defendant (Puttusawmi) filed a 
petition against the plaintiff (Nanja Row) and his four sons under 
Section 525 of the Civil Procedure Code praying that the award 
(Exhibit II) might be filed io Court. This application was registered 
aš an Independent Suit No. 23 of 1908 (between the first defendant 
in Suit No. 2 of 1908 as plaintiffs and the plaintiff in Suit No, 2 of 
1908 Nanja Row and his sons as defendants). To avoid confusion, 
we might continue to style. Puttusawmi as 1st defendant and Nanja 
Row as plaintiff though in Suit No. 23 of 1908 their positions are 
reversed and though Puttusawmi died after Suit No. 23 of 1908 was 
filed his legal representatives having been allowed to continue the 
litigations. 


While the petition I. A. No. 71 of 1908 (under Section 375) 
was pending, sureties of the 1st defendant put in Petitions Nos. 45 
and 77 of 1909 in March and April 1909 to be relieved’ of their 
obligations and for return of their deposit of Rs. 30,000 

The learned District Judge dismissed the Ist defendant’s 
Petition No. 71 of 1908 (filed under Section 375) on the ground 
that the award did not constitute an. “adjustment by legal agree- 
ment or compromise.” He dismissed the Ist defendant’s suit No. 23 
of 1908 and refused to file the award Exhibit II on the gro:inds :— 

That the award Exhibit II was not a reasoned judicial decision, 

That the five arbitrators allowed the Deputy Collector (Mr. 
Bower) to be “ the real President of the whole (arbitration) proceed- 
ings ” and the co-operation of (Mr. Bower) without authority “ is a 
material irregularity which nullified the award.” 

“That the decision of the question of the allowances to be 
made to Nanja Row (plaintiff) in O. S. No. 2 of 1908 was based on 
material supplied by Puttusawmi’s. (Ist defendant’s) clerk tu which 
the other sidé was not allowed access.” 


ye 


their disputed claims by arbitration, simply because the parties. 
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That the. arbitrators having been guilty of these irregulari- 
ties, they were guilty of “ misconduct ” though there was “ no reason 


to impute bad faith ” to them and hence the award was not legally 


enforceable, and that the award is further illegal because “when once a 
dispute has been brought before a Court of justice by suit” (in this 
case Suit No. 2 of 1908) it cannot be referred to arbitrators 
except by order of the Court under S. 506; and a private reference 
in a pending suit is illegal and the award made on sucha private 
reference cannot be filed in Court under S. 525. °° 


. The. learned District Judge decided on the petitions Nos. 45 
and 77 of 1909 filed by the sureties of 1st defendant and that they 
should forefeit Rs. 15,000 of the Rs. 30,000 deposit because Ist 
defendant had caused loss to the estate to the extent of about 
Rs. 14,000 by his management as Receiver. 


Civil Miscellaneous Appeal No. 75 of 1911 before us is 
against the dismissal of I. A. 71 of 1908 filed by lst defendant 
(under Section 375) C. M. A. 10 of 1911 is against the order refusing 
to file the award Exhibit II the order having been made in O. S. 23 of 
1908 brought by 1st defendant under S. 525, C. M. A. 228 of 1910 


‘is by the two sureties of Ist defendant against the order making 


them forefeit Rs. 15,000. 


We think (differing from the learned District Judge) that the 
award Evhibit. II, is a legally Valid award. Taking first for consider- 
ation the objection to the award marked above as (5) that there is 
no provision of law which prevents parties from agreeing to refer 
the disputes pending in a suit between them to private arbitration 
without making an application to the Court under S. 506, just _as 


.there is nothing to prevent them from making any other agreement 


or adjustment or compromise pending the suit. Especially (as in 
this case) where the parties to the private reference to arbitration 


‘include not only the parties to the suit but include also persons other 


than the parties to the suit, should such a reference not be prohibited, 
for, it would be inequitable to prevent third persons from settling 


in a pending suit are also interested in such claims and have to 
join, in the reference. They (the third parties) cannot join, in 
an, application under S. 506, as they are not parties to the 
suit, An involved argument has been addressed to us by the 
respondent’s (plaintiff’s) learned vakil based on some passage in 
the judgments in G@ulam Khan v. Muhamad Hussain’, and 


1." (1902) I. L. R. 29 C. 167. 





Pi 


Nanjappa 
v. 
Nanjappa 

R ao. 


Nanjappa 


v- 
Nanjappa 
Rao. 


ri 


296 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXIII. 


Tincowrie Dey v. Fakir Chand Dey. ` In Gulam Khan v. Muha- 


„mad Hussain,? their Lordships of the Privy Council classify the 


provisions in Ss. 506 to ue of the old Civil Procedure Code ander 
three heads. 


Where the ‘parties ‘to a litigation desire to ‘refer to arbitra- 
tion any matter in difference between them in the suit, in which case 
all proceedings are under the supervision of the court. 


Where parties without having recourse to litigation bores 
to refer their differences to arbitration and it is desired that the 
agreement of reference, should have the sanction of the ‘court, in 
which case all further proceedings are under the supervision of ‘the 
court and (3) where the agreement of reference is made and the 
arbitration itself takes place without the intervention of the coitrt, 
and the assistance of the court is is only sought i in order to give effect 
to the award. 


In class (2) the words “ without having recourse to the litiga- 
tion” are not italicised by their Lordships of the Privy Council ‘but ` 
we have italicised them because the learned . Chief ‘Justice. of the 
Calcutta High Court seems to have laid stress on these words in‘ 
coming to the conclusion in Tincowrie Dey v. Fakir Chand Dey,* 
that “ S. 523 (of the old Procedure Code) does not apply to the case . 
of an agreement to refer, when there is a pending litigation.” 


We do not think that their Lordships of the Privy Council in- 
tended by their classification (2) which. included some references 
under S. 523-to-lay down that all references,-coming under S. 523 
could be made only by persons who were not then parties to a pend- 
ing litigation probably, the phrase, without having recourse to litiga- 
tion” was intended to cover all cases where parties agree to refer 
their disputes to arbitrators “ without the intervention of the court” 
which latter is the phrase uséd in the third. classification. 


The Allahabad High Court in Sheo’ Duttv. Sheo. Shankar: 


; Singh,® held that S. 523 could be applied even in respect of a refer- 


énce pending suit, but it is unnecessary to express a final opinion on 
this question as we have to deal at present with a state of facts 
coming not under classification (2) of the Privy Council but under 
classification, (3) (that is a state of-facts where there has been not 
only a reference out of court but also an award made out of court 
and the assistance of the court is sought only in order to - give effect 


= the award).: Hence the obiter dictum of Maclean C. J. that 





« (1903) I. L. R. 30. C. 218. 2. (1902) I. L. R. 29,C. 167. 
3. (1908) L L. R. 27 A. 53. 


/ 
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S. 523 does not apply to a reference of disputes ina pending litigation 
is not useful for the decision of this case. On the other hand there 
is a passage in lines 2 to + of the judgment of Maclean, C. J. himself 
in Tincowrie Dey v. Fakir Chand Dey,} in favour of the view that 
the assistance of the court could be validly invoked under S. 525 in 
such a case. In none of the cases quoted to us on the respon- 
dent’s side has it been. decided that S. 525 cannot apply to an 
award made on a reference pending suit, and we are unable 
to follow the respondent’s vakil’s argument that because S. 523 
has been considered in some obiter dicta as inapplicable to 
a reference by agreement to arbitration out of coart of a pending 
suit, S. 525 is likewise inapplicable to an award made on such 
reference. An award is always binding on the parties who made 
the reference provided the arbitrators were not guilty of miiscon- 
duct. Jadunath Choudhry v. Kailas Chandra Bhatta Chatter jee.2 


Coming to the objections (f) to (f4) to the award, arbitrators 
are not bound to give “a reasoned judicial decision” and are 
merely bound to give an intelligible decision which determines the 
rights of the parties in relation to the subject matter of the reference 
(Redman on Arbitration IV Ed. p. 163). They are not bound to 
give reasons at all, and there are cases (which we think it unnecessary 
to quote) which have held that they should not even be asked for the 
reasons which have led to their decision (see Redman on Arbitra- 
tion, p. 140). 


Having heard the evidence read and commented on by both 
sides we do not think that the five arbitrators surrendered their judg- 
ments to Mr. Bower in such a manner that, against their own view 
of the rights of the parties, they adopted Mr. Bower’s view and 
acted merely as his mouthpiece. When he suggested Rs 14,000 
as the reasonable sum payable to the plaintiff (Nanja Rao) the 
arbitrators increased it to Rs. 15,000. Mr. Bower says as court wit- 
ness No, 1. ‘I understood that the-arbitrators had full discretion and 
were quite unfettered that the award was to bz the work of the arbi- 
trators but that I was to represent to the arbitrators any points that 
would tell for or against either side.” The Tahsildar (D. W. No. 1) 
(who was the principal arbitrator and who afterwards became a 
Special Deputy Collector) suys that Mr. Bower helped the arbitrators 
by his opinion in arriving at a decision, The evidence of the Tahsil- 
dar and of plaintifi’s witnesses Nos. 1 and 2 (two of the arbitrators) 
clearly shows that they and the other arbitrators made inquiries of, 
and obtained statenfents, from the parties andchecked account state- 
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ments, discussed with the parties as to income and expenditure of 
the estates and thé debts and expenses of Nanja Row’s side (family) 
another proper amount to be allowed for Nanja Row’s mainte- 
nance, took into consideration the previous history of the litigation, 
consulted Mr. Bower and finally came to their ,own conclusions 
and made their award. Iu Redman. on Arbitratibn IV. Ed. 
(pages 124 and 125) it is said that while “arbitrators can- 
not without the consent of the parties, agree beforehand to be 
bound by the opinion of a third person without exercising their 
own judgment upon thz point”, arbitrators are at liberty to consult 
others aud adopt their opinions “as evidence which satisfied their 
minds upon the point” and that arbitrators “can adopt the opinion 
of another person” as their own. They cannot delegate or surrender 
their own judgments and conscience, but if they do not act “contrary 
to their own judgment” they can get the help of other’s da in 
order to arrive at their own opinions. 


“We hold that the award was the work of.the arbitrators and ft 
mere fact that Mr. Bower gave help to the arbitrators to enable them 
to arrive at their decision does not vitiate the award. As regards the 
last objection that some “ material” was supplied to the arbitrators 
by Puttusawmi’s clerk “to which the other side was not allowed 
access”, we are Satisfied from the evidence that the plaintiff and his 
sons had notice of the “material” so supplied and there is no proof 
that they were refused access to that material. In Buta v. Munici- 
pal Committee of Lahore’, the Privy Council held that where the 
arbitrators innocently applied for and accepted the advice of the 
defendant’s Counsel without notice to or knowledge of the plaintiff in 
respect of the construction of the agreement to refer, the arbitrators 
were not guilty of misconduct (see also Rolland v. Cassendy.2) 


Lastly we might state, that there is clear evidence to show 
that all objections to any irregularities in the arbitrator’s procedure 
were completely waived by the plaintiff and his sons. Mr. Bower 
says that all parties were present when the award was read out, that 
Nanja Row was satisfied with the award and made Namaskarams 
to Mr. Bower and that Nanja Rao and one of his sons thanked Mr. 
Bower for the part he had “taken in the arbitration proceedings (D, 
W. No. 1). The Tahsildar says that the plaintiff and his elder son 
expressed satisfaction when the award was read out (in the 
presence of -100 people according to (P. W. No.1) and made 
Namaskarams to Mr. Bower. (P. W. No. 2) algo says ‘that the part- 
ies were quite satisfied with the. award when it was read out. Under 


}. (1902). L. R. 29 C. 84 2. (1888) I. L. R. 13, A. C. 770777. 
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these circumstances the award could not now be impeached on Nan jappa 
account of alleged irregularity in the procedure of arbitration (see v. 
Redman on Arbitration, page 155), where it is said that not only irré- nR 
gularities but even “improper conduct” on the part of arbitrators rh 
might be waived.and that all objections as to irregularities known 

to the parties before the pronouncement of the award must be made 


be eke delivery of such award. 


` As regards the other objections to the award (except one to bẹ 
mentioned presently) put forward by Nanja Rao and his sons in the 
lower court and repeated before us, we entirely agree with the 
learned District Judge that they are unsustainable. One objection, 
however, to the award, namely, that it determines some matters not 
referred to arbitration seems to us to be sustainable. Nanja Row’s 
third son, Choka Row seems not to have been a party to the arbitra- 
tion as supposed by the learned District Judge. The 6th paragraph 
of the award, so far as it declares that he has no right in the pro- 
perty in dispute in Suit No. 2 of 1908 caunot be Saprorted: Butit 
could be separated without “affecting” the other portions of the award 
(see Article 14 (a) Sch. II, Act V of 1908 and Redman on Arbitration 
(IV, Ed. 205 and Kurshed Ali v: Wazir-un-nissat) and does not 
affect the validity of the remaining portions, The sixth para of the 
award will, therefore, be made so as to read “ that in future neither 
Nos, 2 to 6 nor their heirs claiming under them in their rights shall 
have any right and interest, etc.” 


In the result we set aside the order of the District Judge in 
C. S. No. 23 of 1908 refusing to file the award, Exhibit. II and we 
direct that it be filed subject to the amendment above set out and 
that judgment and decree shal! follow in terms of the amended 
award. The respondents will pay the plaintiff's costs in C. M. A. 
10 of 1911 in both Courts. 


As regards C. M. A. 75. of 1911 the case in Pragdas v. 
Girdhardas,? Brojadurhz Singh Ramanath Ghose, Lakshmana 
Chetty v. Chinnathambi Chetty * are clear authorities for the 
proposition that a private reference to arbitration in a pending suit 

followed by a lawful award is a lawful agreement, compromise and 
adjustment under-S. 375 and effect ought to be given to such an adjus- 
ment in the suit so far as the award relates to the suit. There are cer- 
tain remarks in the nature of obiter dicta by Beaman J, in Rukhinabai 
v. Adamji ® tending to throw doubts on the validity of the reason- 
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ing in the above 3 decisions, but we need only remark that we are 
unable to take the view that the reasoning of the learned Judge has 
displaced their authority. Whether a mere agreement to refer to 
arbitration will itself bean adjustment under Section 375 so that a 
decree might be passed under section referring the suit to arbitration 
as per the agreement (as distinguished froma mere order of reference 
under Section 506 on application of the party) is a doubtful question 

_ though the Privy Council has accepted such a decree as a proper 
decree and as putting an end to the suit (see Sadiq Hussain v. 
Faryjir Begim?> and also the observations of Hill J. in Tincowrie 
Dey v. Fakir Chand? but it is unnecessary to go into that point 
in this case where an award has followed the reference. 


In the result C. M. A. No, 75 of 1911 will also be allowed with 
costs (the question of the validity of the award being res judicata 
by our decision in C. M. A. 10 of 1911). 


The award Exhibit II and the reference Exhibit I shall be 
recorded as the agreement effecting a compromise and adjustment 
of the suit No. 2 of 1908 as between the plaintiff and the ist defen- 
dant’s representative so far as the terms of the award apply to the 
disputes in the suit. The plaintiff must pay the costs of this 
appeal and of the enquiry into petition No. 71 of 1908 in the lower 
Court to the first defendant’s representatives. 


We now come to C. M. A. No, 228 of 1910 under the 
decisions given as above suits Nos. 2 and 23 of 1908 following the 
award Exhibit II the plaintiff (Nanja Rao) is adjudged to have ho 
interest in the suit Palayapet and its appurtenant properties. 


The 1st defendant’s mismanagement of the estate, even if 
proved could not have prejudiced the plaintiff in suit No. 2 of 1908 
in any degree and the sureties who gave security for the manage- 
ment of the estate by the receiver (1st defendant) have a right to be 
reimbursed by the receiver (1st defendant) who is under the decree in 
the suit, declared entitled to the Palayapet and its appurtenances 
(except the two villages mentioned in the award which the plaintiff 
enjoys and which did not go int» the hands of the Receiver). Hence 
the petitions of the sureties for repayment of the sums deposited as 
security ought to be allowed wholly. Ths appeal No. 228 of 1910 
is therefore allowed but without costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present — Mr. Justice Sundara Aiyar and Mr, Justice Sadasiva 
Aiyar. 


s 


Kandasami Pillai... we Appellant* (1st Plaintiff). 
v. $ 
Rangasami Nainar (died) and others... Respondents (Defendants). 


Estoppel—Attestation, effect of—Estoppel as the cause of.action—Estoppel 
as ait answer to'a plea in bar of plaintiff's claim—Civil Procedure Code S. 317, 
scope of. 


Per Curiam Attestation will in certain circumstances create an estoppel. 


Per Sundara Aiyar J.—No aétual verbal representation is necessary to give 
raise to estoppel. 


Where a purchaser in coart auction attests the sale deed relating to the pro- 
perty purchased by him by a third person and it is impossible todoubt that the 
object of the attestation was to re-assure the purchaser from the third person 
that the latter had title to the property as against the attestor, held that the 
attestation estopped the court-sale purchaser from asserting his own title to the 
property; and if, after the said sale by the stranger the certified ‘purchaser 
obtains a certificate from coirt in respect of his purchase in court sale, held, 
thatit was fraudulent on his. part to so obtain a sale certificate after his attesta- 
tion and that the said fraud fell within S. 317 Civil Procedure Code. Aw of 
ale 

S. 317 Civil Procedure Code xv of 1882) is no bar to a plea’ of euieppel 
based on facts, subsequent to the court sale, 

Per Sadasiva Aiyar J.—Attestation bya person who has or claims any 
interest in the property covered by a deed of transfer is prima facie a represen- 
tation by him that the title and other facts relating to the title recited in the 
document are true and will not be disputed by him as against the obligee under 
the deed, 

Obiter,—Although S. 317 of Act XIV of 1882 should be construed strictly, the 
words of the section ought to be given effect toif they apply aptly to the plaint. 

S. 317 applies to suits against a purchaser’s representatives and assigns. 

After the Transfer of Property Act, no waiver or transfer of rights can be 
recognised in the case of an immoveable property inthe absence of a registered 
instrument. Mannappa v. Surappa' held inapplicable, 

Estoppel by itself cannot form the basis of a cause of action, but can be 
used asa bar to the defendant’s pleain answer to the cause of action other- 
wise alleged and proved. 


“Second appeal from the Decrce of the District Court of Tanjore 
in A. S. No. 48 of 1908 preferred against the Decree of the 
Court of the District Munsif of Maya vatam] in ene Suit No; 1 
of 1908, 

T. V. Seshagiri Aiyar for appellant. 
T. R. Venkatagama Sastri for respondents. 


#5, A. No. 182 of 1910, 26th July 1912, 
A 1, (1887) 1. L R.11M. 234, 
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The Court delivered the following 

Judgment.—Sundara Aiyar ]—The suit in this case is for 
restraining first defendant from interfering with the plaintift’s enjoy- 
ment of certain lands. The plaintiff obtained a sale of it from the 
2nd defendant in 1906." Prior to the sale the landshad been sold in 
execution of a decree against the 2nd defendant in a Small Cause 
Suit. The Ist defendant was the auction purchaser. The auction 
sale took place in June 1904. Admittedly the land previously 
belonged to the 2nd defendant. The plaintiffs case is that the 
auction ‘purchase was really for the benefit of the 2nd defendant and 
that the Ist defendant was only a benamidar. This plea has been 
upheld by both the courts. The Ist defendant set up. his own title 
to the land as the real purchaser and contended that S. 317 of Civil 
Procedure Code was a bar to the pluintiff’s suit. Both the Lower 
Courts held that S.317 was not applicable in the circumstances 


of the case, There was an issue raised as to whether the Ist defen-. 


dant was estopped by his conduct from questioning plaintift’s title, 


The conduct referred to consisted in the Ist d+fendant allowing the . 


2nd defendant to remain in possesion of the land for a. period of 


about 3- years after the auction sale without taking any steps to 
assert his own title and in his attesting the sale deed executed by the 


2nd defendant in plaintiff’s favotir Ex. C. The Ist defendant stated | 


that he made the attestation without any knowledge of the contents 
of Ex. C. But his story had been disbelieved by both the courts. I 
am of opinion that this appeal may be disposed of on the issue of 
estoppel. Ex. C. was executed on the 6th July 1996. Till then the 
Ist defendant did not take steps to obtain a sale deed though the took 
place in April 1904 and it was confirmed in June 1994. His application 


for a certificate was mad? in 1907 after he has attested Ex. C. Now . 


Ex. C. recited that the land belonged to the 2nd defendant and was 
in his enjoyment. And this document was found by the lower 
Courts attested by the Ist defendant with full knowledge of its 
contents, ‘The District Munsif found more against the Ist defendant. 
He was of opinion that there were good reasons to belizve that it 


` was the Ist defendant who brought about the sale and it- cannot 


therefore be doubted for a moment that his attestation and also that 
of his undivided son were obtained as security for the vendees in 


- token of the Ist defendant having admitted that he was only a 


benamidar in respect of the land purchased in court auction and 
which was with his full knowledge and consent included in “the sale 
deed. The District Munsif does not say that if was the Ist defen- 
dant who brought about the sale deed. If he did so there could be 
no doubt 1st defendant would be estopped from asserting his own 


= 
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ownership, subject to an argument of Mr. Seshagiri Aiyar which I 
shall hereafter notice thaf the rule of estoppel is not applicable to 
sucha case. There are no reasons to believe that the District 
Judge did not really agree with the District Munsifin his observation 
as to the part taken by the 1st defendant in the matter of the execu- 
tion of the sale deed Ex. C. But it is not necessary to rest my 
judgment on the assumption that the District Judge intended to agree 
with the District Munsif. It would be quite enough if the Ist defendant 
with the knowledge of the recital that the land belonged to the 2nd 
defendant and was in his enjoyment as owner attested the sale deed 
executed by him to the plaintiffs. In the leading case of Sarat 
Chunder Dey v. Gopal Chunder Laha? the Judicial Committee 
of the Privy Council expounding the law of estoppel observe “The 
principle on which the law and statute rest is, that it would be most 
inequitable and unjust to him that if another by a representation 


made or by conduct amounting to a representation has induced him | 


to act as he would not otherwise have done, the person who made 
the representation should be allowed to deny or repudiate the effect 
of his former statement to the loss and injury of the person who 
acted onit.” It is quite clear both from the exposition and from the 
words of Section 115 of the Indian Evidence Act themselves that 
no actual verbal representation is necessary to give rise to estoppel. 
It is quite enough that the conduct of a party leads another to act 
in the belief that he asserts no claim to the property. A passage 
from the judgment of Lord Campbell in he case of Cairncross v. 
Lorimer? is cited by the Privy, Council in the judgment “I am of 
opinion that generally speaking if a party having an interest to 
prevent an act being done has full notice of its having been done, 
and acquiesces in it, so as to induce a reasonable belief that he con- 
sents to it and the position of others is altered by their giving credit 
to his sincerity he has no more right to challenge the act to their pre- 
judice than he would have had if it had been done by his previous 
license.” Their Lordships go on to say “ these words were used with 
reference mainly to acts indicating only subsequent consent to an 
application which had been made and which might have been objected 
to when originally made; but they apply a fortiort in a case like the 
present where the person estopped was a party to the transaction 
itself which he or others taking title from him seek to challenge after 
a considerable interval of time. In Carr v. The London and North- 
Western Railway Company, a very leading decision on the ques- 
tion of estoppel, the following was one of the propositions laid down. 





1. (1892) I. L. R. 20 C. 296, 311. 2, (1860) 3, Macq. 827, 829, 8:9. 
3. (1875) L. R. 10 C. P. 507 at 317, 
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“ Another proposition is, that, if a man whatever his real meaning may 
be so conducts himself that a reasonable .man would take his con- 
duct to mean a certain representation of facts, and that it wasa 
true representation and that the latter was intended to act upon it 
in a-particolar way, and he with such belief does actin that 
way to his damage, the first is estopped from. denying that the 
facts were as represented.” Here at the time of the execu- 
tion of Exhibit C, the lst defendant was the ostensible pur- 
chaser at court auction. The sale deed was executed by the 
2nd defendant. Not only the-1st defendant but his son also attested 
the document. It is impossible to doubt that the object. of the attes- 
tation was to reassure the plaintiff in taking a sale deed from the 
2nd defendant when the ostensible purchaser at the auction sale was 
the Ist defendant. We have no hesitation in saying that the Ist 
defendant must be held to be estopped from asserting his own title 
to the land. 


It was argued by Mr. Seshagiri Aiyar that S. 317 embodies a 
rule of public policy and that there can be no.estoppel contravening 
that rule. In my opinion there is no contravention at all of the rule 
in S. 317 in holding that the 1st defendant is estopped. S. 317 lays 
down the rule that where property is brought to sale in court auction 
a suit cannot be instituted on the ground that the defendant was 
only a benamidar for the plaintiffs. The utmost that could be said in 
favour of the Ist defendant is that the effect of the section is to 


` create some scrt of title iå him though this position is denied by the 


respondent. But assuming it to be so, what is there to prevent 
a person who gets title, we shall suppose under a statute, 
from afterwards allowing it to be sold as the property of 
another person? I can find no reason why he should not do so 
any more than why a person having a title under a private 
conveyance should not allow it to be sold as the property of another. 
The cases cited by Mr. Seshagiri Aiyar viz., Abdul Aziz v. Khantker : 
Mullick! Kristnan Chetty v. Vellaichami Thevan,2 and Madras 
Hindu Bene fit Permanent Fund v. Ragava Chetty,® are all inapplic-. 
able to the case, The attempt there was to get behind the very 
rule itself enacted by the statute by getting up a contention of 
estoppel. I might also put this judgment on another ground, S. 317 
provides “ nothing in this section shall bar a suit to obtain a declara- 
tion that the name of any person certified as aforesaid was inserted 


“in the certificate fraudulently.” After the ist defendant attested 





1, (1911) LL R.38C. 512 2, (911) 21 M. L. J. 1077. 
3. (1895) I.L. R. 19 M. 200, 
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y Ex. C. which distinctly stated that the land belonged to the 2nd 
defendant it was fraudulent on his part to have obtained in 1907 a 
såle certificaté in his own name. 


On these grounds the second appeal must be dismissed with 
costs. a 


Sadasiva Aiyar.—As many of the questions argued in the 
second appeal are important questions, I do not think it inappropriate 
to add a few words of my own. If the plaintiffs are obliged to set 
up a part of their case for relief, the allegation that the 1st defendant 
mad. the purchase benami and cannot: succeed except by proving 
- the fact I am inclined to hold that S. 317 will be a bar to the suit. 
I agree with the observation in Bishan Dial v. Gazziuddin, that 
although S. 317 should be construed strictly the words of the section 
ought to be given effect to if they apply aptly to the plaint 
put forward by the plaintiff, and Iam also not inclined to try 
to whittle away the effect of the section as has been done in 
some cases by excluding from its operation cases where the suit is 
brought against the purchaser’s representatives and assigns. I also 
agree with Mr. Seshagiri Aiyar that after the Transfer of Property 
Act no waiver or transfer of rights can be recognised in the case of 
` immoveable property of a registered instrument. Hence the 
observations in Mannappa v. Surappa* may not apply to cases of 
alleged transfer by ths subsequent conduct of the benamidar or by an 


oral agreement with the benamidar if such conduct or agreement ` 


took place after Act 4 of 1882 came into force. It is also clear as 
decided in Krishnan Chetty v. Vellaichami Thevan® that estoppel 
by itself cannot form the bisis of a cause of action or claim. But in 
this case the plaintiffs are in possession is prima facie evidence of 
` title. The 2nd defendant had conveyed all his right to 2nd plaintiff 
and Ist plaintiff's vendor and could not therefore deny plaintiff's 
title, and if so the defendant as contended in paragraph 6 of the 
plaint is estopped by his conduct from asserting any title as against 
the plaintifis. The plaintiffs need not rely at all upon and need not 
prove the allegation that their title is based upon Ist defen- 
dant having purchased in the court auction sale` as the benamidar 
of the 2nd defendant. They need only prevent 2nd defendant from 
claiming any title under the court auction purchase and they could 
do by setting up the doctrine of estoppel. 


“As regards the question of estoppel also, though the District 
_Judge does not in sp many words say that the Ist defendant himself 








1. (1901) I. L. R. 23 A. 175. 2. (1887) I. L. R. 11 M. 234, 
3, (1911) 21 M. L. J. 1077. 
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brought ‘about the sale made by the 2nd defendant to the and 
plaintif and Ist plaintiff's vendor, he says “ it is impossible to concur, 
generally i in the lower Court’s conclusions of the District Munsif 
in which the District Judge evidently so concurs seems to me that: 
the 1st defendant did bring abont the sale and did net merely attest 
the document Ex. C. . 


Lam also of opinion that having regard to the ordinary course’ 
of conduct of Indians in this Presidency, attestation by a person who ` 
has or clains any interest in’ the property covered by the .document’ 
must bz treated prima, facie as a representation by him that thé’ 
title and other facts relating to title recited in the document are true 
ani, will not be disputed by him as against the obligee.under the 
document. I therefore concur in the conclusion that the second 
appeal must. be da with costs. ' | 


IN THE MICH € COURT OF JUDICATURE AT MADRAS, 
Present :—Mr. Justice Sundara Paye and Mr. Justice Sadasiva 
Aiyar. . a, 
Gunapathy Aiyar ...- iis Flan? (Appellant) *. 
ae ae $ 
{ (Respondent) 2nd defen: 


dant’s legal representatives 
"land 1st defendant. 


: Execütor, powers of before obtaining probate—Bona fide Sirehr 


:Sivamalai and others... `` 


e 


An executor has power to sell the estate tee the purposes of administration 
without obtaining probate, and the purchaser in the absence of any allegation 
that he is a mala fide purchaser having knowledge that the salewas not made 
in due course of administration, gets a good title, 

Second Appeal from the decree of the District Court of Coim: 
batore in A. S. No. 106.of 1910 preferred against thé decree of thé 
Court ‘of the District Munsif of Erode in O. S. No. 480 of 1908. 


“TM. Krishnaswaini Aiyar for appellant. 

- L. A. Govindaraghava Aiyar for respondents. 

T. M. Krishnasami Aiyar :—The alienation in guet here 
is by an executor, T herefore, Art. 44 has no application. Pro- 
bate and Administrative Acb S. 4 vests the estate only in executors 


that take out probate.. See the dictum of the Privy Council in Adimi- 
nistrator-General v. Premlal Mullick,1 and ghe decision of the 





#5. A. No. 523 of 1911. Ist August 1912. 
1, (1895) I. L. R. 22C. 788 at 797, 
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: Calcutta High Court “in Sarat Chandra Banerjee v. Bhupendra 
Nail Basu}; the section appears in the chapter as to grant of pro- 
bates. The preamble of the act similarly says that the Act was 
passed for providing for the grant of probates. 


L. A. Govindaraghava Aiyar:—Sec. 4 is perfectly general. 
Sec. 187 does not apply to executors of Hindu wills outside Madras. 
Shaik Moosa v. Shaik Essa,? is in point and it has been followed 
in subsequent cases. Under S. 90, executor has power to sell or 
mortgage. In the absence of any rllegation of fraud or knowledge 
that the debts had to the knowledge of the purchaser been already 
paid, there is no ground for setting aside the sale. 


The Court delivered the following 


Judgment :—The plaintiff as legatee under a will sues to 
recover certain properties which were sold by the 1st defendant his 
natural father and executor under the will, to the 2nd defendant in 
1897. The suit was-iastituted in 1908. The plaint alleged that the 
sale was not binding on the plaintiff. The second defendant con- 
tended that the 1st defendant had authority to sell and that the sale 
was made for discharging certain debts due by the deceased testatrix. 
The District Munsif held that the sale. was not binding on the 
plaintiff and gave a decreein his favour. On appeal the District 
Jué*e_disposed of the case on the question of limitation. He held 
the suit barred as it was instituted by the plaintiff more than 3 
years after the date of his attaining majority ; he regarded the suit 
as one to set aside an alienation made by a guardian and applied’ Art. 
44 of the Limitation Act. The 2nd defendant has not contended 
that the sale was made by the Ist defendant in his capacity as 
guardian. We are of opinion that the finding on the question of 
limitation cannot be upheld. The 1st defendant was executor and 
he had the powers of an executor. His right to deal with the estate 
must. be regulated by rules relating to the powers and duties of an 
executor subject to any express provisions that may be contained in 
the will. There are in the willin this case no provisions either 
restricting or extending the scope of the executor’s powers. The 
‘act cannot be regarded as having been done by the executors as a 
guardian. when his powers were regulated by the rules relating to an 
executor. 


Article 44 of the Limitation Act must therefore be held to be 
inapplicable. Mr. Govindaraghava Aiyar contends that Art. 91 must 
govern the case. We cannot agree with him. We do not think that 
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the plaintift could not succeed in recovering the property without 
setting aside the alienation. The alienation was not one made by 
him or by any one from whom he claims the property as heir. The 
executor’s alienation would be binding on the plaintiff if it was valid ; 
if it was not it would have no effect as against him. It cannot be 
held to be a transaction binding on him until he set it aside, although 
no doubt he could ratify the act done by the executor. No authority 
has been cited in support of the application of Art. 91 in sucha case. 
We hold it is not applicable. 

The District Judge has not recorded any finding on the merits of 
the case, that is on the question whether the alienation is binding on 
the plaintiff. We propose to decide the question ourselves instead 
of remanding the case for decision by the Appellate Court. The plaint 
does not contain any allegation that the 2nd defendant was aware 
that the sale was nota proper act of administration and was not 
required for the purpose of discharging debts of the deceased. 
Undoubtedly, the plaintiff was bound to allege it and the onus would 
be on him to show that the 2nd defendant’s conduct disentitled him 
to the protection which alienees from executors are entitled under the 
law. If therefore the Ist defendant was at the date of the sale entitled 
to exercise the power of executor,the sale must be upheld. But it was 
argued by Mr. T. M. Krishnasami Aiyar for the appellant that as 
probate had not been obtained of the will or letters of administration 
taken out with the will annexed, the Ist defendant could not exer- 
cise the powers of an executor. He urges that the property of the 
deceased testator would vest in the Ist defendant only if and when he 
took out probate of letters of administration and as he never did so, 
he never became possessed of the status and powers of an executor. 
We are unable to uphold this contention. There is no provision in 
the Probate and the Administration Act which requires a person 
appointed as executor under a will to take out probate or letters of 
administration. Section 187 of the Indian Succession Act which 
provides that no right as legatee or executor under a will can 
be enforced unless probate or letters of administration have 
been taken out, has not bzen enacted in the Probate and 
Adninistration Act. It was imported into the Hindu Wills 
Act but it was apparently for very gocd reasons considered un- 
desirable to embody it in the Probate and Administration Act. 
Under Sec. 4 of the Act all the property of the deceased vests in the 
executor ; as such probate is not necessary to make a person an exe- 
cutor. His title is derived under the will. If Sec. 187 of the Suc- 
cession Act had been imported into the Probate and Administration 
Act, then neither the executor nor any persons claiming as alienees 
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under him would be entitled to enforce any right as executor or 
alienee. But we can see nothing in the Act as it stands to prevent 
the executor from acting as executor and exercising the powers given 
to him under the Act without obtaining probate. This was the view 
taken in Sheik Mossa-y. Sheik Essa,) and Mathuradas Lalji v- 
Madhowji.2 In the former case Sarjeant, C. J., states that the law 
is the same in this country as in England as to the title of an execu- 
` tor to the property devised by a will; that probate is regarded as 
the authentic evidence of the will itself, from which the executor 


deriving his title and by virtue of which th: property vests in 


in him from the death of the testator, from which time the executor 
would be entitled to collect the debts due to the deceased. Mr. 
Krishnaswamy Aiyar has referred us toacase Sarat Chandra Baner jee 
v.Bupendra Nath Basu, but the question in that case was as to the 
validity of a sale made by an executor under a Hindu will in 
the year 1864, long before the Probate and Administration Act was 
passed. It was contended on hehalf of the alienee that the acts of 
the executor were as valid as if they had been done after Act V of 
1881 had come into force. Reliance was placed on Sec. 2 of Act V 
of 1881 which lays down that “ Chapters II to XIII both inclusive 
of this Act shall apply in the case of every Hindu, Mahomedan, 


Buddhist and of every person exempted under Sec. 337 of the- 


Indian Succession Act of 1855 dying before or after the said Ist day 
of April 1881.” The argument was that as the provisions of the 
Act applicable to the case of a Hindu “dying before April 1881 
executors under the will in question had the powers given by the 
Act. It would probably have been quite enough to observe in answer 
“to such an argument that no person could in 1864 have powers 
which were given toan executor only in 1881, though some other 
provisions of the Act of 1881 might be applicable to wills made 
before that date for instance probate of a will made before 1881 
could be obtained under the provisions of that Act. Before Probate 
and Administration Act was passed, when. there was no provision 
for~ granting Probate or Letters of Administration with respect to 
< Hindu wills, the position of a Hindu executor was taken to be that 
of a mere manager and not of one in whom the legal estate in the 
properties of the deceased vested, ‘Whether by virtue of Sec. 4 of 
Act V of 1881 the property of the deceased could be taken to have 
vested immediately on the death of the deceased, in a person appointed 
as executor bya will made before 1881, it is unnecessary to consider. 
But apparently the,learned Judges who decided the case regarded 
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the executor’s powers as depending on the question whether title 
vested in him on the death of the deceased. There are no doubt 
observations to be found in the judgment of these learned Judges 
which would show that in the case of a Hindu dying before 1881 if 
‘the executor or administrator should wish to get the benefit of Sec. 4 
of the Act he should come in and prove the will and take out Pro- 
bate or Letters of Administration and references made to the pream- 
ble of the Act and the heading of Chapter II in which Sec. 4 is to be 
found, the preamble stating that it is desirable to provide for the grant 
of the Probate of Wills and Letters of Administration to the estate of 
certain persons and the heading of Chapter IT being ‘grant of Probate, 
and Letters of Administration.’ The inference is apparently drawn 
that a party could obtain the benefits of the provisions of the 
Act only on obtaining Probate or Letters of Administration, but 
this inference, so far as the decision is concerned, is expressly 


‘limited to the case of a Hindu dying before April 1881. We 


cannot assume that the learned Judges would have taken the 
samé view with respect to wills made by a person who died 
after 1881. If the learned Judges had taken the view, which 
we do that no executor could before 1881 claim powers which were 
for the first time given by that Act, they would probably not have 
considered it necessary to rest their decision on the ground that'a 
person who did not take ,out probate of the will of a testator who 
died before 1881 could not claim the benefit of any of the provisions 
of the Act. We do not think that either the preamble or the head- 


‘ing of Chapter II requires such a construction to be put on the words 


of Sec. 4. That section certainly does not relate to the grant of 
probate and would be beyond the scope of the heading and the 
preamble; the fact is that the Act contains many provisons which 
would not strictly come within either. The Ist defendant in. this 
case, in our opinion had-as an executor the power to sell the estate 
for the purposes of administration, and the 2nd defendant must bs 
protected in the absence of any allegation that he was a mala fide 
purchaser having knowledge that the sale was not made in due course 
of administration. In the result therefore the decree of the Appellate 
Court must be affirmed but in the circumstances of the case we shall 


make no order as to the costs of the 2nd appeal. 


PART X.] THE MADRAS LAW JOURNAL REPORTS. 311 


IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. :* “= 


[Appeal from the Calcutta High Court]. 
Present :—Lord Shaw, Sir John Edge and Mr. Ameer Ali. 


Musammat Bhawani Kumar ... Plaintiff. (Appellant.)* 
v. : 
“ Mathura Prasad Singh ... Deft. No. 1.(Respondent.) 


Bengal Land Revenue Sales Act—Incumbrénces, meaning of—Court Sale 
and subsequent revenue saic—Competing titles of mortgagee purchaser and 
revenue purchaser—Mortgagee purchaser’s right to use his mortgage asa 
shield after his purchase. \ 


The effect of Section 54 of the Bengal Land Revenue Sales_ Act is that a 
revenue vendee takes nothing less nor more than what’ belonged to the former 
owner and it negatives the idea that it is open to an owner to protect himself as 
by "a shield” against the consequences of the full transfer to him by his pur- 
chase by keeping his incumbrance alive against the revenue vendee. 


A mortgagee who purchases the mortgagor’s right in execution of a decree 
obtained by him on his mortgage cannot protect himself as by “a shield’’ against 
the consequences of the full transfer of ownership to him against a purchaser in 
revenue sale held for arrears of revenne accrued due subsequent to the date of 
the mortgagee’s purchase, ` 


The mortgagee purchaser cannot be permitted to say-to the mortgagor that 
the owneiship had been transferred to him on a certain date and to say tO an 
outsider, like the Collector of Revenue, that the ownership had not been trans- 
ferred to him. ` 


Itis unsafe to apply considerations as to the*rights of prior and succeeding 
mortgagees and principles of keeping one’s lien alive applciable between them to 
questions of title arising between a mortgagee—purchaser of the property and 
subsequent purchaser at a revenue sale of the same property. 


A mortgagee brought a suit on his mortgage, obtained a decree and in 
-execution thereof purchased the property on a certain day, (on 19th March 
1900). A few days later 7, ¢.,on the 28th March 1900, the Government Revenue 
on it fell into arrears and the property was sold for arrears of revenue. 


Held, on the question of the competing titles between the mortgagee-pur- 
chaser and the revenue purchaser that the mortgagee-purchaser could use his 
mortgage as a shield against the revenue purcharser. 

(2) That the mortgagee—purchaser took the property on the date of sale 
subject to all its liabilities. 


(3) That the revenue purchaser was entitled to the possession of the 
property as against the mortgagee—p.urchaser. 


(4) That the mortgage was not an incumbrance. within the meaning of 
Section £4 of Land Revenue Sales Act, Bengal, alter the court sale. 


(E) Obtter :—If tnere had been any accretions to the property between the 
date of court sale and ẹthe date of confirmation they would have become the 
property of the mortgagee—purchaser 


#224 July 1912, 
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_ Appeal from the High Court of Calcutta, setting aside a decree 
of the Subordinate Judge of Gaya. 
L. DeGruyther, K. C., and Lowndes Tok appellant. 
G. R.A. Ross-for respondent, | Rg 
Their Lordship’s judgment was delivered by 


Lord Shaw.=This is an appeal from a judgment and decree of 


. the High Court of Calcutta, dated the 10th January 1908, which set 


aside. a decree of the Subordinate Judge of ne in Bengal, dated 
the 27th January. 1905. 9 ; 


The suit was brought by the appellant as plaintiff to obtain 
possession of a certain-share, amounting to 5 annas 1} pies, in four 


` villages in the Gaya District, which are named in the plaint. The 


appellant’s rights are those of a “purchaser who bought these -pro- 
perties at a revenue sale,—that is to say, a sale’ for arrears of 
revenue, . The appellant pleads that he has received, in his character 
of purchaser and as from the date of sale, a right which cannot be 
defeated .by..the respondent. The respondent was a mortgagee 
holding a security over the property for money lent thereon, and in | 
respect of his loan the property was sold in execution to him. It is 
out of this conflict between the rights of the former, who may be 
called the revenue vendee, and the latter, who was mortgagee and 
owas at the execution, sale, that the suit has arisen. 


“As their Lordships are unable to agree with the views which have 
been taken with regard to this case, either by the-Subordinate Judge 
or by the High Court, it is necessary to mention certain dates which 
are material, “and to test crucially what were the rights of parties at 
those dates. ; 


- On the 9th August 1886, a mortgage for Rs, 5,000 was E 
in- divou of the respondent over the shares aforesaid of four out 
of seventy-one villages. On the 31st May 1899, the respondent 
obtained a decree on his mortgage bond, which was made absolute 
on the following 19th December. He executed his decree, a sale in 
the ordinary course took place, and on the 19th Marck 1900, which 
is the first: important date in the case, the mortgaged property was 
sold, and it was purchesed by himself, the mortgagee. 


Nine days thereafter, namely, on.the 28th March 1900, the 
March instalment of Government revenue on the71 villages, amount- 
ing to Rs. 1,554, fell into arrear, and the whole, including the four 
which had just been purchased by the mortgagee,were notified for sale 
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by theCollector. The situation of matters accordingly then was that, 
so far as the ownership of the property was concerned, a transaction of 
sale thereof in favour of the mortgagee as purchaser had in point of 
fact taken place, and this at a time when by the use of the ordinary 
information available as public facts, or upon enquiry with regard to 
the property purchased it would have been found that the period of 
the falling due of revenue was almost at hand, and that proceedings 
preliminary to asale in respect of arrears then left unpaid would 
inevitably be commenced. 


The mortgagee, however, did not pay the revenue which fell 
due at the end of March. Without doing so, he went forward with 
proceeding to get the sale to himself in execution of the mortgage 
confirmed. On the 23rd April he obtained a certificate confirming 
the sale, the certificate bearing that he “ has been declared the pur- 
chaser at sale by public auction on the 19th March, 1900...... and 
that the said sale has been duly confirmed by this court on the 23rd 
April 1900.” 


Tt was maintained in argument for the mortgagee that the true 
meaning of this was that the sale to him did not become a legal 
fact until the 23rd April. In their Lordships’ opinion, this is an under- 
statement and a misstatement of the mortgagee's rights. If is true 
that upon that date the sale was confirmed, but what was, as the 
certificate bears, confirmed, was a sale “ by public auction on the 
19th March 1900.” There seems little reason to doubt that upon the 
19th March all the lands sold had been transferred to the mortgagee, 
and that if there had been any accretions to the property between 
that date and the date of confirmation, those accretions would have 
become the property of the purchaser. On the other hand, there 
seems no legal principle which would leave un-transferred to the 
mortgagee any obligations which arose during the same period. 
Furthermore, if the properties which were the subject of sale were 
liable.to attachment for sums due from the lands as revenue, and 
falling into arrear subsequent to the actual date of sale, namely, the 
19th March 1900, it was not within the legal right of the mortgagee 
on the one hand to claim as against the mortgagor that the owner- 
ship of the property has been transferred, and at the same’ time to 
claim against the Government, or in respect of third parties uncon- 
nected with either mortgagor or mortgagee, that the mortgagor had 
not transferred the rights of ownership to the mortgagee, but 
himself remained in the position of owner. For the mortgagee to 
be permitted to say to the mortgagor that the ownership had been 
transferred, and to say to an outsider, like the Collector of Revenue, 


*3 


Musammat 
Bhawani 
Kumar 
v. 
Mathura 
Prasad 
Singh. 


Musammat 
Bhawani 


Kumar 
v. 


Mathura 
3 Prasad 
Singh. 


314 THE MADRAS LAW JOURNAL REPORTS, [VOL, XXIII. 


that the ownership had not been transferred, is a conclusion not sup- 
ported by good sense and, in the opinion of their Lordships, they 
are not forced to it by any canon or rule of law. 


If the date of sale be taken as the true and actual date in fact, 
which, in their Lordships’ opinion, was, as explaingd, the 19th 
March 1900,'it appears to their Lordships equally clear that what 
was in fact then sold was the estate itself and nothing other or less 
than this which might be denominated by terms “ right, title, or 
interest” of the mortgagor oaly, or the like. And it would seem to 
follow as a necessary consequence that when the mortgagee thus 
became the purchaser and owner of the subjects mortgaged, he was 
not in a position to maintain as against himself, or as against third 
parties unconnected with mortgage transactions upon the property, 
the position that his mortgage still remained an encumbrance 
thereon. 


In their Lordships’ opinion it is clearly unsafe to apply consider- 
ations as to the rights of piror and succeeding mortgagees to ques- 
tions like the present. For in the present case no question arises 
as between a first and succeeding mortgagee, and no right or duty ~ 
emerges with regard to the avoidance of an inequitable priority alleged 
to arise inferentially by acquisition of the estate. On the 19th 
March 1900, the crucial date in question, there were no interests of 


_any kind to enter into account or consideration so as to impede the 


full and complete transfer qf ownership of the estate as such. 


In these circumstances, when the 29th March 1900 was reached, 
the property which fell then into arrear of revenueand became liable . 


to subsequent sale was the property in fact and in law of no one 


but the purchaser, namely, the mortgagee. It is admitted,—the 
concession was logically unavoidable,—that if at the sale on the 19th 


‘March the mortgagee himself had not purchased, but a stranger or 


outsider had, then such purchaser would have stood liable for the 

obligations accruing on the property and been responsible to Govern- 

ment for the payment of revenue and for the consequences which 

would ensue if the revenue fell into arrear, It seems somewhat ’ 
difficult to discern why these consequences, which would be inevitable 

in the case of a stranger should be avoided because the mortgagee 

was purchaser himself. 


The above considerations seem substantially to dispose of the 


. whole case and lead their Lordships to a conclusion the opposite of 


that reached by the High Court, who think that It was possible for a 
mortgagee to maintain the ownership of the property in himself with an 
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encumbrance which he should ‘use to defeat, or, to use the terms 


which the learned Judges employ, as a “ shield against” the rights of 
third parties. 


Upon this subject it is true that the language of Sec. 54 of the 
.Act No. XJ of 1859—the Bengal Statute as to ‘sales of land for 
arrears of revenue—provides that when a share or shares of an estate 
may be sold “the purchaser shall acquire the share or shares subject 
to all encumbrances, and shall not acquire any rights which were not 
possessed by the previous owner or owners.” ‘This provision, how- 
ever, appears to their Lordships (1) to confirm the view that what is 
taken by a revenue vendee is nothing less nor more than what belong- 
ed to the former owner, ‘and (2) to negative the idea that it is open 
to an owner to protect himself as by “a shield” against the conse- 
quences of that full transfer by keeping incumbrances alive against 
the revenue vendee, These incumbrances had become extinct and 


lost in the mortgagee’s overriding right when he became the complete | 


owner of the lands. To keep them alive as sought would introduce 
confusion into the mechanism of transfer and an insecurity into the 
‘rights in real estate which are not warranted by the Act. 


Their Lordships will humbly advise His Majesty that the judg- 


ments of the Courts below be reversed, and that the plaintift be 


declared entitled to the lands in suit in terms of the plaint, that 
possession be delivered to the appellant of the properties in dispute 
the possession of the respondent being ‘removed, that the name of 
the plaintiff bz caused to be entered in the Land Registration Office 
accordingly, the name of the defendant being expunged and: his 
illegal possession removed, and that the cause be remitted to the 
High Court for the ascertainment of mesne profits for the period of 
dispossession up to the date of delivery ‘of possession and for a decree 
therefor against the respondent. The respondent will pay the costs 


both here and in the Courts belom; ' 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 


4 ye: 


Present :—Mr. Justice Sundara Aiyar. 


| *Petitioners in both the 
| petitions, (Appellants in 
Vathiar Ramanuja Alyangar and R Second Appeal No. 481 


s 


f | High Court. 


Respondents in both 
i . | the petitions. (Respond- 
P. R. Atyanachariar and others wd ents in Second Appeal 
No. 487 of 12 on the file 

‘of High Court. 


C. P.C. O. 43, rr 5 and 6 O. 39 7. 1—Jurisdiction—Stay when tobe granted 
—Annoyance to feelings no ground, 


In an application for stay of execution the Court has to be satisfied that 


the appellant is likely to sustain substantial injury if execution is not stayed 3° 


and it is not usual to grant a stay if the appeal itself does not raise fairly argu- 
able questions Mere annoyance to feelings cannot bea ground for astay of 
execution, since pecuniary or tangible loss should be shown for justifying a 
Stay. 


In an application for a temporary injunction the Caart will have to te, 


satisfied that the applicant has a prima facie case and further that the protec- 


_ tion of his interests requires that an injunction sioald issue temporarily. 


Queere :—Whether the High Court has jurisdiction to grant an .injunc 
tion in the case ; and whether When a party sues for a permanent injunction 
to-restrain his opponent from doing a wrongful act, the opponent should have 
the right of restraining the plaintiff from doing the very act he claims to be 
entitled*to do and himself be allowed to do the act which is objected to by the 
plaintiff. f 


C. M. P. No. 671 of 1912. 
Petition praying for a temporary injunction restraining the 
respondents from taking the idol of Vedantha Desikar or any other 
through the Uttra, Chitra or Adayavalanjan Street within the seven 


enclosures of th? Srirangam temple in pursuance of the decree of 


the District Court of Trichinopoly in Appzal Suit No. 499 of 1911, 
pending disposal of the second appeal No. 481 of 1912 preferred 
therefrom to the High Court. 3 


C. M. P. 936 of 1912. 


Petition for suspension of the injunction granted by the District. 


Court of Trichinopoly in appeal No. 499 of 1912 (O. S. No 366 of 


` *C. M. P. No. 671 and 926 of 1912. 3rd May 1912, za 
+ 








, 


of 1912 on the file of the 
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1909.0n the file of the Disiet Munsif’s Court of Srirangam) restrai- 
ning the petitioners from interfering with the Respondents carrying 
Desigar through any of the said three. streets within the seven enclo- 
sures of the Srirangam temple. 


T. R: Ramachandra Aiyar and T..Rangachariar for peti- 
tioners in C. M.P. No. 671 of 1912, with K. Parthasarathi 
Iyengar in C. M. P. 936 of 1912.. 


K. Srinivasa Atyengar and C. Padhmunabha Aiyengar for 
Respondents i in C. M. P. No 671 of 1912 

C. Padhinanabha ‘Ai yengar for Respondents in C M. P. No 936 
of 1912. 


The Court made the following. 


Order :—There are two applications before. me for disposal. 

: C. M. P. No. 671 of 1911 is an application by the appellants in the 
second appeal pending in this court for a temporary injunction to 

restrain the respondents from carrying the idol of Desikar in proces- 

sion through any of thestreets within the seven Prakarams of the Sri- 

rangam temple. C. M. P. No. 926 of 1912 is an application by the 

appellants to suspend the injunction granted by the: Lower Courts 

restraining them from interfering with the Vadagalais carrying 


Desikar in procession through streets. The Vadagalais of Sri- 


rangam instituted a suit against the trustees of the temple and 
the Thengalais for a declaration of their right to carry the 
- idol’ of Desikar, which they have apparently recently made, in 
procession through any of the 5, 6, and the 7th Prakarams of the 
Srirangam temple and for an injunction restraining the defendants 
from interfering with their right todo so. Their case was that the 
streets were public streets and that as members of the public they 
had the right they claimed. The defendants denied that the streets 
were public streets and contended that they belonged to the temple. 
They alleged also that even if the public had the right of passage 
through the streets such right was a restricted one, and that it was 
also contrary to the local usage that the Vadagalais should carry the 
Desikar idol in procession through the’ streets. Both the lower 


Courts held that the Vadagalais had the right to carry the idol in- 


procession. With respect to C. M. P No. 671 I have had ‘consider- 
able doubts whether this court has.jurisdiction to give the appellant 
an injunction of the sort they claim. The application would admit- 
tedly not come within the purview of rule 1 order XXXIX. The 
| appellants’ contention is that it would be allowdble under the provi- 
sions of rule 1 of order XXXIX and that apart from that. rule this 
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court has inherent jurisdiction to giye such an injunction for the 
protection of the right of a party in a matter in controversy before 
thè court. It is prétty clear to my mind that the language of the rule 
would not allow an application of this kind. It cannot be said that 
there is any proceeding before this court in which the appellants’ 
claim to restrain the respondents from doing.a wrongful act, and 
that till the matter is tried it is necessary to give an interim relief of 
the kind which the appellants seek as the result of their appeal. It does 
also look to me somewhat extraordinary that, when a party goes to 
court claiming an injunction against his opponent to restrain him from 
doing something wrongful, the opponent should have the right as a 
matter of interlocutory relief to restrain him from doing the very act 
which he claims to be entitled to do and which he asks the court to 
be allowed to be done without obstruction’from his opponent. No 
case was cited in which an application of this kind has been allowed 
nor am I aware of any. Ido not wish however to express a defi- 
nite opinion on this point as, in the view I take of the merits of the 


application, it is not necessary to do so. 


The trustees of the temple were defendants in the suit in the 


‘court of first instance. They have not appealed against the decision 


of the District Court. The appellants here are the representatives of 
the Thengalai community. Excepting the question of the jurisdiction 
of the court, the question for decision in both the petitions may be 
taken to be substantially the same, though I do not bay it would be- 
precisely the same. In an application for a stay of execution the 


‘court has to be satisfied that the appellant is likely to sustain sub- 


stantial injury by execution being allowed to take place before the 
disposal of the appeal. In an application for a temporary injunc- 
aion, the court will have to be satisfied that the applicant has a 
prima facie case and further that the protection of his interests 
requires that an injunction should issue temporarily. It is not 
usual for the court to grant stay of execution if the appeal itself 
does not raise fairly arguable questions, so that after all, there is not 
very much difference between the questions to be decided in either 
petition. Now in this case the lower courts have both found that 


the public have a right of way for carrying processions as well as for , 


passing to and fro. I do not wish to express any definite opinion 
on the question whether the finding may not be open to legal objec- 
tion. I observe that the District; Munsif found that prior to the 


-introduction. of the: Municipal Act of 1871 the temple was exer- 


cising considerable rights of. ownership over the streets within 
the seven prakarams. The Munsif also observes that even now 
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the temple exercises the right of shutting the outer gate of the 
7th prakaram. The templeis also receiving pala pattarai fees. 
Whether the fees are received for the use of any of the streets within 
the seven prakarams or only of particular streets or portions thereof 
does not clearly appear. These, no doubt, are questions which might 
have a bearing on the decision of the second appeal. It is also urged 
that when the municipality took charge of the streets, the inconve- 
nience of municipal control over the streets was recognised and it 
was expressly stated that regard should be had for the feelings of the 
people connected with the temple in exercising control. What exactly 
the effect of the reservation in the Government order allowing the 
municipality to take control of the streets would be, it is unnecessary 
to decide at present. There does not then appear to have been any 
question as between the respective rights of the Thengalais and the 
Vadagalais or of the trustees and the Vadagalai community of the 
place. Nor is it necessary to express an opinion on the question 
whether the reservation in the G. O. would make the dedication of 
the streets for the public use a partial dedication. The lower courts 
observe that after the municipality assumed control of the streets 
they have been treated as public streets in all respects. It is of course 
open to the appellants to argue that any act done by the municipality 
contrary to the ownership of the temple would not affect their rights 
as against the Vadagalais. The finding of the courts however is 
that there is nothing restricting the right of way that Vadagalais have 
over the streets as compared with the right that any one else has. Mr. 
Ramachandra Aiyar has argued that if the temple itself is the owner 
of the street it would be open to his clients to prove that any grant 
of lands to the occupiers of houses and any rights of way must be taken 
to be subject to any reservations which must be implied by the nature 
of the grant. A difference would however have to be made between 
the temple having ownership of the street and the streets being part 
of the temple itself. This again is a question that it would not be 
proper to go into at this stage. On the whole I am not prepared to 
say that the appellants have not got a fair case to argue in the second 
appeal. But has it been shewn that any substantial loss would be 
caused ?, Admittedly no pecuniary loss would be caused. It is not 
alleged that the Srirangam temple itself would be desecrated by a 
Vadagalai idol being carried in procession. Practically it is admitted 
that the only injury that could be complained of is that the religious 
feelings of the Thengalai community would be outraged. It seems 
to me that where no pecuniary or tangible loss is shewn it would not 
be right to grant stay of execution merely on the ground of annoy- 
ance to the feelings of the appellants. An appellant very often js 
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extremely annoyed that any decree against him should be executed 
before he has taken the opinion of the final court of appeal. He is 
particularly annoyed if his opponent is an enemy of his. If he belongs 
to a religious faction I take it that his annoyance would: be still 
greater, I think it would be a sound rule to act “upon, that mere 
annoyance to feelings cannot be a ground to grant stay of execution. | 
There is really nothing before me to shew that the idol of Desikar is 
an object of hatred according to the Thengalai cult or that Vedantha l 
Desikar is regarded as, an enemy of god according to the  Tbengalai 
persuasion. Ib is stated that in the Srirangam temple itself there is 
a shrine of Vedantha Desikar. .I very much doubt whether the out- 
rage would be to the religious feelings of the Thengalais and whether 
it would not be to their feelings against people whom they hate be- 
cause they are Vadagalais. At any rate] am unable to ‘hold. that 
there is any injury that a court of law can take notice of which 
would be a sufficient ground for staying execution. It is no doubt 
true that the act of the Vadagalais would be an innovation as they 
have not had a Desikar idol to carry in procession until now. But 
I do not think that this would be a sufficient ground for staying the 
injunction. Moreover although I may stay the injunction the declara- 
tion of the plaintiff's right would stand uninterfered with by my 
order. On account of that declaration the Vadagalais would be en- 


` titled to exercise the rights which have been declared. The result 


then of my staying the injunction would be that the Vadagalais 


_ might still attempt to exercise their right to carry the Desikar idol 


in procession and the injunction being stayed the Thengalais would 


‘be‘at liberty to interfere with them. Thisis a conditioi of things 


which I think this court ought not to be Bani wi by any. omer 
that it passes. 


In the circumstances-the only course open to me is to ‘disrniss 
both the petitions. 
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“IN THE JUDICIAL COMMITTEE OF THE ERIN 
COUNCIL. | 


TAppeal from the High Court at Madras. | 
| Present :—Eord Shaw, Sir John Edge and Mr. Ameer Ali, 


Shamu Patter aor saa Plaintif. (4 predon. )* 
v. 
Abdul Kadir Ravuthan and others Defendants. (Respondents 


T. P. A. S. 59—Atiest—Jurisdiction of Court to frame necessary issue: 


after argument—C. P. C. (Act XIV of 1882) S. 149. | 


The word ‘‘attest’’ in S. 59 Transfer of Property Act means the witnessing 
of the actual execution of a document and not as in S. £0 of the Succession Act 
the attestation of an acknowledgment of execution merely. 


A court trying a civil case is competent to frame a necessary issue after the 
close of the arguments in the case. 


S, 149 of Act XIV of 1882 empowers the court to amend the issues or frame 
additional issues and make all such amendments or additional issues as may 
be necessary for determining the controversy between the parties ; and even 
apart from the express provision in the Pode, every court trying civil causes has 
inherent jurisdiction to take cognisance of questions which cut g the root of 
the subject matter of controveysy between the parties 

Consolidated appeals from two decrees and a judgment ia 
Shamu: Patter v. Abdul Kadir? of the High Coùrt of Judicature ‘at 
Madras, affirming the decrees of the Subordinate Judge of Palghat.“ 


L. DeGruyther (with him Mr. Ketworthy Brown) for appel- 
lant. 


Their ‘Lordships? judgment was delivered by 


Mr. Ameer -Ali:—These are two consolidated appeals from 
certain judgments and decrees of the High Court of Madras, dated 
the 28th of January 1908, affirming the-decisions of the Subordinate 
Judge of South Malabar at Palghat; and the sole question for 
determination in both cases turns upon the meaning to be attached 
to the word “attested” in Sec. 59 of the Indian Transfer of Pro~ 
perty Act (IV of 1882), the first clause of which provides that where 
the principal money secured is one hundred rupees or upwards, a 


-mortgage can be effected only by a registered instrument signed by 


the mortgagor and attested by at least two witnesses. 


The appellant, Shamu Patter, as the representative of one 
Appu, deceased, brought a suit on the 18th of July 1902 in the 
Court of the Subordinate Judge of South Malabar, to enforce a mort- 
gage alleged to have been executed in-favour of Appu by the Ravu- 





*30th July 1912, 1. (1908) L L. R. 31 M, 215, 
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than defendants. The other defendants to Patter’s action were 
certain attaching creditors of the Ravuthans, who are respondents 
in the present appeals, and who challenged the mortgage on the 
ground, inter alia, that it was in fraud of creditors and without 
consideration. Their attachment on the mortgaged properties 
appears to have been partially removed at the instance of Patter, 
and they accordingly brought a suit some time in 1903 in the Court 
of the District Munsif of Palghat for a declaration that the mortgage 
transaction was fraudulent and without consideration, and ineffective 
so far as their rights were concerned. This suit was afterwards 
transferred.to the Court of the Subordinate Judge and was tried with 
Patter’s action, the evidence in one being taken as evidence in the 
other. ‘ 


The trial began, as appears from the order shect, on the 7th of 
September 1903; arguments were heard on the 16th and 17th of 


` November, and judgment was reserved. On the same date, it appea- 


ting from the evidence of the witnesses to the mortgage deed that 
they were not present at its execution but had put their names on 
the document on the acknowledgment of the Ravuthans, the Subor- 
dinate Judge framed a supplemental issue in these terms; “Is it 
(meaning the mortgage deed) valid under Sec. 59 of Transfer of 
Property Act?” And on the’ 19th of November, holding that the 
document was invalid under that sectiou, he dismissed Patter’s suit 
(save as regards a personal, decree against the Ravuthans) and by a 
separate judgment decreed the action of the creditors. ` 

From these two decrees Patter appealed to the High Court of 
Madras, which has upheld the Lower Court’s decisions, 


In the present appeals the judgments of the Courts in India 
have been challenged on two grounds, first, that the Subordinate 
Judge acted irregularly and without jurisdiction in framing an issue 
after the close of the arguments and deciding the case on it; and 
secondly that the Courts are in error in holding that the word 
“attested ” in Sec. 59 of the Transfer of property Act implies the 
witnessing of the actual execution of the document. 


With regard to the first point their Lordships are of opinion 
that sec. 149 of the Civil Procedure Code (Act XIV of 1382) which 
is applicable to the proceedings, is conclusive. “That section declares 
that the Court may at any time before passing a decree amend the 
issues or frame additional issues on such terms as it thinks fit, and 
all such amendments or additional issues as may be necessary for 
determining the controversy between the parties shall be so made 
or framed. 
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The first part of.the section leaves it in the discretion of the 
Court to frame such additional issues as it thinks fit, whilst the 
latter makes it imperative on the Judge to frame such additional 
issues as may be necessary to determine the controversy between the 
parties. - The Subordinate Judge was, therefore, fully kn sk a to 
frame the issue on which he decided the case. 


Even had there been no such express provision in the Code, their 
Lordships consider every Court trying civil causes has inherent 
jurisdiction to take cognisance of questions which cut at the root of 
the subject matter of controversy between the parties. 


The substantial ground, however, on which the decrees of the 
High Court are impugned, has reference to the interpretation put 
upon sec. 59 of the Transfer of Property Act. It is contended on 
the authority of Grayson v. Atkinson} and Ellis v. Smith? which 
was followed in 1829 in White v. The Trustees of the British 
Museum” that the learned Judges of the Madras High Court were in 
error in holding that the word “ attested’” in the section under refer- 
ence means the witnessing of the actual execution of the document 
by the person purporting to execute It. 


The construction put in those cases on the word “ attested” 
occurring in sec. 5, cl. 3, 21 Car II (the Statute of Frauds) no doubt 
supports the contention of the appellant that attestation upon the 
acknowledgment of the executant is equivalent to being present at 
and witnessing the execution. They related, however, to the due 
execution of wills, and though the language of Lord Hardwicke in 
Grayson v. Atkinson was sufficiently wide to cover other deeds, his 
interpretation has not passed without question in later cases. The 
eminent Judges who decided Grayson v. Atkinson’ and Ellis v. 
Smith? themselves doubted the correctness as well as the expediency 
of widening the meaning of the word “ attested,” but felt overborne 
by authority. In the latter case the exact question for determination 
was whether a testator’s declaratioa before three witnesses that it is 
his will is equivalent to signing it before them ; Chief Baron Parker 
began his judgment with the following important observation :— 

“I confess if this had been res integra, I should doubt whether the testa- 
tor’s declaration is a proper execution within the 5th clause ; because, I think, an 
admission that is sufficient tends to weaken the force of the statute, and let in 
inconveniences and perjuries.’’ 

Willes, C. J., observed that he was not satisfied in his own mind 
that the testator’s® acknowledgment was sufficient, but he added 


i (1752) 2 Ves. Sen, 454. "2, (1754) 1 Ves. Jun. 11. 
3. (1829) 6 Bing 310, 
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“authorities bear me down and I must yield.” And the Masteér of ` 
Rolls pronounced extended construction to be “a dangerous deter- 
mination and destructive of ‘those barriers the statute erected 
against perjury and frauds.” The learned judges, however, felt 
bound by the previous decisions, and proceeding oh the principle of 
stare decisis decided in.favour of the view now pressed before their 
Lordships regarding the construction of a section of the Indian 
Statute relating to a totally different subject. 

As the question involved in these appeals is of considerable import- 
ance and there seems to be some divergence of opinion between the 
Indian High Courts, their Lordships do not desire to pass altogether 
unnoticed the authorities discussed at the Bar as well as in the well- 
reasoned judgments of the learned judges in the Madras High 
Court. > 


In Casement v. Filion J salah was decided in 1845, the 
question for decision was whether the signature of two witnesses. 
who had subscribed a will at different times but the: first acknow- 
ledged to the second that he had signed the same, amounted to 
sufficient compliance with the provisions of S.7 of the Indian 
Wills Act of 1838. Lord Brougham, in delivering the judgment of 
the Judicial Committee, observed that :— 


“The Statute of Frauds (29 Car II, Cap. 3) S. 5 requires the will to be signed 
by the testator in the presence of the witnesses ; nevertheless the construction 
put upon that important provision has been that an acknowledgment is equiva- 
lent to asignatute. How far "this latitude of interpretation was justified 
in principle we need not now stop to inquire, else it might well be suggested 
that to do an act in the presence of a witness, and to acknowledge having done 
it-when the witness was not present, are two entirely different things, as differ- 
entas the witnessing a fact or act and the witnessing a confession of that fact 
or act. me - 
and after referring to the hesitation with which thé decision 
had been arrived at in Bilis v. Smith,? refused “to carry one step 
further a construction which so great a wright of aton lamented 
and, shewed ‘to have been ill-advised in its ince ption.” . 

The later cases are still more direct in the interpretation of she 
words “attestation” and “attested,” In Bryan v. White? Dr. Lushing- 
ton in 1859 laid down that “attest? means the persons shall be present 
and see what passes, and shall, when required, bear witness tothe 
facts.” In 1855 Lord Campbell, Chief Justice, in Roberts v. Phillips 
enunciated the samé rule as regards the word “attested,” that the 
witnesses should be present as witnesses and see it signed by the testa- 
tor. And the principle was given effect tó in thé House of Lords in 


1.. (1845) 3M. I. A, at p. 403. 2 (1754) 1 Ves, Jun. 11. 
3. (1850) 2 Rob. (Ecl.) 315, 317. 4, (1855) 4 E. and B. 450. 
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Burdett v. Spilsbury.} The Lord Chancellor summed up the conclu- 

sion in these words :—‘ The party who sees the will executed is in 

fact a witness to it; if he subscribes as a witness he is then attest- 
“ing witness.” 

The meanifig of the words “attest” and “ attestation ” has also 
been before the Courts under the Bills of Sale Act of 1878 (41 and 
42 Vict, C. 31, SS. 8 and 11) and the interpretation put upon them 
in Roberts v. Phillips? and Bryan v. White? has invariably been 
followed. ; 


S. 50 of the Indian Succession Act (X of 1865) was referred to 
in support of the appellant's contention regarding the meaning of 
the word “attested” in S. 59 of the Transfer of Property Act. The 
phraseology of the two sections is quite different, as different in fact 
as the objects of the two statutes, 


S. 2 of Act XXV of 1838 (The Indian Wills Act) declared 
that after the passing of that Act 29 Car. II “shall cease to 
have effect” except to a limited extent within the territories 
of the East India Company. In S.7 the word “attested” is 
left out, but itis provided that the testator’s signature “shall be 
made or acknowledged by him in the presence of two or more 
witnesses present at the same time.” The latter words gave rise to 
the question in Casement v. Fulton. Act X of 1865 (The Indian 
Succession Act) has substantially taken the place of the Indian Act 
of 1838, and embodies the rules which cOnstityte the law applicable 
in India to cases of intestate or testamentary succession, excepting 
as regards Mahomedans, for the major portion of this Act was made 
applicable to Hindus by the Hindu Wills Act. S, 50 provides for 
the due execution of what are called unprivileged wills and para 3 
declares.— 

“The will shall be attested by two or more witnesses, each of whom must 
have seen the testator sign or affix his mark to the will, or have seen some other 
person sign the will in the presence and by the direction of the testator, or have 
received from the testator a personal acknowledgment of his signature or mark, 
or of the signature of such other person; and each of the witnesses must sign 
the will in the presence of the testator, but it shall not be necessary that more 
than one witness be present at the same time, and no particular form of attes- 
tation shall be necessary:’? 

It will be noted that the word “ attested” which was omitted in 
S. 7 of the Act of 1838, is re-introduced in S. 50 and it is expressly 
provided that attestation may be effected on the acknowledgment of 
the testator. Had the word “ attested” by itself conveyed the mean- 





1. (1843) 10 CL and F. 340. 2, (1855) 4 E. and B. 450. 
3. (1850) 2 Rob. (Ecll.) 315, 317. 4. (1845) 3M. I. A. 395, 
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ing that attestation upon the acknowledgment of the ‘executant was 
sufficient there would have been no reason for- making an express 
provision in the section. The inference to be drawn from it is 
obvious. The Legislature considered it expedient in the case of wills: 
to permit of witnesses “attesting the document,” jn other words 
of testifying to its due execution, on the acknowledgment of 
the testator that it was in his hand, and as the word “attest” was 
not sufficient to validate such attestation, introduced an express 
provision to that effect. S. 68 of the Indian Evidence Act (I of 1872) 
which declares that “if a document is required by law to be attested 
it shall not be used as evidence until one attesting witness at least 
has been called on for the purpose of proving its execution” appears 
to their Lordships to indicate that the Indian Legislatures used the 


_ word “attested ” in the sense in which it has been construed through 


a series of decisions in the English Courts. S.59 of the Transfer 
of Property Act in requiring that in a certain class of cases a 
mortgage “ can be effected only by a registered instrument signed by 
the mortgagor and attested by at least two witnesses ” could only 
mean that the witnesses were to attest the fact of execution. Any 
other construction in their Lordships’ opinion would remove the safe- 
guards which the law clearly intended to impose against the perpetra- 
tion of frauds. 


The Calcutta High Court has in three cases arising under S. 59 
taken the same view as the Madras High Court has expressed in the 
present case. And although in one instance the Bombay High 
Court had extended the meaning of the word “attested” to include 
attestation upon acknowledgment, in Raman. Laxman Rao, the 
learned judges on the authority of Burdett v. Spilsbury,? arrived at ` 
the same conclusion as the two other Presidency High Courts. The 
Allahabad High Court, however, in the case of Ganga Dei v. Shiam 
Sundar,® has taken a different view. The learned judges seem to 
consider the introduction of the words “ personal acknowledgment ” 
in S. 50 of the Indian Succession Act as, an interpretation .of the 
word “attest.” They say as follows :— 


: “It seems to us reasonable to suppose that the interpretation put upon the 
word “attest” in that section, 1n the absence af good technical or substantial 
reason to the contrary, sould be taken to be the meaning in which the word is 
used in S. £9 of the Transfer of Property Act.’ 


With respect, their Lordships are wholly unable to follow the 
reasoning. As.already observed, the provision as to attestation upon 








i. (1908) I L. R. 33B. 44. 2, (1843) 10 Cl. and F, 340, 
3, (1903) L L. R. 26 A. 69 
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the testator’s personal “ acknowledgment”, was quite a separate 
condition and in no sense an interpretation of the word “attest.” In 
fact, it was provided that the witnesses might attest the document 
on witnessing the actual execution or on the personal acknowledg- 
ment of the testator of the execution. But that in their Lordships’ 
judgment, affords no warrant for extending the meaning of the word 


“attest.” Nor do their Lordships agree with the view expressed by _ 


the learned judges regarding the policy of placing a larger construc- 
tion on the word in consequence of the “ social institutions of the 
country.” Those very institutions their Lordships consider make 
it necessary that ““ the barriers against perjury and fraud,” to use the 
language of the Master of the Rolls in Ellis v. Smith, should not 
be removed upon speculative considerations. ; 


On the whole their Lordships are of opinion that the judgment 
of the High Court of Madras is right, and that these appeals ought 
to be dismissed and they will humbly advise His Majesty accord- 
ingly. l 
Solicitor —.Mr. Douglas Grant for the appellant. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


Rama Iyengar rt ... Appellant. (Plaintiff).* 


v. . 
Mannar Iyen, Kasinivenda Aiyangar. Respondent. (Defendant). 


. hd . ri ` : -H 

Well—Joint or part ownership in—Pleader’s acquiescence in erroneous 
view of law by court, mot binding on party—Evidence Act S, 13—Deeds eviden- 
cing transaction relating to suit property, evidentiary value of. 

There may be ownership in a well in different persons though it might 
stand on property belonging to ane of them only. 

A pleader’s acquiescence in an erroneous view of the law by the Court 
that there can be no part ownership in a well is not binding on the party, 

Transactions by a party, dealing with the property to which he lays a claim 
are important evidence of his title ; and sometimes, they constitute the only 
évidence of title available. 


Second appeal, from the Court of the Subordinate Judge of 
Tuticorin in A. S. No. 320 of 1908 preferred against the Court of the 
District Munsif of Tuticorin in O, S. No. 219 of 1907. 


1. (1754) 1. Ves. Jun, 11. esis 
*S. A. No, 287 of 1911. . 16th August 1912. 
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The suit was brought by the plaintiff for what he called }th share 
of a well and for an injunction. The District Munsif decreed the suit.. 
The Subordinate Judge on appeal thought that the claim for a fourth . 
share in a well was unknown to law, that the claim could only be . 
for an easement. He further held on the facts that the plaintiff did. 
not make out any title, that an Inam Register evidencipg transac- 


_ tions like sales, mortgages, etc., by the plaintiff and his predecessors 


in title of his 4th share in the plaint well were no evidence against 
the defendant and that as an easement there was no user as of right. 
and he therefore dismissed the suit, Hence the second appeal. 


S. Srinivasa Aiyar for appellant. 
T. Rangaramanujachariar for respondent. 


The Court delivered the following 


Judgment :—The Subordinate Judge’s judgment is entirely un- 
sustainable. He begins it with the observation. “ It is meaningless 
to talk of th share in a well situate in another’s property or an ` 
easement to take water in it to the extent of a share.” We are quite 
unable to understand the Subordinate Judge’s difficulty in realising 
that there may be ownership in a well in different persons though it 
might stand on property belonging to one of them only. The plain- . 
tiffs case clearly was based on ownership of a portion of the well. - 
We cannot hold that the plaintiff was bound by the pleader’s acquie- 
scence in the view of the law taken by the Subordinate Judge, that 
there can.be no part ownership in a well. The Subordinate Judge 
ought to have dealt with the case on the footing on which it was put 
forward by the plaintiff. 


-The Subordinate Judge was also mistaken in supposing that 
the plaintiff claimed title under a gift to his grandmother. On the, 
other hand the defendant admitted in the Munsif's Court that Chellam. 
Janiki sold the share of her husband Kuppana Aiyangar in the well 
in question to the plaintiff's grandmother. No reference is made to 
this admission in the judgment of the Subordinate Judge. Again the 
Subordinate Judge says there is no justification for assuming that 
Exhibit H. recognises the right of the family to one half of the well 
in question because he thinks that a half share could not have been. 
allowed to the branch of the family descended from Kuppana 
Aiyangar through his second wife. But it is quite possible that at 
the time when the compromise decree Exhibit H. was passed the 
parties acted on the footing that the sons by one wife would be 
entitled to an equal share with the sons by another. The Subordi- 
nate Judge was apparently of opinion that Exhibit did not refer to. 
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the family of the parties at all. It is, to say the least, extraordinary, 
then, that all the names in that document should be the names of 
members belonging to the family. He admitted Exhibits V, VI and 
VII in evidence in appeal. The result of this was to introduce con- 
fusion into the facts of the case, for, as pointed out by the Subordinate 
Judge Exhibit V. tends to show that the family continued undivided 
in 1864. ‘There must be some explanation of the difference in the 
position of the family as disclosed byExhibits H and V. This ex- 
planation the Subordinate Judge was not in a position to have, 
because he did not give an opportunity to the plaintiff to rebut this 
-inference suggested by Exhibit V. We do not know why Exhibit V. 
was not filed in the court of first instance by the defendant. The 
Subordinate Judge says the admission of Exhibits V, VI and. VII 
was not objected to by the plaintiff. We do not, therefore, go to the 
length of holding that he ought not to have admitted these docu- 
ments at all. But an opportunity ought to have been given to the 
plaintiff to adduce fresh evidence on the points on which Exhibits V, 
VI and VII had a bearing. The Subordinate Judge, was also, 
apparently of opinion that Exhibits.C. and E were not admissible in 
evidence against the defendant. He also observes that Exhibit E was 
not proved. But we observe that, although it was acted on by the 
District Munsif, no objection was taken to its admission in the memo 
of the appeal in the lower appellate court. Transactions by a party, 
dealing with the property to which he lays a claim are important 
evidence of his title and sometimes they constitute the only- ‘evidence 
available. The question with which the Subordinate Judge mainly 
dealt with was the plaintiff’s right to aneasement. That was not the 
right claimed by the plaintiff. The Subordinate Judge no doubt 
makes some observations on the quéstion of title, but these, observa- 
tions are also vitiated by the other errors we have pointed out. On 
the whole we consider it necessary that the whole appeal should be 
re-heard. 


We set aside the decree of the Subordinate Judge and remand 
the appeal for fresh disposal according tolaw. As additional evidence 
bas been already received in appeal, both parties must have leave to 
adduce fresh evidence. The costs in this court will abide the result. 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY. 
COUNCIL. : l 
[On Appeal from the High Court at Allahabad.] 
Present :— Lord Shaw, Sir John Edge and Mr. Ameer Ali. 


Lala Fateh Chand and others .,. (Plaintiffs ). Appellants.* 
v. 
Rani Kishen Kunwar... iat (Defendant) Respondent. 


C. P. C. S. 100—Question of law—Misconstruction of document—Wrong 
inference—W azib-ul-arz—Evidentiary value. | 


Fateh The right construction of documents is a 'guestion of law which Judges in f 
Chand second appeal are not by Ss. 584, 585 C. P. C. (XIV of 1882) precluded from 
v considering by any finding of the lower appellate court, based upon such docu- 
Kishen ments. i 
Kunwar. h Where the lower appellate court arrived at a finding by inferences drawn, 


upon an incorrect construction of the wazib-ul-arz ; 
Held:—That.the Judges in second appeal were not bound by the fading. 
The wazib-ul-arz is cogent evidence of the rights as they existed when it'was 
made of those holding proprietory or other rights of property within the Mauza. 
This was an appeal by special leave, from a judgment and 
decree of the High Court of Judicature for the North Western 
Provinces at Allahabad, dated the 7th of November 1906. é 


Bhagwandin Dube for appellant. 
E. Richards for respondent. 


Their Lordship’s judgment was delivered by Sir John dpe. —, 
This is an appeal by special leave from a decree of the High Court 
öf Judicature for the North West Provinces of India, dated the 7th 
November 1906, which reversed the decree of the Subordinate Judgé 
of ‘Aligarh, dated the 25th July 1904, which had set aside the decree 
of the Munsif of Etah, dated the 22nd September 1903, dismissing 
the suit with costs. 


‘The suit which related to the proprietory title to lands in Ram- 

pur was brought i in the Court of the Munsif of Etah by Lala Fateh 

Chand, since deceased, and others against Rani Kishen Kunwar’ and . 

others to obtain the cancellation of an order of the 4th of January 

1902 of a Court of Revenue; for a declaration that the plaintiffs . 

“were the proprietors in possession of the lands in the plaint mention- ` 

ed and as such were entitled to have their names entered in the reve- 

tiue papers as proprietors ; and for consequential reliefs, Some of 

lands in question consisted of lands in the abadi of Mauza Rampur, 

pn Upon those lands in the abadi hotises had formerly stood. It is not 
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clear from the record whether or not all of those lands in the abadi 
had been cleared of houses and had been brought into cultivation, 
but apparently they had been brought into cultivation before suit. 
It is, however, not necessary to ascertain whether or not all of those 
` the lands in the abadi had been brought into cultivation as it is the 
proprietary tttle to the land, whether covered with houses or not, 
and not the title to the houses, if any, standing upon those lands 
which isin question in this suit. The remainder of the lands to 
‘which the suit relates were lands under groves. Rani Kishen Kun- 
war was the Zamindar of the whole Mauza Rampur, and she alone 
defended the suit. By her written statement Rani Kishen Kunwar 
“put in issue the alleged title of the plaintiffs as proprietors. 


Fateh Chand, the deceased plaintiff had applied to the Revenue 
Court to have his name entered as that of the proprietor of the lands 
in question in the Revenue papers relating to Mauza Rampur. On 
the 4th January 1902, the Assistant Collector rejected that appli- 
cation with costs, and on the 9th January 1903 the plaintiffs brought 
this suit in the Civil Court. The Munsif of Etah having found as a 
fact that the Defendant, Rani Kishen Kunwar, was the Zemindar of 
Mauza Rampur, and that the plaintiffs, were tenants and were not 
proprietors of the lands.in the plaint mentioned, by his decree of the 
22nd September 1903, dismissed the suit. 


From that decree of the Munsif the Plaintiffs appealed, and 
in their grounds of appeal alleged thgt they were the owners 
in possession of the plots in suit, and that in Khasra Rampur 
the Zemindar is not the owner of the abadi, but the lower class of 
people, who are her ryots, are the owners. The plaint and the 
ground of appeal to which their Lordships have referred put it 
beyond doubt that the title which the plaintiffs claimed in the Mun- 
sif’s Court and an appeal from the Munsif’s decree was the proprie- 
tory title to all the lands mentioned in the plaint, and was not any 
inferior title. The Subordinate Judge of Aligarh in the appeal 
found on his construction of the Wajib-ul-arz and other docu- 
mentary evidence that the plaintiffs were the owners of the lands in 
respect of which the suit was brought, and by his decree declared 
that the plaintiffs were the owners in possession of the property, and 
decreed the plaintiff's claim From that decree of the Subordinate 
Judge, the defendant, Rani Kishen Kunwar, appealed to the High 
Court of Judicature for the North West Provinces of India at 
Allahabad. 


At the hearing of the appeal in the High Court it was urged in 


argument on behalf of the plaintiffs that the appeal being a second 
N . 
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appeal to which Ss. 584 and 585 of the Code of Civil Procedure 
applied the High Court was bound to accept as conclusive and was 
precluded from questioning the correctness of the finding of the 
Subordinate Judge that the plaintiffs were the proprietors of the lands 
in respect of which the suit was brought. Sir George Knox and 
Richards, JJ., who heard the Appeal, over-ruled the ôbjection, and 
on their construction of the Wajib-ul-arz and other documentsin the 
suit in their judgment stated and found :— 


“From the judgment of the lower Appellate Court it appears that it is 
founded on inferences of law drawn by the learned Subordinate Judge from 
certain documents and the Wazib-ul-arz which were given in evidence. The 
documents show that the owners of houses in Rampur had been in the habit of 
selling and transferring their houses. The Wazib-ul-arz sets forth that the 
occupiers of houses had this power, but all through the entries the Zemindar 
is recognised, and it is stated that if anew house is to be built the permission 
of the Zemindar must te obtained. The entry in the Wazib-ul-arz as to groves 
is to the effect that isolated trees and clumps of bamboos planted by the tenant 
can be cut by him, and as to rent free groves if the trees should die out and the 
land be brought into cultivation, rent must be paid, and that if a new grove was 
to be planted the leave of Zemindar must be obtained. The inference of law 
that the Subordinate Judge has drawn from this evidence (about which there is 
no dispute) is that the occupiers of the groves and of the land which had been 
the sites of the houses were the absolute property of the persons who occupied 
and used them. In our judgment the inference is a wrong and impossible 
inference and the decision of the learned Subordinate Judge based thereon is 
clearly wrong.” . 

The High Court by its decree allowed the appeal and restored 
the decree of the Court of the Munsif. From that decree of the High 
Court this appeal to His Majesty has been brought. The principal 
ground of this appeal is that the decree of the Subordinate Judge is 


right and that the plaintiffs are the owners of the land in dispute. 
On the hearing of this appeal the learned counsel on behalf of 
the appellants contended that the Judges of the High Court should 
have accepted the findings of the Subordinate Judge on the question 
of title as correct and as binding on them in second appeal and 
were not at liberty to find that the plaintiffs were not the proprie- 
tors of the land in question. He also contended that the Judges 
of the High Court had misconstrued the Wajib-ul-arz and the 
other documentary evidence and had come to a wrong conclusion. 
He further contended that the Wajib-wl-arz of Manya Pampur 
which was made in the settlement which commenced in 1872 and 
extracts from which are on the record of this suit, cannot be treated 
as applying to the abadi Mauza Rampur, the contention being 
that Rampur, owing to the number of its inhabitants, many of whom 
are not agriculturists, and owing to the fact that the Government 
has applied the Chaukidari Act (Act No. 20 of 1858) to Rampur, 


PART XI.] THE MADRAS LAW JOURNAL REPORTS. 333 


must be regarded as a town and not as a purely agricultural village, 
to which according to the learned counsel’s contention, a wajib-ul- 
arzis alone applicable. The answer to that ccntention that the 
wajib-ul-arz does not apply to the abadi of Mauza Rampur 
appears to their Lordships to be that the wajib-ul-arz to which 
reference has „been made was prepared by the Settlement Officer for 
the whole Mauza Rampur including the abadi, and that all those 
who were interested were at the time given the opportunity of 
objecting to the statements contained init, and further that the 
Government by applying the Chaukidari Act to Rampur did not 
alter and could not have altered proprietory rights in Mauza 
Rampur or in any part of the Mauza. The wafib-ul-arz is in 
their Lordships’ opinion cogent evidence of the rights as they existed 
when it was made of their holding proprietory or other rights of 
property within the Mauza, and it has not been shown that the 
wajib-ul-arz to which reference has been made in this suit differs 
in any material respect from the wajib-al-arz which their Lord- 
ships have been informed by Counsel was made in the more recent 
settlement. 


The Judges of the High Court rightly overruled the objection 
that they were bound to accept as correct the finding of the Subor- 
dinate Judge that the plaintiffs were the proprietors of the lands to 
which this suit referred. ‘That finding of the Subordinate Judge 
was the result of his having misconstrued the wajib-ul-arz. The 
right costruction of documents isa question of law which judges in 
second appeals are not by Ss. 584 and 585 of the Code of Civil 
Procedure, piecluded from considering by any finding of a lower 
Appellate Court, based upon such documents. The Subordinate 
Judge ‘arrived at his finding by inferencés drawn upon an incorrect 
construction of the wajib-ul-arz, and the Judges in second appeal 

“consequently were not bound by his finding that the plaintifts were 
the proprietors of the lands. 


Inthe Wajib-wl-arz it is stated that Mauza Rampur “is a 
mahal of Zamindari Khalis (held by a single person), and Raja Ram 
Chandar Singh is the only proprietor without any co-sharer.”” Raja 
Ram Chandar Singh was the husband of the defendant, Rani Kishen 
Kunwar, the present Zamindar. .There is no documentary evidence 
to show that the plaintiffs or their predecessors in title ever were 
proprietors of any of the lands to which this suit relates; on the 
other hand, the Jamabandi shows that predecessors in title of the 
plaintiffs paid rent a$ tenants for some of those lands,.and in the 
Khasra for 1297 Fasli the defendant, Rani Kishen Kunwar, is 
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Sere as ‘the proprietor of some of these lands, and predecessors. in 
title of the Plaintiffs are entered as the tenants. The Zemindar was 
not affected by any transfer of lands to which he was not a party, - 
and in the Wajib-ul-trz. neither the plaintiffs nor any predecessors 
of theirs are shown as tenants who had Special rights which, were’ 
heritable and transferable. 


The following piragraphs of Chapter IV of the. Wajib-ul-arz 
relate to groves and houses, and are important :— 


Paragraph 3—Relating to the rights of tenants in respect of groves, and 
scattered trees. i 


A tenant has power to cut down the grove or the scattered trees planted by 
him i in his neighbourhood. 


i If the land is rent-free and the trees have been removed therefrom and 
the land is‘brought under cultivation, the tenant shall have to pay the rent. ‘If 


„in future a grove is planted, it can be planted with the permission of the Zamin- 


dar. 


Paragraph 4—Relating to the rights of the tenant in respect of the houses 
in the village and of those which are built. 


A person residing in a house is owner thereof and he has power to transfer 
it, but in future a new house shall be built with the consent of the Zamindar. 


The tenants of the lower class have no power to transfer their houses. , . ; 


There is evidence on the record that when land in the abadi is 
brought under cultivation the tenant has to pay rent forit’ In their 
Lordships’ opinion the judges of the High Court rightly construed 
the Wajib- -ul-arz and drew the legitimate inference from it, and the ; 
other documentary evidence in the suit. 


. On behalf of the plaintifts—appellants in their appear the 
PAR counsel who appeared for them pressed theit Lordships. to 
advise that the plaintiffs—appellants should be declared to have 


heritable and transferable right in the lands in suit and for that . 


purpose admitted that the plaintifts—appellents were tenants of those 
lands. Apart from other considerations it is sufficient for their 
Lordships to say that thatisnot the claim in: ie of which: this 
suit was brought. 


Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed and the decree of the High Court be affirmed. 
The appellants must pay the costs of the appeal. -z 


Solicitors.—Barrow Rogers df Neill for appellants. pe 


Solicitors. —Summerha ys & Sons for respondent. 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[Ordinary Original Civil Jurisdiction.] 


Present :—Mr. Justice Wallis. 


Cotha Krislrnasawmy Chetty see “st Plaintiff,” 
' and 
Sitaram Chetty and another aes ... Defendants. 


Evidence Act S. 115, mot exhaustive—Estoppel—Blowing hot and cold. 


` S. 1150 the Evidence Act is not exhaustive. A defendant who obtains 


judgment upon an allegation that 2 particular obstacle exists to the plaintiff’s 


Suit cannot in a subsequent suit based upon such allegation deny the truth of 


his former allegation. 


Where the defendant in resisting an application against him‘ stated that he 
did not deny his liability and he was willing to pay the plaintiff his dues, but 
objected to the relief being granted to the plaintiff in that particular applica- 
tion, cannot afterwards turn round and plead in a suit brought for the purpose 
,that long before the date of the plea in the prior proceeding the suit had become 


‘barred by limitation. 


T. R. Ramachandra Aiyar for plaintiff. 


` K. Srinivasa Aiyangar and C. P. Ramaswami Aiyar for 


defendants. 


. 


Judgment :—This is a suit instituted by the plaintift to recover 
certain instalments due on a bond which was executed in his favour 
by the defendants under an award made in a dispute between the 
“plaintiff and the defendants as to the share which he was entitled to in 
their business. Under the award the defendants executed a promis- 


¿sory note, which is Exhibit A dated 12th December 1904, by which 
the sum of Rupees Thirty thousand -(Rupess 380,000) only, interest 
sab. 9 per cent: per annum was payable by monthly instalments of Rs, 
-1,000/-, the first instalment being due on the 15th January 1905, and | 


‘each instalment being payable with interest on the unpaid portion of 
.the principal. If the amount of three instalments be allowed to fall 
-into arrears, the ‘balance of principal and interest then, due shall at 
once be recoverable without reference to the aforesaid provision for 


_instalment. 2 


: The defendants duly paid the instalments gadi the bond 
including the instalment of May 1906. But the cheque they sent 


was returned to them. 


Then they wrote to the plaintiff a letter 


Exhibit C, dated 13th May 1906, enquiring the reasons for the 
refusal; and in answer to that, the plaintiff’s solicitors wrote Exhibit 
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D of the 22nd May 1906, in which they said that the» whole settle- | 
ment was a fraud upon the plaintif and that he was not going to be 
bound by it. Again in June 1906 the defendants appear to 
have tendered the instalment for that month which was returned to 
them-and in July they wrote the letter—Exhibit E —mentioning the 
previous two instalments have been returned, and asked whether the 
plaintift “would not in future receive payments tendered for the 
instalments of the bond, so that we may cease to go through the 
farce of sending a cheque every month, only to be returned.” To 
that letter. they received no answer but in the following month a suit 
was filed by the plaintiff to set aside the whole award and recover the 
share of the business to which he claimed to be entitled. That suit 
‘was eventually dismissed by a decree of the Appellate Court. Then 
the plaintiff demanded the pryment which was due to him under the 
instalment note but payment was refused; when the present suit was 
filed the defendants pleaded that the claim had become barred by 
limitation. Now, the plaintiff contends in this suit, in the first 
place, that the suit had not become barred either wholly or in part, 
both of which contentions were urged by the defendants. Secondly, 
the plaintiff says that the defendants are estopped from raising this 
contention of what passed in Court on the delivery of the judgment 
of the Appellate Court. 


[His Lordship after dealing with the questions of waiver and 
limitation which are not necessary for the purpose of this report 
proceeded as follows as regards the question of estoppel. Ed.] 


I will now deal with the second part of the case whether the 
defendants are estopped by reason of what passed when the appel- 
late court’s judgment was being delivered, from setting up this bar 


: of limitation at all when judgment came to be delivered in the 
1 Appellate Court confirming the decree of this court dismissing the 
. plaintiff’s suit. His Vakil applied that at any rate, judgment might 


be given for him in that suit fox the amount of the unpaid instal- 


‘ments on the promissory note which is the subject of this suit: 


Now, the defendants might have, perhaps did, argue that it was not 
open to the appellate court in that suit to grant any such relief and 
that no such relief ought to have been granted. They did not, 
however, stop there. For the purpose of inducing the appellate 
court to reject that application they stated, through their Vakil, that, 
to use the words of the judgment. “The defendants do not deny 
their liability to pay and they submit they have been always ready 
and willing to pay but they contend that no decree should be passed 
ip this suit.” Now it was perfectly open to the defendants to 
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` submit that no decree should be passed in that suit against them on 
this instalment bond. But was it open to them, for the purpose of 
getting that application rejected, to state to the Court they did 
not deny their liability and had always been ready and willing to pay 
and then when they got application rejected upon that basis as soon 
as ever they: were asked to pay to turn round and plead that before 
that application had been made the suit had become entirely barred. 
No precedent has been cited before me which exactly corresponds to 
this case ; probably I cannot help thinking because, rarely, if ever, 
have defendants taken so ill-advised a course as they have taken in 
this case. It seems to me that it would be a lamentable thing if it 
were open to parties to play fast and loose with the court in this 
manner. Itmay very well be thatif the defendants had made no 
admission at all, exactly the same result would have followed and 
the application would have been dismissed. But I am not the 
appellate court, I cannot put myself in their place. I cannot say 
what effect it inight or might not have had upon the court if no 
such admission had been made. I know that the admission was 
made in the defendant's interest with regard to the application then 
before the Court andthat they authorized the eminent Vakil: who 
appeared for them to make it, though even that is challenged in the 
pleadings. One knows very well that Mr. Sundara Aiyar would never 
have made such an admission unless he had been authorized to 
make it. As I already said, I find myself in this position, that it is 
impossible for me to say whether the result of the application would 
have been the same if no such admission had been made. 


Mr. Ramachandara Aiyar endeavoured to bring this case within 
the wording of Section 115 of the Evidence Act. Iconfess I find some 
difficulty in following him. But that is, by no means an exhaustive 
exposition of the law of estoppel. And in such a case as this we 
can. with advantage, I think, refer to the very learned and authorita- 
tive treatise of Mr. Bigelow, a high authority not only, in this in 
| other branches of law. In his treatise on the Law of Estoppel, I 
find that he does not refer to any case precisely like this, because, as 
I am inclined to think happily, no such case could be found where 
parties had gone back in this unblushing way on the admissions which 
they make to the Court,—yet, but the principles which he lays down 
appear to me to cover the case and if any precedent is wanted I am 
prepared to make one. Now at page 117 Mr. Bigelow deals with 
what he calls “Inconsistent Positions in Court” and he says “If 
` parties in Court were permitted to assume inconsistent positions in 
the trial of their causes, the usefulness of Courts of Justice would in 
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most cases be paralyzed ; the coercive process of the law, available 
only between those who consented to its exercise, could be set at 
naught by all. But the rights of all men, honest and dishonest, are 
in the keeping of the Courts, and consistency of proceeding is there- 
fore required of all those who come or are brought.before them. It 
may accordingly be laid down as a broad proposition that one who, 
without mistake induced by the opposite party, has taken a parti. 
cular position deliberately in the course of a litigation must act con- 
sistently with it; one cannot play fast and loose. Thus if counsel 
seeks to amend his pleadings and his request is granted upon a condi- 
tion, and the amendment made accordingly, he cannot thereafter 
object to the condition ; supposing at all events that it was com- 
petent to him to accept it.” Then he gives some other authority. 
He goes on to say that “ the principle under consideration will apply 
to another suit than the one in which the action was taken, where 
the second suit grows out of the judgment in the first. It is laid 
down that a defendant who obtains judgment upon an allegation, 
that a particular obstacle exists cannot in a subsequent suit based 
upon ,such allegation deny its truth.” Itappears to me that it 
would be opposed to good conscience to allow defendants, who for 
the purpose of resisting an application against them have stated that 
they did not deny their liability and were always ready and willing to 
pay, to turn round immediately afterwards and allege that long before 
the date of their admission the suit had become barred by limitation, 
In my opinion there must be a finding for the plaintiff on the 3rd 
issue. “ Are the defendants estopped from denying their liability as 
alleged in paragraph 17—C of the plaint >?” The result is that there 
must’be a judgment for the plaintiff. 4 


There is another question as to interest, namely, whether, in 
view of the action of the plaintiff in returning the instalments, 
interest should run against him. It is not contended that there was 
anything that amounted to a true legal tender of these instalments 
and that being so I must decide, following a decision of my own in 
which the point was discussed in (C. S. 53 of 1907), that interest will 
continue to run. There must therefore be a judgment for the 
plaintiff for the amount claimed with interest and costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller and Mr. Justice Sadasiva Aiyar. 


.Ariyaputhira Padayachi and others ... Appellants.* 
v. 
_. Muthnkumatasami and others... ... Respondents. 


Transfer of property Act, S.54—Sale—" Price” meaning of—Evidence Act 
S. 92—Discharge of mortgage by oral sale i lands—Evidence, admissibility 
of—Exchange, 


ae A usufructuary mortgagee held possession of plots A and B under his mort- Ariya- 

gage. Ina suit for redemption by the mortgagor, the mortgagee pleaded an oral puthira 

_ Saleof plot A in discharge of the whole mortgage in consideration of his Padayachi 

freeing plot B of the mortgage lien in favour of the mortgagor, and also pleaded oo 

in the alternative a prescriptive title to plot Aas owner from the date of the Muthu- 

said oral discharge of the mortgage. kumarasami. 
| Held per Curiam—That the transaction was invalid for want of registration 

and that the suit for redemption was not barred. 


Per Miller J :—The transaction was an exchange and required registration 
for its validity. 


(2) The intention to discharge the mortgage involved the intention to make 
certain transfers and it was impossible to say that if those transfers failed both 
parties nevertheless intended to discharge the mortgage. 


“Per Sadasiva Aiyar J:—That the transaction amounted toa sale or an 
exchange ; that in either view it was invalid for want of registration. 
A transfer of property in consideration of the discharge of a debt is a sale, 
and if not, at least an exchange. 
The meaning of the word " price” dwelt one ` + 
Tiruven gadachariar v. Ranganatha Aiyangar' not followed. 
“A mortgagee cannot by merely asserting possession as owner under an in- 
valid sale of the equity of redemption subsequent to mortgage convert his 


possession as mortgagee into a possession as owner and thereby plead article 144 
of the Limitation Act in answer to a suit for redemption, 


Oral evidence is admissitle to prove discharge of a mortgage by payment 
‘af money or by receipt of profits, but not to prove a discharge by an invalid 
oral sale of the equity of redemption ina portion of the mortgagee’s property 
in discharge of the mortgage debt. 

Second appeal from the decree of the District Court of South 
Arcot in Appeal Suit No. 359 of 1909, presented against the decree 
of the Court of the District Munsif of Chidambaram, in Original: 
Suit No. 751 of 1908. 

T. S. Krishnaswmi Aiyangar for T. Narasimha Atyangar 
for appellants. 


C. V. Anantakrishna diyer for respondents, 








* S, A. No. 2044 of 1910. i 2nd May 1912. - 
. 1. (1903) 13 M. L. J, 500. 
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K. S. Krishnasami Aiyangar, submitted that the case was one 
of adjustment and did not require writing and registration, It is 
neither a sale nor an exchange Dinanath Dasik v. Matumator 
Dossya.1 S.9 of the Transfer of Property Act provides that where 
the Act does not make writing necessary, writing shall not be neces- 
sary. Tiruvengadachariar v. Ranganatha Aiyangar?, Latchum- 
mal v. Gangammal,3 were cited. On the authority of Karampalli 
Unni Kurup v. Thekku Vithil Mutharakutti* Kattika Bapbanamma 
v. Kattika Kristnamma*® he contended that there having been “a 
discharge of the mortgage of the transaction, such a discharge can 
be recognised in spite of S. 92 of the Evidence Act. Possession under 
the arrangement was adverse from the date of the arrangement, espe- 
cially so as it was acquiesced in by the mortgagor. 


C. V. Anantakrishna Aiyar submitted that it was an exchange 
or a sale and required registration. As to adverse possession he sub- 
mitted the question could not arise in a suit under Art. 148. Beari 
v. Puttanna®’ Khirajmal v. Daim’ Bhagwant Govind v. Kondi.8 


The Court delivered the following. 


Judgment :—Miller, J. I think the transaction alleged in 
this case to have taken place in 1892, may properly be held to be an 
exchange of property within the meaning of section 118 of the 
Transfer of Property Act, if it is not a sale. By it the mortgagee 
gave up his right to possession in part of the land mortgaged and the 
mortgage money due to him, and received the equity of redemption 
in another part of the land. Even if this transaction was made by 
way of a compromise of disputes, it is not suggested that it amount- 
ed merely to acknowledgment or adjustment of existing rights and 
the operations amounted, I think, to transfer of ownership in 
immoveable property. The arrangement was, therefore, invalid for 
want of a registered instrument and could not affect the title. — 


_ It is, however, contended that it may be proved as showing the 
intention of the parties to discharge this, mortgage at that time, and 
so, as showing change in the nature of mortgagee’s possession 
after the date of the arrangement, so as to make it adverse to 
the mortgagor. The intention to discharge the mortgage involves 
the intention to make certain transfers,.and it is impossible to say 





1. + (1906) 11 C. W. N. 343. 2. (1903) 13 M. L. J. 500. `- 
3. (1910) LL. R. 34 M. 72. 4. (1902) I. L. R. 26 M. 195. 
5. (1906) I. L. R, 30 M. 27. 6. (1890) I. L. R. 14 M. 38. 
7. 8. (1904) LL.R. 32 C. 296 P. C. 8. (1889) I. L. R. 14 B. 279, 
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that if those transfers failed both parties nevertheless intended to 
discharge the mortgage. The mortgagor, therefore, had 60 years 
for his suit under Art. 148 of the 2nd Schedule of the Limitation Act 
and he has come within that time. 

The appeal ¢herefore fails, and is dismissed with costs. 

Sadasiva diyar J.—I entirely agree in the conclusion of my 
learned brother and in the reasons given by him for the said conclu- 
sion. But out of respect for the strenuous arguments advanced with 
great acuteness by the appellant’s learned Vakil, I have thought it 
not improper to pronounce a judgment in my own words. 

The facts and pleadings necessary to understand the contentions 
on both sides are shortly as follows :—Plaintiff sues for redemption 
of the plaint A schedule lands alone though both A and B schedule 
lands were usufructuarily mortgaged in 1885 by a registered instru- 
ment for Rs. 380-8-0. The plaintiffs allegation is that the B 
schedule lands were redeemed in 1893 by a payment of Rs. 203 and 
hence.only A schedule land remained to be redeemed on payment 
of the balance of Rs 180-8-0. The contesting defendants (who 
represent the original mortgagee) pleaded (a) that the A schedule 
properties were “ orally sold” to the mortgagee in consideration of 
Rs 1600 due to the mortgagee under the mortgage document of 
1885 and some other documents (the written statement itself using 
the word “ sold ”) ; (b) that thus the mortgage ducument of 1885 was 
discharged and the mortgagee became full owner of the A. Schedule 
properties by the oral sale, while the mortgagor got back the B. 
Schedule property froe of the mortgage charge and (c) that as the 


mortgagee and his assignees have been enjoying the A. Schedule. 


lands as owners by adverse possession from 1892 for more than 12 
‘years before suit, they have got a good - title by prescription under 
Art. 144 of the second schedule of the Limitation Act. 


The lower appellate court held that the mortgage contract 
created by a registered document of 1885 could not be rescinded by 
the alleged oral agre2ment or sale of 1892 and that under section 92 
of the Indian Evidence Act, oral evidence was inadmissible to 
prove any such agreement. On this ground, the lower appellate 
court confirmed the Munsif’s decre2, ‘allowing in plaintiff’s favour the 
redemption of the A schedule lands. The defendants No. 2, 3, and 
4 are the special appellants before us. l 


The contentions of the appellant’s learned vakil were as 
follows :—(a) The oral sale of 1893 in respect of the A schedule 
lands set up by the appellants does not come under the definition: of 
“sale” or “exchange” in the Transfer of Property Act. It is: a 
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peculiar “ transfer? of property not ‘covered by the Transfer ‘of 


‘Property Act, Section 54, and such a transfer could be effected “by - 


‘oral agreement and does not require a written registered instrument 


to effect it, though the consideration for such a transfer and the. 


value of the transferred property (roughly) have been Rs. 1600, (by 
‘Even if the oral sale of 1892 is invalid to transfer .the “title to the 
A schedule properties to the mortgagee, it operated as a discharge 
of the mortgage debt of 1885 charged,on both A and B schedule 
properties. Hence the mortgagee’s possession of the A schedule 
properties ceased from 1892 to be the possession of a mortgagee 
and became the. possession of a trespasser; more than 12 years’ -pos- 
session before suit as trespasser has conferred full title as owner on 


“the mortgagee and his assigns. (c) Oral evidence can be given, not- 


withstanding section 92 of the Evidence Act, to prove that the obliga- 
tion of the mortgagor to pay money under the mortgage has been 
discharged ; such oral evidence need not be restricted to the evidence 
of the. payment of money or its equivalent in moveables or choses 
in action or other personal property. Oral evidence can be given of 


‘an invalid sale, (invalid for want of a registered written instrument 


evidencing it) and such invalid sale could validly operate asa dis- 


' charge of the mortgage deed, though ineffectual to transfer title. 


As regards contention (a), I think it very improbable that the 


legislature, when enacting by the Transfer of Property Act, that a 


registered instrument is indispensable in the case of a transfer of 


land by, sale (section 54) transfer of land by exchanges (section > 


118), transfer of land by gift (section 123), transfer of interests 
in land by way of lease (section 109), and transfer of interests in land 
by, way of mortgage (section 59), where the interest transferred in 


any.of these modes is substantial interest could have intended to . 
exclude any transfers by act of parties of an interest in immoveable 


property of Rs. 100 in value, from the necessity of being evidenced 


by a registered instrument, or could have intended to allow such 


transfer to be effected by oral agreement or by other than a registered 
instrument. I have-very little doubt that all such transfers inter 


“wiyos were intended to be included in the one, or other of the tran- 


sactions coming under the heads of “sale” (Chapter III), “ mort- 
gage” (Chapter IV), “lease” (Chapter V), “ Exchange” (Chapter 
VI), and “gifts ” (Chapter (VII). Any “ transfer” made in the way 
of creation of trusts is provided.for, in the Trusts Act, section 5 
of which says, “ No trust in relation to immoveable property is valid 
unless declared by a non-testamentary . instrument in writing 


registered,” Section 9 of Act IV of 1882 allowing “transfer-of | - 


property” without writing except where a writing is expressly requir- 
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ed by law-does not weaken to any appreciable degree the patent 
conclusion derivable from a study of the Transfer of Property Act 
as a whole, that the legislature was very anxious that all important 
transfers of landed property and even transfers of choses in action 
—(S. 130) and jransfers of intangible rights—(S. 54) should be 
evidenced by registered instruments so as to prevent litigants 
from Istting in oral evidence as to alleged transfers about the truth 
or falsehood of which on oral evidence it is almost impossible for courts 
to come to a satisfactory conclusion in most cases. 


< So far as transfers of land by conveyance (that is, excluding 
transfers by mortgages and leases) are concerned I think, that if 
_ they are not settlements or declarations of trusts they were intended 
by the Legislature to come within one of the headings “sale” 
“ exchange” or “ gift” im the Transfer of Property Act. “Sale” is 
defiued in section 54 as a transfer of ownership in exchange for a 
price paid or promised and partly paid and partly promised, etc. 
The appellants’ vakil ingeniously argued that “ price ” means tangible 
money in current coin, it may be current notes and does not mean 
any other valuable consideration. Thus according to this contention 
if I sell my land to another in satisfaction of Rs. 300 which I owe 
to him on a pro-note, the transaction is not a “sale” within the 
definition of the Transfer of Property Act, because I did not 
receive nor was I promised in future any current coin as “ price.” 
Of course in ordinary parlance it is undoubtedly a “ sale” and in this 
very case the appellants in their statements talked of the oral sale 
of 1893 in consideration of moneys not paid or promised at the 
time of sale bat moneys duz prior on debts. However, I find 
in Bouvier’s Law Dictionary that the word « price” signifies that, 
- it consists in money to be paid down or ata future time ; for if 
it be anything else, it will no longer be a price, not the contract of 
sale but exchange or barter” and Shephard J. in his commentary on 
the Transfer of Property Act, says: “ Price includes money only,” 
The startling result of this technical view is that many so-colled sales 
of land where the consideration is the satisfaction of old debts due 
to the vendee as a creditor are not ‘sales’ at all under the Transfer of 
Property Act. Pushing the matter further, suppose the purchaser 
‘ands over Government promissory note or a cheque on a 
Government bank, or on the bank in which both parties have invest- 
ed their money, or currency notes instead of money. Can it be said 
he does not pay ‘ price’ for his purchase? I do not think that such 
was the intention of the Legislature by the mere use of the word 
‘price,’ If the price is fixed inthe conveyance in current coin, I 
think, that the words “ price paid’ will cover cases where the vendor’s 
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claim for the receipt of the price is satisfied by giving him what he 
accepts as tantamount to such payment. For instance, if he says in 
effect, “ Here I owe you three hundred rupees under pro-note and; 
you now owe me three hnndred rupees as the price of the land I sell.- 
Why should we go through the farce of your paying me Rs. 300,-in; 
current coin for the parchase money and my handing it-back to. you~ 
to repay your promissory note debt? We shall take it that both. 
processes have taken place. I think that in such case we must take, 
it that the ‘ price’ was paid and the transaction is a ‘ sale’ though’ no- 
coins were actually paid by the purchaser. If two persons mutually. 
exchange two things (neither of which is ‘ money only’), it may bé.an: 
exchange or barter and not a sale. Butif they mutually fix the values 
of the exchanged thing in current coin and exchange them as of ` 
equal value, I think they might be held to effect ‘sales’ and to pay- 
‘ prices’ and not merely to effect an exchange or barter. 3 

Even if Iam wrong in holding that a conveyance of land iù 
consideration of the moneys already due to the vendee by the vendor 
does come under the definition of ‘sale’ in Sec. 54 of Act IV of 1882, I 
think such transactions ought to be brought under the definition of 
‘exchange’ under Sec. 118 of Act IV of 1882, which makes all the 
provisions as to the mode of effecting transfers of land-:by sale 
applicable to transfers of land by exchanges also. ““ Exchange” 
according to the definition in Sec. 118, is a mutual transfer -of 
ownership of two things neither of which is ‘money only’. It 
seems to me that if a conveyance of land for a debt due by the veridor 
to the vendee is nota ‘sale’, it is clearly an ‘exchange’ -as the 
debtor (vendor) transfers his ownership iniland (which is not ‘money’ 
anda fortiori not money only) while the vendee transfers: the 
owiiership in his chose ia action (the debt due by the vendor) to the ` 
debtor (vendor) (so as to merge and extinguish the debt, the debtor 
and creditor becoming the same individual by the transfer of: the 
debt to the d2btor himself): Here also, the chose in action so trafis- 
ferred, in its turn, is not “money only.’ It is argued that the vendeé 
creditor does not transfer his rights as creditor to the vendor-debtor 
but only" treats the debt-as discharged. This seems to me to“-be 
merely a play upon words, for the debt is relinquished in favour of 
the debtor, and th substance of the transaction is a transfer of the 
debt to debtor. In fact, where a testator reliequislies, by his willa 
debt in favour of the debtor, it is appropriately ‘styled a gift, by 
way of legacy of the debt to the debtor, and where a mortgagee 
relinquishes his mortgage debt hə frequently does it by executing 
a reconveyance of the mortgage interests created under the menga 
deed to the mortgagor. 
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If such: transfer of land do not come under either the heads 
‘sale’ or ‘exchange’ the extraordinary result would be that a conve- 
yance-of land worth even a lakh of rupees can be legally effected by 
oral agreement. If the purchaser lends the money a few days 
before the oral gonveyance and relinquishes his debt a few. days 


afterwards as consideration for the oral conveyance, I refuse to 


believe that such a result could have ever been dreamt by the legis- 
lature. I have no doubt that all conveyances of ownership right in 
lands were intended to be brought under ‘sales’ or (gifts) or ‘exchang- 
es’.and that a conveyance fora lakh of rupses due on a pro-note 
to the vendee was not intended to be excluded from the necessity of 
‘having evidence by a registered instrument. - 

Reliance is placed by the appellants’ learned vakil on a case 
decided by this High Court but not reported in the authorised 
reports. It is found in Thiruvengadachariar v. Ranganatha 
Aiyangar] where it was beld that when two brothers orally gave 
their lands to their sister in satisfaction of some claim of hers against 
them, ‘the transaction was not a gift nor a sale nor an exchange 
under the Transfer of Property Act.’ With greatest respect, I am 
clear in my mind that it was either a sale, or mutual ‘exchange’ of, 
two things neither of which was ‘money only’ and I am therefore 
hot prepared to follow this case. I know where a compromise is 
not intended to create or effect newly a transfer of title but is only 
an acknowledgment of existing rights in lands, it is not a sale or 
exchange Krishna Tanhaji v. Aba Shetty Patil? and need not com- 
ply with the provision of S. 54 of Act IV. of 1882 in order to be 
treated as valid. But neither the present case nor Thiruvengaia- 
chariar v. Ranganatha Aiyangar? is such a case of compromise. I 
therefore overrule the appéllants’ contention that a registered writing 
‘was: not necessary to validate the alleged sale of 1892. I might 
here be permitted-to express the wish that the British Indian Legis- 
lature would . pass an enactment making a registered writing 
indispensable for the validity of all settlements, partition agree- 
ments, and wills and authorities to adopt throughout British India, 
making-very few exceptions in special cases (such as ‘soldiers’ and 
‘sailors wills’) ; so that the flood of intricate and uncertain litigations 
ọn such questions might be brought within bounds, and the perjury 
-in;connection with wills executed out of the Presidency towns and 
“with partitions and adoptions might be put an end to, tosome ex- 
tent. l ; 

a, The next contention of the appellants vakil based on the 
-Limitation Act is not sustainable as, if the original mortgagee con- 
(1903) 13 M. L. J. 500. 2, (1909) I. L. R, 34 B. 139. 
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tinued to hold possession as mortgagee owing to the alleged: sale of 
1893 being invalid and ineffective to convey to him the ownership in 
the equity of redemption in the A schedule properties, he cannot 
by merely asserting possession as owner under the invalid sale convert 
his possession as mortgagee into possession as owner, even granting 
that the mortgagor knew and acquiesced in his assertion.. The cases 
Byari v. Puttanna,) Ramunni v. Kerala Varma Valia Raja,’ 
Bhagvant Govind v. Kondi, Khiraj Mal v. Daim + clearly 
lay down that article 144 cannot be invoked in favour of the mort- 
gagee if the mortgagor is not barred by Art. 148 from redeeming and 
recovering possession of the mortgaged property. ‘ 

The last contention about the admissibility of oral evidence to 
prove the alleged discharge of the mortgage of 1885 might be dis- 
posed of shortly. A mortgage might, even if created by a registered 
instrument, be proved to have been extinguished by letting in admis- 
sible evidence (including oral evidence) of payment of the mortgage 
amount or by letting in admissible evidence of any other transaction 
which operates as a mode of payment Ramawatar v. Tulshi 
Prosad.® It has been similarly held in Kattika Bapunamma v. 
Kattika Kistnamina,® that while a subsequent oral agreement to 
modify the terms of a registered maintenance deed cannot be 
proved, the fact that in particular years, the obligee was in posses- ° 
sion of certain lands of the obligor and paid herself the maintenance 
amount out of the profits of the lands can be proved. .(See also 
Karampalli Unnikurup y. Thekhu Vittil Muthorakutti 7 and 
Subbarow v. Venkatanarasimham® Here the defendants do not 
seek to prove that by the payment of any money or by the receipt 
by the mortgagee of profits of other lands of the mortgagor, the 
claim of the mortgagee was paid up and :thus the mortgage was 
extinguished, but they wished to prove an invalid oral conveyance 
(of which evidence is legally inadmissible) of the equity of redemp- 
tion in a portion of the mortgaged property as having had the effect 
of the payment of the mortgage money. Oral evidence to prove a 
conveyance as equivalent to payment of money has not been allowed 
in any of the cases cited and could not be allowed. Receipt of mesne 
profits by possession of lands and receipt of moneys can be proved 
by oral evidence but not an oral sale of lands worth more than 
Rs 100 nor can such oral sale be taken as equivalent to the payment 
of the value of the lands invalidly sold. 

In the result the second appeal fails and is dismissed with costs. 





1. (1890) I. L R. 14 M. 38. 2. (1891) I. L. R. 15 M. 166 
3. (1889) I. L. R. 14 B. 279. 4. (1904) T. L. R. 32 C. 296 (P. C.) 
5 (1911) 14 C. L. J. 517. 6. (1906) I. L. R. 30 M. 231. 
7. (1902) I. L. R. 26 M, 195. 8. (1902) I. L. R, 27 M. 368, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — Mr, Justice Kindersley and Mr. Justice Forbes. 
Arunactella Chetti ... -~ Appellant* .(Plaintiff.) 


UV. . 
Muthu-Chettiar and another ... Respondents. (Defendants). 


C. P. C. 539 (Act XIV of 1882)—Scope of —Sutt by a trustee against a tres- 
passer. 


S. £39 of Act XIV of 1882 is applicable only in cases of an alleged breach of Arunachella 


express or constructive trust created for a public or charitable Purpose. The Chetti 
section is applicable only to a suit against a trustee and not to a suit by a trus- uv. 
tee against a trespasser, Muthu 


Second appeal from the decree of the District Court of South a 


Tanjore in A. S. No. 291 of 1879 affirming the decree of the Sub- 
Court ai Kumbakonam in Original Suit No. 21 of 1879. 


T. Rama Row for appellant. 
A. Ramachandra Aiyar for respondents. 


The Court delivered the following judgments. 


Kindersley J.—In the present case the plaintiff as the person 
having hereditary right to the mangement of a public charity, sues a 
person whom he regards as a trespasser. This is not the case of one 
of the general public and suing without the authority of the Advocate- 
General, or other officer to secure the dug performance of the trust, 
and, I think that S. 539 C. P. C. does not apply. The decision of 
the two Lower Courts must be reversed and the suit must be remand- 


ed to the Subordinate Courts for decision on the merits. 
| 


The costs will be disposed of by the final decree. 


. Forbes J.—S. 539 is applicable only in cases of an alleged 
breach of an express or constructive trust created for a public charit- 
able purpose. The restriction on the right of suing is thus confined 
to cases where the person sued isa trustee. In the present case, 
the suit is brought against an alleged trespasser, whose title to 
manage is denied and who if he is without title, cannot be guilty of a 
breach of trust. 


*5. A. No. 194 of 1880. 3 14th July 1880. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present : —Mr. Justice Muthusami Aiyar, and Mr. Justice 
Wilkinson. 


Kadambi Srinivasacharlu a a Appellant.* 
v. ‘ 
Durlabha Subuddhi and others... ... Respondents. 


C.P.C. XIV of 1882 S. 539—Scope of —Suit by the representatives of founder 
for preventing abuse of trust—Suit by worshipper in ejectment against tres- 
passer—" Interested ”_Meaning of—Limitation Act Articles 44 and 47— 
Adverse possession. 


S. £30 of Act XIV of 1882 does not repeal or affect the right of a private 


a 


individual to institute a suit to enforce the proper observance of a religious, 
endowment. - 


The representatives of the founder of a religious endowment are entitled to 


maintain a suit for the purpose of having abuses in the trust rectified. 


Persons of the same sect and form of religious worship -as that of the 
founder of areligious endowment founded for carrying on the sectional religious 
worship are persons interested in the due performanee of the said sectional religi- 
ous worship and competent-to maintain a suit in ejectment against an intruder. 


Possession of the Pujari cannot be adverse to the worshipper. 
J PP 


Article 47 of the Limitation Act (1877) can be no bar toa suit by a persoù 
not a party to,the order referred to in the article. 


Appeal from the decree of the District, Court of Ganjam at 
Berhampore in O. S. No. 20 of 1885. 


V. Bashyam Aiyangar for appellant. 
R. B. Mitchell for respondents. 
4, The Court delivered the following 


_ Judgment :—The subject matter of this suit is a Mutt in the 
town of Berhampore and the immoveable properties attached thereto. 


The said mutt was founded in the year 1789 by one Kodra 


. Kusannu Subiddhi, a man of the Kodra caste, and of the Chaitanya 
‘sect and the idol Brindavana Chandraswami set up therein is wor- 


shipped by Uriya people according to the principles of Gowdiya. 


The mutt is at present in the possession of the Ist defendant 
Srinivasacharyulu, a Tamil Brabmin from Mysore and a follower of 
the principles of Ramanuja. He has been in possession since 1873 
when he obtained from 2nd defendant Balabhadra Doss, the then 
Pujari or Adhikari or Archaka of the mutt, a deed of sale conveying 
all his (Balabhadra’s) rights to 1st Defendant. 





#A. No.-10 of 1887. 28th August 1888, 
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The plaintiffs claim to be entitled to eject 1st Defendant and to 
obtain possession of the mutt and its properties in order that they 
may appoint a proper Adhikari and Pujarito manage the affairs 
and conduct the worship of the mutt according to Gowdiya principle. 
They base their “claim on three grounds (1) on their being the heirs or 
representatives of the founder of the mutt (2) on their having always 
exercised the power of appointing the Adhikari, and (3) on their being 
worshippers in the mutt. They impeach the alleged sale by 2nd 
Defendant to Ist Defendant as fraudulent and invalid, and state 
that 1st Defendant is totally unfit to be the Pujari or Archaka of the 
mutt. 


The 1st Defendant relied on his purchase from 2nd Defendant, 
denied that plaintiffs had ever been Dharmakartas or managers of 
the mutt, and asserted that he was according to Hindu Law per- 
fectly competent to hold the office of Pujari, but offered, if the 

. court thought otherwise, to appoint a person to officiate as such. 


The 2nd defendant sided with the plaintiffs. 


The District Judge found that the plaintiffs are the descendants 
of Kusannu Subuddhi the founder of the mutt but held that there was 
no reliable evidence to show that the family of the founder ever took 
any active part in the management of the institution, or in the 
appointment of thé Pujari, which office had descended from Guru to 
Chela without interference on their part until 1868, that at the insti- 
gation of the plaintiffs the newly appointed temple committee then 
calied 2nd Defendant who was in charge to account, and on his refus- 
ing to give an account dismissed him, that thereupon 2nd defendant 
in January 1871 attorned to the plaintifis and executed a deed of 
submission (Exhibit N); that in May of the same year the actual 
Adhikari or Archaka Nandi Keswara Doss returned from Nowgada 
and resigned his post to his chela 2nd Defendant, that thereupon 
2nd Defendant executed or purported to execute a deed of sale in 
favour of Ist defendant conveying to him the mutt and its properties. 
` The Judge held that this sale was invalid and that 1st defendant was 
unfit to hold the post of Archak: or Pujari of the mutt and 
was incompetent to appoint an archaka on the ground that plaintiffs 
have a general interest in the institution as members of the Chaitanya 
sect as well as a special interest as descendants of the founder. The 
Judge therefore directed them with the assist ınce of the Guru of the 
principal Chaitanya mutt at Puri to nominate a duly qualified Bairagi 
and accepting their nominee (who has been made 6th Respondent) 
ordered the 1st defendant to make over the mutt and its properties 
to him. 


*4 


Srinivasa- 
charlu 


y. 
Subuddhi. 


Srinivasa- 
charlu 
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The 1st defendant appeals. nE Vea 
The first ground of appeal is that the plaintiffs having failed 
to -establish the title. upon which the suit was based, the 
court was bound, without going into the -appellant’s, title, to 


have dismissed the suit. Admittedly ths ` suit’ was’ not one 


brought under the provisions of S. 539 of the Civil Procedure Code. 
The plaintiffs did obtain the necessary permission (Exhibits J. & Ki) 
to bring a suit under that section, but appear to have subsequently 
changed their mind. It is not contended, nor could it, we think,- "be 
successfully contended, that S. 539 repeals or affects the right ofa 
private individual to institute a suit to enforce, the proper observance 4 
of a religious endowment. But it is argued that the District Judge 
having found that plaintiffs have no direct interest in the trust, the 
decree which to all interests and purposes is such a decree as might 
have been passed had the suit been brought under 5. 539, is bad, 
The argument might be valid if the decree could not be supported 
on other grounds, The suit was not brought under 5. 539 and thé 
decree therefore was not passed under that section. 


It is next urged that the suit has not, with reference. to the 
provisions of S: 30 of Civil Procedure Code been instituted on 
behalf of all the worshippers of the Matt. That is conceded, It 
is then pointed out that in 1876 plaintiffs 1—3 and others applied 
to the District Court (Exhibit L) for permission to institute a suit 
under Act XX of 1863 against the present defendants and that 
sanction was refused. The suit therefore not having been brought 
under any of the above enactments, but as a mere suit in ejectment 
on title, and title having been negatived, the suit must it is argued, 
fail, Respondents’ counsel argues that plaintiffs as beneficiaries of 
the Mutt which is a public institution, are entitled to maintain the suit, 
even if this court should refuse to uphold their right as trusteés 
(see memorandum of objections). The first question therefore for 
determination is whether the suit is maintainable. 


The finding of the judge that plaintiffs have failed to establish 
their right to, or their exercise of the right to manage the affairs of 
the Mutt and to appoint the Archaka is in accordance with the 
evidence. But as pointed above the plaintifts base their claim: to 
succeed on three different grounds, They first set forth their right to 
interfere as being the heirs and representatives of the original founder 
of the Mutt. It has been found that they areso and no objéction 
has been taken to the finding. It has been’ held by the Calcutta 
High Court in Brojomohun Doss v. Hurrolok Doss* that the repre- 


1, (1880) I. L. R, 5C. 700. 
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sentatives of the person who endowed the property are the persons 
who- are .entitled to institute proceedings for „the purpose of 
having abuses in the trust rectified. We are therefore of opinion 
that the judge rightly held that as representatives of the founder 
plaintiffs were tntitled to maintain the suit. Another and third 
ground on’ which plaintiffs based their claim was that they 


were worshippers in the Mutt. It was held by this court in ` 


Fakurdin Sahib v. Ackeni Sahib? that apart from any pecuniary 
interest they might have in the income of the institution, the 
plaintiffs as resident Mahammadans (the suit was for the removal 
of defendants from the management of a Durga) were sufficiently 
interested therein to entitle them to maintain the suit. No doubt 

„as mere worshippers the plaintiffs would not be entitled to possession 
but the object of the suit is not actual possession but the appoint- 
ment of a proper archaka and the management of the institution 
according to Gowdiya principles. The plaintiffs in their plaint pray 
“for such other relief as the court may think proper having regard 
to the facts of the case in order to carry out the wishes of the 
founder”, Now what are the undisputed facts of the case? The 
Mutt was founded by a Member of the Chaitanya sect and the idol 
consecrated therein is ons worshipped by Urya people according to 
Gowdiya principles. After the institution had been managed for 
84 years in accordance with the intention of the founder, a foreigner, 
a man of a different sect and religious presuasion, who is unable to 
perform religious services forthe Chaitdnya sect suddenly through 
the illegal act of the Archaka for the time being, obtains possession. 
As persons iaterested in the due performance of religious worship by 
a duly qualified person, the plaintiffs come forward and ask for the 
ejectment of the intruder. They have made out that part of~the 
case and in our judgment were entitled to maintain the suit and the 
judge was justified in passiog the decree he did. 

In the second place it is urged that the suit ie barred by limita- 
tion. If itis said, plaintiffs are, as they, represent trustees, the 
possession of 2nd defendant under whom Ist defendant claims 

. becaine hostile to plaintiffs on the 16th May 1871 and the suit is out 
- Of time. “If, it is further argued, plaintiffs are not trustees the suit 
“is barred by article 47 Schedule II of the Limitation Act. 


` In our judgment the plaintiffs’ suit is not barred eicher by adverse 
possession or by article 47. The mutt being one founded for the 
benefit of the Chaitanya sect, the possession or enjoyment of the 
_Pujari for the time being cannot become adverse to the worshipper 





1. (1880) I. L. R, 2M. 197, 
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The renunciation by Nandikeswar Doss on 16tb May 1871, of his 
office as Pujari in favor of his Chela, 2nd Defendant created in 2nd 
Defendant no title or possession adverse to the worshippers of Brinda- 
vanachandraswami. The deed of relinquishment (Exhibit XVID 
itself recognises the fact that the endowment was given, not for the 
benefit of the manager for the time being, but for the use of the Mutt: 
Accepting the principle laid down in Kannan v. Nulakanta* to which 

we have been referred, although the facts are not on all fours with 
the present case, the plaintiff's suit is not barred by Article 144 
Schedule II of the Limitation Act because the suit was brought 
within 12 years from the date of the sale deed by 2nd defendant to 1st 
defendant, and from that time alone was possession adverse to a wor- 
shipper of the Chaitanya sect or the representative of the founder. 


Article 47 also is not a bar. Subsequent to the alleged sale by 
the 2nd defendant, he during the absence of the Ist defendant re- 
entered and took forcible possession of the Mutt. He was prosecut- 
ed, found guilty of house-breaking and etc., and sentenced to im- 
prisonment in January 1874. On the 6th February 1874 the 
Magistrate who tried the case ordered possession to be given to Ist 
defendant. The order was passed under S. 534 Act X of 1872 
(corresponding to S. 522 of the present Code). The plaintiffs were 
no parties to the Criminal Proceedings which terminated in the said 
order, nor can it be said that they ‘claim under the 2nd defendant so 
that Article 47 has no application. 


The appeal fails and is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


Mura Kasim Rowther and others. Afpellants * (Defendants). 


V. 
. F. F. Foul Kes by his Agent) - 3 
wa T | Respondent (Plaintiff). 


Madras Estates Land Act, S, 11, 151—Contract or usage to use holding for 
unagricultural purposes—Enforceability, 


In Madras “Act I of 1908 a contract between a landlord and tenant or a usage 
which would entitle the tenant to use the holding ın a manner waich might 
impair the value of the land for agricultural purposes is not made inoperative 








1. (1884) I L. R.7 M. 337. 
*S, "A, No. 1440 of 1911. 24th July 1912. 


d ; 
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Section 151 or section 11 has not effect of making a contract or custom to Mura Kasim 
the effect that the tenant may use the holding for a tannery unenforceable against Rowther 
the landholder. o 

Second appeal from the decreé of the District Court of Salem oe ee = 
in A.S. No. 200¢of 1909 preferred against the decree of the Court ct eat 
of Head Quarters Deputy Collector, Salem, in Sunn suit- No. 12 


of 1908. 


A. Ramachandra Atyar for appellant. 


ye 


' T. Rangachariar for respondent. 


The Court delivered the following | 


Judgmeut:—The plaintiff in the suit isa mittahdar in the 
Salem District. The defendants are ryots holding certain lands 
under the plaintiff. The object of the suit is to eject the defendants. 
The right to eject is based in the plaint on the ground that the defen- 
dants built a house for the purpose of having skin godown on a 
portion of the holding which according to the plaintiff the defendants 

. had no right todo. The plaint alleges that “the act was liable to 
cause damage to the relationship of landlord and tenant prevailing 
between the two parties and to the rights and relief which the 

_ plaintiff Fas under the Madras Estates Land Act.” (Paragraph 
11 of the plaint). In the written statement the defendants pleaded 

‘that the ryots, from time immemorial, had been claiming the 
right to build skin godowns, indigo godowns, bangalows and etc., to 
live in and let out on the lands in respect of which assessment was 
collected in Salem Mitta and that the plaintiffi—Mittahdar and his 
predecessors had accepted such right. The Deputy Collector dis- 
missed the suit. On appeal the District Judge has held that the. 
defendants’ act in constructing a skin godown or tannery was im- 

~ proper and he granted an injunction against the defendants directing 
him to dismantle the tannery and to discontinue tanning in the field. 
The defendants relied upon a custom in the Mitta, according to which 
ryots holding agricultural’ land were entitled to erect ave godowns 
and tanneries and relied on the judgment in a previous suit by the 
mittahdar against another. ryot in O. S. No 385 of 1904. In that case 

_ it appears that a custom of the sort pleated by the tenant was. upheld 
by the courts. The District Judge observes, with respect to the judg- 
ment in that suit that the fact that the specific question whether the 
tannery would render the land unfit for agriculture was not raised 

. would not render the judgment inadmissible i in evidence or deprive 
it of all weight, as the effect of the custom would be to render- the 
` defendant’s act’ proper even if the tanhery rendered the land on which 
it was erected unfit for agriculture. The effect of the defendant’s plea 


a 
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in fact is to make it a part of the contract between the . parties 
that a skin godown or tannery might be created by the parties although 


~ no express provision to that effect be made in the contract between: 


the parties. With respect to Act I of 1908 we are unable to find 
any provision in it which would render such a corttract or custom 
invalid. S. 157 enacts that “A land holder may institute a suit before 
the Collector to eject an occupancy right from the holding, only 
on the ground that the ryot has materially impaired the value of the 
holding for agricultural purposes and rendered it substantially unfit 


‘for such purposes.” Reading it with Clause (g) of Section 187, 


which lays down that “ nothing in any contract between a landholder 
and a ryot made before or after the passing of the Act, shall entitle a 
land-holder to eject a ryot otherwise than in accordance with the 
provisions of this Act” and alse along with S.9 which provides that, 
no-landlord shall, as such, be entitled to eject a ryot from his: hold- 
ing or any part thereof otherwise than in accordance with the, 
provisions of this Act,” S. 151 appears only to restrict the right of 
the landholder to eject the ryot by limiting it to a case where a 
ryot has materially impaired the value of the holding for agricultural: 
purposes. 


S. 11 has been relied by the learned vakil for the tespondent.- ' It 
states that “ a ryot may use the land in his holding in any manner 
which does not materially impair’ the value of the land or render “it 
unfit for agricultural putposes. But this section does not deprive 
him of the benefit of a contract or usage which would entitle him to 
use it in a manner which might impair the value of the land for agri- 
cultural purposes. It would, no doubt, probably have the effect, in 
case of relinquishment of the land by him, of depriving the landlord 
of ‘the benefit of letting it out again for agricultural ‘purposes. 
There is, however, nothing in the Act which renders sucha contract 
or custom unenforceable against the landholder. 


The District Judge has not considered the evidence of custom 
as a whole before recording a finding on the question. The: respon- 
dent contends that there was no definite issue on the question of 
custom, although the deféndant’s right to erect a skin godown or 
tannery was. generally put in issue. It is, we think, desirable that a 
specific issue should be raised on the question and decided. It will 
be necessary to find the limits of any customary right which the ryot 
may possess to erect a tannery. The appellants’ pleader is hardly 
prepared to go the length of contending that the whole of a DEE 
çould be used for such a purpose. ' 
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We shall therefore reverse the decrees of both courts and 
remand the suit to the court of first instance for fresh disposal after 


framing a specific issue on the questions whether the defendant was 
justified by any legal and valid custom in erecting a skin godown or 
tannery and what are the exact incidents of such custom. 


Both parties will be entitled to adduce fresh evidence. All costs 
up to date will abide the result. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present :-—Mr, Justice Sundra Aiyar and Mr. Justice Sadasiva 
Aiyar. 
Sudalai Ammal - dus . Plaintiff. Appellant.* 
v 
Minor Gomathi Ammal by her 
guardian Lakshmana Mudaliar a | ist Defendant. Respondent. 


Hindu Law—Widows—Co-widows—Right to partition putting an end 
to right of survivorship— Right of suit—Family settlement—Beneficiary. 
Third party—Right of Suit—Deed—Partition—Construction. 


Two Hindu co-widows may make a partition of their husband?s estate so as 
to deprive either of them of the right tosucceed by survivorship to the property 
allotted to the other. 


A third party in whose favour a provision is made in a family settlement in 
the nature of a partition can claim the benefit of the provision made in her favour. 


Held on the construction of the deed of partition between two Hindu co- 
. widows in the case that one of the widows and hêr daughter took some proper- 
ties allotted to them as against the right of survivorship of the other widow. 

Second appeal from the decree of the District Court of Tinne- 
velly in Appeal Suit No. 405 of 1909 presented against the decree of 
the Court of the Subordinate Judge of Tinnevelly in Original Suit 
No. 34 of 1908. 


S. Ramaswami Aiyar for appellant. 
T. R. Ramachandra VET and T. R. Krishnaswami Aiyar 
for respondent. 


The Court delivered the Pa 


Judgment:—The suit out of which the second appeal arises 
was instituted by one of the widows left by. a Hindu Nellakannu 
Konar for possession of the properties which were in the enjoyment 
of her co-widow the title alleged bing that she became entitled to 
succeed to the property as survivor on the death of her co-widow. 
The two widows after the death of their husband ee a partition 
which is evidenced by Ex. A. 


*S. A. No. 830 of 1911. TT | 9th August 1912, 
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The most important question in this case is whether according 
to the terms of Ex. A, the plaintiff was entitled to possession on the 
death of Shanmugathammal her co widow. The two lower Courts 
have put different constructions upon the document. Its interpreta- 
tion’is not free from difficulty. But after careful consideration of ` 
its terms we have come to the conclusion that the construction put 


` by the District Judge, which is against the plaintiff; is correct, The. ; 


parties to the agreement were the plaintiff and her co-widow, but there 
can be no doubt that the daughter of Shanmugathammal’ named 
Gomathi was an important object of consideration at the time of the 
arrangement. There had been disagreement between thé widows: 


_and according to the document mediators were called in to settle 


the disputes, and the contract embodies the arrangement which was 
entered into as the result, of the mediation. > It states “ Sudalai 
Ammal, (that is the plaintiff) among us should enjoy until her, life- 
time, the immoveable properties mentioned in Schedule I hereof 
which belong to the family, with the Government tirvai etc,, that 
Shanmugathammal and the child Gomathi among us should enjoy: 
the immoveable properties mentioned in SE II hereof with the 
Government tirvai etc., in the same manner.” Although Gomathi is 
nota party to, the agreement this clause expressly provides that 
Shanmugathammal and Gomathi should enjoy the immoveable pro- 


perties in Schedule II hereof. 


Now what was the object of introducing this provision: about 
Gomathi. Two contentions have been urged by the plaintifs vakil 
as accounting for it. One is, that Gomathi’s name was put in, merely 
because she would, as a matter of fact have the benefit of property 
allotted‘to Shanmugathammal as her daughter. In other words no 
specific legal effect was intended to be given to the mention of her 
name. 


The other contention is, that the object was to. indicate 
that Gomathi was not to have any claim on account’ of | her. 
maintenance or the expenses of her marriage as against Sudalai: 
Ammal. This is of course, possible but in that case it is 
noteworthy that the clause restricting her right is not con- 
fined in terms “during the life time of Shanmugathammal.” 
There is also the observation to be made that such a provision 
against the interest of Gomathi who was not a party to the. 
document would be ineffectual as against her. Still it is possible 
that the two ladies put it in, in order that Shanmugathammal should 
be liable for Gomathi’s maintenance as between themselves that if 
the object was to restrict Gomathi’s right it is not likely that the 
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clause would be put in the formit bears. Thefclause is not restrictive 
. in its terms, but purports to give her a right namely, the’ right of 
enjoyment of the properties in schedule II. There is anothér important 
clause added after the schedule. It is in these terms: “We both 
- should enjoy respectively the properties mentioned’ in Schedules I 
and II aforesaid during our life time, without subjecting them to 
‘any encumbrances and after our death, our heir ‘Gomathi, the 
daughter of Shanmugathammal among us should enjoy with absolute 
rights.” 


There is clear intention manifested by this clause to confer a 
benefit on Gomathi, because it provides that Gomathi was to have the 
properties allotted to the two widows absolutely after their death. 
This was no doubt clearly more than what the widows could effect 
by ‘any arrangement between themsélves. But none the less it 
shows their intention that Gomathi should derive the benefit provided 
under this instrument. We have perused the clause in the original 
document and we are of opinion that it should be construed to mean 
‘that after the life-time of each widow, Gomathi should take her pro- 

erty absolutely. The clause is certainly to be understood distri- 
butively with respect to the enjoyment by the two widows as shown 
by the word “ respectively.” And it appears to us that with regard 
to succession also it was intended to operate distributively. Thus 
construed, Gomathi must be taken to be spoken of as the heir of each 
of the widows. 


On: this atuto this clause would lend strong support to the 
i interpretation placed by the District Judge on the former clause 
that both Shanmugathammal and Gomathi should enjoy the pope 
ties in Schedule II. i 


Another object perhaps, of the last clause was to make it clear 
that the widows were not to alienate or encumber the immoveable 
properties allotted to each.. They were empowered to alienate some 
moveable properties by an earlier clause. 


` This power of alienation was not to extend to the imoveabie 
properties which Gomathi was to take on the death of each widow 
with absolute powers of alienation. Reliance was placed on one of 
the clauses supporting a contrary construction. The document 
provides that each of the two ladies should pay one Irulammai the 
sister of the deceased father-in-law two kottas of paddy during her 
life-time. It was argued that if Gomathi was intended to have the 
right to en*y the properties in Schedule II a provision would have 
been inserted that if she owned the property exclusively on the death 
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of Shanmugathammal, she would also be bound to pay the main- 
tenance due to Irulammai. This argument is entitled to some 
weight. But it may be, that it was assumed that as Shanmugathammal 
was stated to be bound to pay part of the maintenance the same 
obligation would continue to rest on Gomathi if she survived her. 
At any rate we do not think that the argument derived from this 
clause is sufficient to outweigh the considerations we have already 
mentioned. On the whole we are of opinion that both Shanmuga th- 
ammal and Gomathi were entitled to the property in Schedule II and 
that the plaintiff did not become entitled to them on the death of 
Shanmugathammal. 


It was urged that Gomathi being no party to this document:she 
cannot claim any benefit under it. The agreement of partition 


was in the nature'of a family settlement. Gomathi was the daughter 


of one of the two widows. In such a cas2 we are of opinion that 
Gomathi would be entitled to claim the benefit of the provision made 
in her favour. This is in accordance with the view held by this court 
in several cases. See Ramakkal. v. Ramasaimi Naiken 


The next question argued for the appellant is that supposing 
that .Sudalai Ammal intended by Exhibit A to give up her life 
interest during the whole of her life-time even though Shanmugath- 
ammal might. die before her such an agreenent is invalid because 
the co-widows of a Hindu could not hake a partition which would 


. deprive either of them of the right to succeed by survivorship to 


the property allotted to the other. No principle. of Hindu Law is 
cited in support of this contention. It is admitted that the. decision . 
Gomathiammal v. Kuppathai Ammal? is against this ‘conten- 
tion. Ramakkal v. Ramasami Naiken and anothzr + is also 
against it, though an attempt was made to distinguish it on tho 
ground that the partition in that case was held to be effective not as 
against the heirs of the deceased widow, but as-against_her alienees. 
And it was argued that the case was really rested on the ground of 


‘estoppel. The decision does not however proceed on the ground 


of estoppel. Reliance was placed on the observations of the Judicial 
Committee of Privy Council in Bhagwandee Doobzy v. Myna Baye. 
In that case their Lordships were dealing with the effect of partition 
made by order of Court aud not with the result ofa contract entered 
into between the widows. According to the Mitakshara Law, the’ 
widows of a Hindu take a joint interest in his estate with rights of 
survivorship. If they effect a partition the presumption would be - 





1. (1899) I. L. R. 22 M. 522. 2. (1904) 14 M. L. J. 175. 
. 3. (1867) 11 M.I. A. 427 at pp. 514 & 515. . 
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that each widow gave up her right of enjoyment of the properties sSudalai 


allotted to the other widow during the life-time of the latter; and a Ammal 
court will not enforce against the will of one widow any right to P E 
partition, except the right of enjoyment during the life-time of each Ammal, 


of the widows ta whom properties are allotted. This is the principle 
underlying Chittar Kunwar v. Gaura Kunwer and H. H.M. 
Jayamba Bayi Saiba and another v. H. H. M. Kamakshi Bayi 
Saiba and others, and H. H. Bayi Saiba and another v. H. H. M, 
Jayayanibz Bayi Saiba and another? and Deenamoni v. Elaha- 
dhut Khan. But this does not show that a widow may not give 

-up her interest during whole of her own life-time and not merely 
during the life-time of the other widow to whoin the property may 
be allotted. Such an agreement would bz supported by consideration 
viz., the right to enjoy some of the properties during her own life- 
time. The Privy Council in Bhugwandee Docbey v. Myna Baye 
carefully avoided expressing any opinion on this question. Both the 
Madras cases referred to above are direct authorities for the position 
that she may do so; and on principle it is difficult to say why she 
should not. It is not denied that a widow may part with her life 
interest in favour of a stranger. Why should she not-deal with it 
in an agreement of partition between her and her co-widows? In 
Durga Dutt and others y. Gita and others® this question did not 
arise for decision. The question there was whether a donee from a 

_ widow could enforce a partition against her co-widows and it was 
held that she could. There is no doubt gn observation at page 446 
which might be construed to be in plaintifs favour. But we 
cannot take if as a deliberate opinion upon a question which 
was not before the learned Judges who decided the case. In 
Ramakkal v. Ramaswami Naiken and another® this Court follow- 
ed the view adopted by ethe Calcutta High Court in Kailash 
Chander Chakerbuty and others vy Kashi Chandra Chakerbuty 
and another.” We are of opinion that this contention is not entitled 
to succeed, notwithstanding the able and strenuous argument of Mr. 
Ramachandra Aiyar, Vakil for the appellant. 


We dismiss the second appeal with costs. 


5 
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iN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Presant — Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 7 OS 


5 Umman Khan... , we ee * Appellant.* 
å V. . 7 
Nagalla Dasanna and others er ... Respondents. 


Limitation—Adverse possession—Mortgagor and mort ga gec—Possession 
on agreement between parties. that mortgagee is to hold possession as owner. 


It is open to both parties to a mortgage deed, the mortgagor and the mort- 
gagee, to agree at any time that the mortgagee shall be .in possession of the 
mortgaged property as owner thereof ; and possession so held by the motgagee - 
for over twelve years will extinguish the mortgagor’s title to redeem. 

Second appeal from the decree of the District Court of Cudd- 
appah in A. S. No. 219 of 1910 preferred against the decree of the 
Court of the District Munsif of Prodattur in O. S. No. 787 of 1908. 


T. V. Seshagiri Aiyar, and S. Gopalaswami Aiyangar, for 
appellant. i - 

V. Ramesam for respondents. 

The Court delivered the following 


Judgment :—This is a suit for redemption. The 3rd defend- 
ant’s father obtained a mortgage from the Ist defendant’s husband 
in the year 1876. According to the terms of that. mortgage the 


‘amount of the ‘debt was to be paid at the expiration of 8 years. 


‘Then it goes on to say “ in case if the interest on the said principal 
accruing every yerr or the principal not being paid, you shall imme- 
diately on the expiry of the stipulated period of 8 years take 
possession of the said land etc., and shall happily enjoy the same in 
succession from son to grardson and as long as the sun and moon 
last.” The mortgagee was not entitled to possession immediately 
according to the terms of the document, but he was to take posses- 
sion of the property as owner after the .time fixed for payment 
elapsed. On the 2nd July 1885 the Ist defendant’s husband sent 
a petition Exhibit II to the Tahsildar in order that patta for the 
land might be transferred- to the 3rd defendant’s father. The peti- 
tion stated “I have put Nagalla Vobalakandu in possession for 
Rs. 1,475/- being principal and interest due by me according to the 
document executed and registered on 26th August 1876, ** There- 
fore please remove my name.” If Exhibit Ais a redeemable mortgage. 





*S, A, No, 782 of 1911. ; 2nd September 1912. 
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then apparently Exhibit II taken by itself, it might be argued, 
would not affect the plaintifi’s right to redeem but Exhibit I throws 
further light on what led to the petition Exhibit II. Exhibit I is a 
receipt for a sum of Rs. 250 paid on the date of the document, 20th 
November 1885., It contains this recital—* As owing to my inabi- 
lity to pay to you the money due under the deed of mortgage, I 
have on 2nd July 1885 relinquished the lands and for patta being 
issued to you &c..” It then acknowledges payment of a sum of 
Rs. 250 which is stated to be paid out of grace to the executant of 
the receipt. The language of the recital in our opinion is conclusive 
that at the time when Exhibit II was put in there was relinquish- 
‘ment of all right to the property by Ist defendant’s husband. That 
relinquishment we shall assume for the decision of the case to be 
invalid to extinguish the right of redemption. But it shows that 3rd 
defendant’s father was to hold possession from its date as owner 
With full rights to the property. Admittedly the 3rd defendant has 
been in possession of the property ever since, i.e., for a period much 
longer than 12 years. The question is whether that possession has 
made him the absolute owner of the property by prescription. The 
argument for the appellant is that his possession must be taken to 
have been under the rights possessed by him under Exhibit A. as 
mortgagee and it is strenuously argued by Mr. Seshagiri Aiyar the 
learned Vakil for the appellants that a mortgagee who je entitled to 
take possession under the mortgage cannot be permitted to acguire 
any higher right by virtue of his possessiop. It is no doubt true that 
the 3rd defendant was entitled to take possession under Exhibit A 
and we shall ¿ssume that possession so taken would be held by him 
as mortgagee. But assuming all this what was there to prevent both 
the mortgagor’ and the mortgagee from a agreeing that the mortgagee 
should from 4 certain date hold possession as owner? Such an 
agreement may not be valid to confer immediate title on the mort- 
gagee but as far as we are aware there is no principle of law which 
prevents both parties from agreeing what the character of the 
possession to be held by the mortgagee should be from a certain 
date. It is quite true that a mortgagee cannot by a mere assertion 
of his own or ty any unilateral act of his convert his possession as 
mortgagee into possession as absolute owner. That is a principle in 
favour of the n’ortgagor which prevents the mortgagee from alter- 
ing the legal character of his possession by his own act or assertion, 
That has been laid down in several cases, one of the earliest of which 
is Ali Muhammad v. Lalta Baket? But they have no bearing on 
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the question of the effect of an agreement between both parties that 
the mortgagee should hold possession as owner and notas mort- 
gagee. ' 
The cases cited by Mr. Seshagiri Iyer do not’ establish the 
position taken up by him. Kurri Veera Reddi* vy. Kurri Bopi 
Reddit merely laid down that where there is an ineffectual sale the 
vendee cannot set up that he has acquired any title by estoppel. It 
did not deal with the result of possession in him for more than the 
statutory period. To allow the defendant to set up a title by 
estoppel in such a case would be virtually allowing to-escape the pro- 
vision of the Transfer of Property Act which: requires a registered 
conveyance to effect a sale. In the Privy Council case of Sri Raja 
Bapamma Row v. Sri Veera Pratapa Ramachandra Raju? their 
Lordships held that possession was given to the mortgagee in his 
character as mortgagee. In that view i was of course liable to be 
redeemed. In Dasharatha v. Nyahal Chand? the Court held that 
possession was obtained and held by the defendant as mortgagee. 
The character of the possession must of course determine what 
right would be acquired by virtue of possession. In Byari v. 
Puttanna* the ineffectual conveyance was executed by one of the 
members of an Aliyasantana tarwad with the consent of two others. 
Such consent of course could not be binding on the tarwad. The 
person who executed the conveyanceand those who consented to it 
had no severable interest in the tarwad property. The result there- 
fore was that the former character of the possession which began 
previonsly to the conveyance was not altered by the conveyance or 
by the consent of some members only of the tarwad which could 
not operate as against the tarwad as a whole. We are of opinion that 
both parties were entitled to agree in what charactér the 3rd defend- 
ant could hold possession, and: that the plaintiff who purchased the 
equity of redemption from the Ist defendant cannot now claim to 
redeem on the footing that the 3rd defendant’s possession has , 


` throughout been as mortgagee. 


We dismiss the second appeal with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Alyar. 


Kattamoody Raghupathy .. Appellant. (Plaintiff).* 
"WO; | 
: Respondents. (Legal 
.  Kattamoody Kannamma Representative of the 1st 
and others ete ae ... | Defendant and Defendants 
| 2 to 4) 


Hindu Law—Widow—Alienation with consent of reversioner for con- 
sideration or no consideration—Partial and total alicnation—Future and 
past alienation—Consent and ratification—Relinquishment by reversioner— 
Alienation by widow. 


A reversioner may be estopped by his consent, -given for consideration 
from contesting a Hindu widow’s future alienations, Rangappa Naik.v.Kamti 
Naik! followed 


Held .—Per Sundara Aiyar J, that the reversioner in the case was estopped 
from contesting a gift by a widow to her adopted son, whose adoption was found 
invalid in a prior litigation by the reversioner, by reason of a relinguishment 
deed he executed to the widow prior to the date of the gift in which he gave the 
widow power to dispose of the property by means of gift or sale; and that it 
did not matter that the term of the deed of relinquishment itself did not show 
that any alienations were contemplated. 


Per Sadasiva Aiyar'J. (Sundara Aiyar J. inclining to the same view.) 
There is nodistinction in the applicability of the rule of estoppel to a rever- 
sioner in respect.of alienations by a Hindu widow made with his consent with 
reference to alienations for consideration and alienations for no consideration 
Kuppier alias Venkatasubbier ». Kotta Chinnasami Iyer? followed. 

2. Per Sadasiva Aiyar J :—Nor is there any warrant for any distinction 
between alienation of part-and alienation of the whole estate: Rangappa Naik 
v. Kambi Naik! Wallis J’s.dictum approved. 

3. Consent to future alienations stands on the same- footing as ratification 
of past alienations” : 

4, Thereisno distinction between an alienation by the widow to third 
person with the reversioner’s consent and a relinguishment Ly the reversioner 
to the widow herself thereby conferring on her an absolute estate. 


Second appeal from the decree of the Court of the Temporary 
Subordinate Judge of Guntur dated 2nd September 1910 in A. S. 
No. 189 of 1907 preferred against the decree of the Court of the 
District Munsif at Ongole in O. S. No. 271 of 1906. 


K. Narayana Rao for appellant. 


P. Nagabushanam for respondents. 
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The Court delivered the following. 


Judgment: —Sundara Aiyar J.—The subject matter of this 
suit isa house. One Venkatarayudu left a widow Seethamma. She 
adopted one Madhavarayudu, the Ist defendant in this suit. Ven- 
katarayudu’s reversioner according to Hindu Law “was the plaintiff. 
He instituted a suit to set aside the adoption of Madhavarayudu, 
That suit succeeded. After the termination of the suit two docu- 
ments came into existence. One of them is Ex. D. and the other is 
Ex. E. Ex. D. was executed by the plaintiff in favour of the widow. 
According to that document he received Rs. 400/—from the widow ; 
and then the documents state “ I have relinquished my reversionary 
right and claim in the said property (i.e. the property of Venkata- 
rayudu.) Therefore you shall enjoy the said property with power 
to dispose of the same by means of gift or sale; but neither I nor 
my heirs shall have anything whatever to do therewith.” This 
document was executed on the Ist May 1896. On the 19th of the 
same month the widow Seethamma executed a deed of settlement 
in favour of the 1st defendant Madhavarayudu, whereby she settled 
on him certain cultivated land and the house in question in this suit. 
There was subsequent litigation between the parties. The plaintiff 
had executed mortgages in 1892 of his right-in Venkatarayudu’s pro- 
perty which was then only a reversionary interest. The mortgagee 
obtained decrees and purchased the properties mortgaged which 
however did not include the house in dispute. He also attached the 
house as property belonging to the plaintiff whose right had then 
ripened into an interest in possession, the widow having died previ- 
ously. The question arose, whether the relinquishment deed Ex. D. 
would vest the-property relinquished by the plaintiff in the widow, 
so as to make it impossible for the creditor to attach it as the plain- 
tiff’s property after the widow’s death. This Court in second appeal 
held that as regards the creditor the right to the property was in 
the reversioner, notwithstanding the relinquishment deed. See 
Narasimham v. Madhavarayudu?. In that judgment any question 
between the reversioner and the transferee from the widow, that is 
Madhavarayudu, was reserved. The learned Judges observed. “ No 
question arises in this case as between the reversioner who pzrport- 
ed to make a transfer and the transferee.” The plaintiff in that 
Suit was the transferee and the 1st defendant there was the creditor. 
The 2nd defendant was the plaintiff. Any question between the plain- 
tiff and the 2nd defendant there was expressly left undisposed of. 
That is the question which now arises for decision. 


` 
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- Shortly put, the question is whether the plaintiff is estopped by Ragupathy 
reason of Ex. D from disputing the alienation in favour of the -. œ% 
defendant Madhavarayudi1 made by the widow. ‘The District Kannamma, 
Munsiff held he was not : the District Judge held that he was. Now G ngara 
it is settled law that, if a reversioner for consideration assents to an Aiyar J. 
alienation made by a widow or ratifies it subsequently, he would be 
estopped- from disputing the alienation. “In this case it is quite 
clear that there was no specific assent to this particular alienation. 
The question is, was there an assent in such shape as would furnish 
the 1st defendant with a plea of estoppel. It is to my mind quite 
clear that if a reversionier for consideration gives general consent to 
a widow to alienate and says that she might make any alienation 
that she pleases, it would estop him with respect to any alienation 
made by her. The language here.in Ex. D. does not. specifically 
refer to any alienations contemplated by the widow: The provision 
is “ therefore you shall enjoy the said property with power to dispose 
of the sime by means of gift or sale.” In other words the absolute 
estate with power of alienation was to vest in the widow. They 
themselves cannot be said to refer to any contemplated alienation at 
all, but only describe the estate which was to vest in the widow. 
But in the circumstances of this case I can entertain no doubt that 
the object of the deed of relinquishment and of the settlement was 
to enable. the widow to deal with the property in favour of the 
defendant whose adoption made by her, had not been upheld by the 
-Courts. It is quite true, as stated by Mr, Narayana ‘Rao that in the 
lower Courts it was not contended that Ex. D. & E. were parts 
of the same transaction and that Ex. D. was executed with a view 
to enable the widow to settle her property on the defendant. But it 
is impossible for me to entertain any doubt that it must have been 
so, The circumstances put it beyond any doubt. It is doubtful 
whether it would not be sufficient, for purposes of estoppel, for a 
reversioner to empower the widow to enjoy the property as her 
absolute property with powers of alienation, I am by no means 
clear that it should not be held that in sucha case he practically 
gives consent to any alienation that she may make, although the 
terms of the document may not show that any alienations are 
actually contemplated. I do not, however, rest my judgment on this 
ground and I would prefer to reserve to myself the right to consider 
that question again when it should arise for decision. I rest my 
judgment on the ground that Ex. D. must have been executed with 
a view to enable the widow to make provision for Madhavarayuda 
and that the plaintiff did assent to any alienation which the widow ` 
might make in his favour. In the Full Bench case Raneappa Naik 

#2 ` : 





Raghupathy 
v. 


Kannamma, 


Sundara 
Aiyar J. 


356 . THE MADRAS LAW JOURNAL REPORTS, [VOL. XXIII. 


v. Kamti Naik! the assent by the reversioner was to any alienations 
that the widow might make and not to the particular alienation 
which was contemplated, All the learned Judges who took part in 
that judgment were of opinion that for purposes of estoppel that 
was’ sufficient. I think the principle of that case applies and the 
plaintiff must be held to be estopped. : 


I should refer to an argument of the learned Vakil for the 
appellant, that it should not be assumed in this case that the plain- 
tiff received consideration for executing the relinquishment. The 
document says he did receive’it; a note made by the Sub-Registrar 
shows that it was paid before him. Plaintiff no doubt denied it in 
his plaint, An issue was framed on the question but plaintiff did 
not adduce any evidence to support his allegation. It does not 
appear that the parties had not an opportunity of adducing any 
oval evidence that they might choose. The Munsii says that the 
matters in dispute were put so clearly in the course of previous 
litigations that neither party addaced oral evidence. Iam not able 
to say thit any thing said or done by the District Munsif, induced 
the plaintiff to abstain from adducing any evidence that he could. I 
must therefore proceed on the footing that he did receive considera- 
tion. The Munsif, in fact, says in his judgment that he did receive 
it and no objection has been raised in the memo of second Appeal to 
the assumption that the plaintiff.did receive “the sum of Rs. 400- in 
consideration of executing Exhibit D. 


I am, therefore, of opinion that the second appeal must be dis- 
missed with costs. 


Sadasiva Aiyar J.—-In this second appeal I am inclined to base 
my judgment on the conclusion that I have arrived at purely on the 
questions of law which have been argued before us. The law as to 
the validity of alienations made by a widow of property which she 
inherits from her husband with the consent of the reversioners has 
given rise to much difference of judicial opinion for a long time past. 
In Rangappa Naik v. Kambi Naik? the learned Chief Justice says 
at page 371 that there may be a difficulty in reconciling the state- 
ment of the law by the Privy Council in several earlier cases with 
their statement of the law in Bajrangi Singh v. Manokarnika 
Baksh Singh 2 But as he says we are bound by the last pronounce- 
ment of the Privy Council upon this question. Now after having 
considered that last pronouncement of the Privy Council and having 
considered also the decisions in Ranyappa Naik v. Kamti Naik? 
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and Kuppier alias Venkatasubbier v. Kotta Chinnasami J yer I 
have come to ths following clear conclusions on the questions of law 
which have been argued in this case. I agree with the learned Judges 
who decided the case Kuppier alias Veukatasubbier v. Kota 
Chinnaswm: Aiyar? that the Privy Council never intended to make 
any distinction between alienations made by the widow for consi- 
deration and alienation made by the widow without consideration, I 
agree with these learned Judges (Abdur Rahim and Ayling JJ.) that 
such a distinction is not warranted by the decision of the above Privy 
Council case Bajrangi Singh v. Manokarnika Baksh Singh? 
and I therefore respectfully dissent like them from the case Pilu v. 
Babaju® which draws such a distinction and from some of the 
observations in the judgments in Ranguppa Naik v. Kampti Naik* 
to a similar effect. 
I am also clear that the distinction sought to be made between 
the consent given by the reversioner to the alienation of part of 
_the estate and the consent given by him to the alienation of the 
whole estate, is also not warranted by the Privy Co:ncil decision. 


I agree with Wallis J. at page 376 of I. L. R. 31 M. that the 
effect of decision of the Privy Council in Bajrangi Singh v. Mano- 
karmka Baksh Singh? is to overrule the Full Bench decision in 
Maduramuthu Nadar v. Srinivasa Pillai® and to lay down that 
even partial alienations by a widow are valid when made with the 
consent of the next reversioners. I agree further with the learned Chief 
Justice and Wallis J. in the same case, that consent to future aliena- 
tions must stand on the same footing as consent to or ratification of, 
past alienations. Again the distinction sought to be made between a 
consent given by the next reversioner to alienations made by the 
widow to third persons and a giving by the reversioner to the widow 
herself an absolute estate in the property is a distinction which does 
not appeal to my mind as a sound distinction which can be support- 
ed oma proper legal basis. If the reversioner can consent to an 
alienation by the widow toa third person so as to give an absolute 
estate in the alienated property to that third person, I do not see any 
principle of law which could be invoked for holding that the widow 
herself could not be given the same absolute estate by the rever- 
sioner’s consent. Supposing the widow relinquishes the property to 
the reversioner by a proper instrument and he on the same day by 
the same instrument or by another contemporaneous instrument 
sells back the property to the widow for consideration conveying 
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to her the absolute estate, which he himself got or by her relinquish- 
ment, she could of course so surrender the property to the 
reversioper to invest him with an absolute estate though she 
herself. had only a widow’s-estate. If she could do so and if 
he could at the.same time give her an absolute estate by. an 
instrument of the same date, what is there in common sense 
to prevent the same effect being produced by the reversioner receiv- 
ing consideration and by an instrument properly worded and 
executed in favour of the widow consenting to her acquiring the said 
absolute estate without all the above circumlocution ? I think such - 
distinctions merely give rise to unnecessary litigation and ingenious. 
involved argument and they seem to my mind not based on really 
sound principles of law. 


On the above grounds I would also dismiss the second appeal 
with costs. 


Sundara Aiyar J.—With regard to the distinction between an ` 
alienation supported by consideration and a gift, I prefer not to 
decide that point as the learned Vakil for the Appellant did not 
really contend that there would be any difference between the two 
except with reference to questions arising under Sec, 41 of the Trans- 
fer of property Act. I may state, however, that my present incli- 
nation is to adopt the same view as my learned brother and Abdur 
Rahim and Ayling JJ have taken. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir R. S. Benson Officiating Chief Justice and 
Mr. Justice Sankaran Nair. 


The Sessions Judge of Coimbatore Petitioner.* 
- Vv. 
Immudi Kumara Kangaya and others. Accused. 


Criminal Procedure Code Ss. 208, 210, 213, 347—Magistrate’s duty to issuc 


summons to witnesses named by accused—Late application. 


The procedure that has to te followed by a committing Magistrate with 
regard to evidence produced before him by the accused is quite different from 
that prescribed in regard to evidence not produced before him but what the 
accused desires him to obtain by the issue of process. 


An accused cannot delay asking for processes against witnesses until the 


- last moment ; and a Magistrate is under no duty to issue summons merely be- 


cause the accused asks for them if in his opinion there be no sufficient grounds 
to grant the application. 

Obiter:—The directions in S. 347 Cr. P. C. “to stop further proceedings”? 
only signifies “stopping” proceedings as a trial, 
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Reference Under S. 438 of the Cr. P. C. praying that in the 
circumstances states therein the High Court will be pleased to quash 
the commitment of the accused in Sessions Case No. 60 of 1912 and 
Register Case No. 8 of 1912 on the file of the Sub-Magistrate of 
Kangayam. i 


B. N. Sarma for the Public Prosecùtor for the Crown. 
M. O. P.trthasarathi Aiyangar for accused. 
The Court made the following 


: Order :—In this case the Sessions Judge moves us to quash a 
commitment made to his court on the ground that the committing 
Magistrate refused to summon certain witnesses whom the accused 
desired to be examined by the Magistrate under S. 208 of the 
Criminal Procedure Code prior to his making the commitment. It 
appears that examination and cross-examination of the witnesses 
for the prosecution was closed on the 5th June last and accused were 
examined on the same day and stated that their Vakil would file 
written statements on their behalf. The case was therefore adjourn- 
ed to the 8th June when the written statemants were put in and the 
Vakil of the accused argued that there was no sufficient evidence for 
the prosecution to justify a commitment. Owing to the absence of 
one of the accused (who was on bail) the case was adjourned to the 
11th June and then again to the 20th June and then the present 
application was for the first time made.to summon and examine 
some sixteen witnesses for the defence. The Magistrate refused to 
do so as he held that the application was made too late, and he 
drew up a charge and committed the accused to the Sessions on the 
same day, For the accused it is argued that Ss. 208, 239, 210 of the 
Criminal Procedure Code rendered it compulsory on the Magistrate 
to.issue the summonses and examine the witnesses as requested by 
the accused, and reliance is placed on two unreported decisions of 
this Court and on the decisions Queen Empress v. Ahmadi! and 
Emperor Muhammad Hadi.? We do not think that the contention 
of the accused can be supported. S. 208 (1) of the Criminal Proce- 
dure Code, no doubt, requires the Magistrate to record “all such 
evidence as may be produced in support of the prosecution or on 
behalf of the accused or as may be called for by the Magistrate,” 
and sub-section (3) of the same section enacts that “ If the complain- 
ant, or the officer conducting the prosecution, or the accused, applies 
to the Magistrate to issue process to compel the attendance of any 
witness * * * * * the Magistrate shall issue such process 
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unless, for reasons to be recorded, hé deems it unnecessary to do so.” 
It will be observed that sub-section (1) contemplates the production 
of evidence by the prosecution or by the accused, without the aid of- 
the Magistrate: sub-section 3 conteniplates the intervention of the 
Magistrate to secure the attendance of witnesses and in regard to 
this evidence the Magistrate has a discretion for reasons to be 
recorded by him to refuse to issue process, if he deems it unnecessary 
to do so. When, therefore, S. 210 requires “ the evidence referred 
to in S. 208 sub-sections (1) and (3)” to be recorded before a charge ` 
is drawn up, it does not require the Magistrate to record the evidence 
of witnesses whom, in the.exercise of the discretion given by sub- 
section (3), he has deemed it unnecessary to summon.. This proce- 
dure appears to be convenient and reasonable whereas the procedure 
contended for by the accused, viz., that he may delay asking the 
Magistrate to summon his witnesses until the last minute before the 
charge is drawn up and then require‘him to summon and examine 
his witnesses, would lead to undue delay in the commitment of cases 
and the evils which such delay would entail., The proceedings before 
the Magistrate is only an inquiry preliminary to the trial and while 
the law in order to avoid unnecessary commitments is careful to 
require the Magistrate to examine any witness produced before him 
by the accused, and providés for the Magistrate also summoning and 
examining witnesses for the defence before a charge is drawn up and 
even gives the Magistrate a discretion (S. 212) to examine witnesses 
for the defence after the charge is drawn up and to then -cancel the 
charge and discharge the accused (S. 213) it does not compel a 


' Magistrate to summon and examine witnesses for the defence ‘after 


a.charge has been drawn up or even before the charge had been 
drawn up if the Magistrate for reasons to be recorded; deems it 
unnecessary to do so. a 


This distinction between the duty a the Magistrate in. saa to 
evidence produced before him by the accused and evidence not 
produced before him, but which the accused desires him to obtain by 
the issue of process has not always, we think, been borne in mind: 
by the Courts and the omission seems to have led the learned Chief 
Justice of the Allahabad High Court Emperor v. Muhamad Hadi, 
to state the rule in terms wider than those of the code and wider 
also than those used in Queen Empress v. Ahmadi,? which he refers 
to in support of his statement of the rule. (See also the unreported 
decision of this Court in Cr. M. P. No 298 of 1911). Mr. Sarma 
for the Public Prosecutor has drawn our attention to the case -of 
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. Phanindranath Mitra v. Emperor,) in which it is held that S.-347 
of: the Criminal Procedure Code “lays down that when a 
Magistrate has made up his mind to commit an accused for trial ‘ he 
shall stop further proceedings” and commit the accused for trial, and 
that this section is not to be read as subject to the provisions in 
Ss. 208 to 240 to which we have referred. We are unable to accept 
“this view or to rely on S. 347 in support of the Magistrate’s action. 


“ Having regard to the subject matter of S. 346 and S. 347 and 
to the corresponding Section in the Code of 1872 (See. S. 221 of 
that code and Empress of India v. Ilabi Bu'tsh,? we think that the 
directions in S: 347 to “ stop further proceedings” does not justify a 
Magistrate in disregarding the directions in Ss, 208 to 210, but only 
requires him to stop proceeding with the case as « trial and instead 
to comniit the case to the sessions for trial by thaticourt “ under the 
. provisions héreih before contained” 4.e.. under the provisions of Ss. 
208 to 210 and the other provisions in-chapter-18 of the Code. In 
the present case we agree with the Magistrate that the application 
by the accused to summoni and examine their witnesses was so long 
delayed that the Magistrate was justified in refusing to accede to it 
at that stage. We therefore see no reason to quash the commitment. 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Napier. 


B. Runga Rao... a e Petitioner.* (Accused) : 


Jurisdiction—High Court—Restoration of Criminal Revision dismissed 
for default. 


The High Court is not competent to restore to its file a criminal revision 
petition dismissed for default. 


Obiter :—In the case of a criminal appeal ‘dismissed for default of appear- 
- ance of the pleader, the High Court may restore it under S. 421 Cr. P. C. 
Petition to restore Criminal Revision Petition No. 499 of 1912 
. preferred to the High Court against the order of the Sessions Judge 
of Bellary in Criminal Appeal No. 38 of 1912 and Crl. M. P. No. 
326 for 1912 for stay of proceedings in Calendar Case No. 3 of 
1912 on the file of the Deputy Magistrate of Adoni and to rehear 
the case and the petition. 
- S. Srinivasa Aiyangar and R. Narayanasami Aiyar for petis 
tioner. : 
= The Public Prosecutor i. A. Govinilar aghava Aiyar) for the 
“Crown. 


“1, (1908) L L. R. 36 C. 48. 2. I. L. R. 2A, 1910. 
#Cr, M. P, No. 327 of 1912, ©. J1th September 1912, 
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The Court delivered the following. 

Judgment :---This is a petition to restore to the file Criminal 
Revision Petition.499 of 12 and Cr. M. P. 326 of 1912. Criminal 
Revision Petition 499 of 12 was a petition to this Court to revise 
an order of the Sessions Judge of Bellary in Criminal Appeal No. 38 
of 12 in which he ordered a re-trial of the case before him. The 
petition came before this Court and the order passed on it was “ Dis- 
missed for default.” The present petition is to restore it. It is 
clearly laid down in Referred Trial No. 40 of 05 of this Court that 
the High Court has no power to review its judgment in a referred 
trial. Their- Lordships the Chief Justice and Moore J. considered the 
question as beyond argument. The same view has been taken 
by the Calcutta High Court in In the matter of Gibbons 
and by the Bombay High Court in Queen-Empress v. Bimappa 


- Bin Ramanna.2 The language of S. 369 of the Criminal Procedure 


Code has been considered and the words have been treated as refer- 
ring to the power of review given to the High Court under S, 434 on 
a point specially reserved by the Judge presiding at Sessions. Mr. 
Srinivasa - Aiyangar who argued the point did not suggest that the 
decision of the High .Court in revision stood on a different footing. 
This point has also heen decided in Queen-Eimpress v. C. P. Fox8 
and Queen-Empress v. Durga Charan* where it was held that the 
High Court has no power to review an order made in the exercise of 
its revisional jurisdiction. He argued, however, that where a peti- 
tion was dismissed for default there has been no hearing and there- 
fore the High Court can review the order dismissing it. He relies on 
a case reported in 7 M. H. C. Appendix XXIX. That is a ruling to 
the effect that, where a Criminal Appeal has been rejected without 
the appellant’s pleader being heard under the section corresponding 
to the present S. 421 of the Criminal Procedure Code, if it appears 
that the pleader had not a reasonable opportunity of being heard, the 
Court could restore the case to its file. We have no doubt that 
this is correct, for the language of S 421 requires a reasonable 
opportunity to be given and if such reasonable opportunity 


“is not given the Court has no jurisdiction to dismiss the 


appeal. ` He also relies on some unreported cases of the High Court 
of Calcutta. In our opinion in cases of Criminal Revision no dis- 


‘tinction can be made between an order passed without hearing the 


petitioner and one in which he is heard. It must be borne in mind 
that the revisional power of the High Court is exercised at its own 
discretion. No petitioner hasa right tobe heard and the High 


“41. (1886) 1. L. R. 14 C. 42, 2, (1894) I. L. R. 19 B, 732. 
3, (1885) I. L. R, 10 B. 176. 4, (1885) 1, L. R. 7 A, 672. 
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Court is not compelled to interfere with a judgment brought to its 


notice unless it so thinks fit, It was also argued that this power to - 


‘re-hear a petition once dismissed is inherent in the High Court. We 
` asked: Mr. Srinivasa Aiyangar to produce any authority to shew that 
such a power to review or alter its judgment has ever been exercised 
by the High «Court in England and he has been unable to do so. 
The proposition is accepted both in Halsbury’s Laws of England and 
in Archbold’s Criminal Practice that where a judgment is once com- 
plete the High Court has no power to alter it. A power to restore 
cases to its file might of course be conferred on Criminal Courts in 
India by statute, just as it has been conferred in civil matters, but 
in the absence of any such statutory provision and in the face of the 
decisions referred to we are unable to hold that this Court can review 
or, alter a judgment or order completed and passed. 


The petition is dismissed. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—-Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


Sankararama Aiyar... ... Petitioner *- (Defendant). 
© a , 
R. Padmanabha Aiyar... ... Respondent (Plaintiff). 


C. P. C. S. 24, Cl. 4, S. 96—" Small Cause Court’?’—Court invested with 
Small Cause Jurisdiction—Appeal from decree on Original Side in a Small 
Cause Suit—" Trying any Suit?—" From a Small Cause Court?’—-Transfer 
` of Small Cause Suit to Original Court—Direction to try as Original Suit. 


The words ‘Court of Small Causes ” in S., 24, Cl. 4, C. P. C. includes. 


Courts invested with Small Cause Jurisdiction. 


No appeal lies from a decree of District Munsif on the original side in a 
suit transferred to him for trial from a Subordinate Judge’s Court on its Small 
Cause Side, Ramachandra v. Ganesh! and obiter in Dulal Chandra Deb v. 
Ram Narain Deb? dissented from, and the same will be the case even though 
the suit was not immediately transferred to the trying court from the Small 
Cause Side of the Subordinate Court but after an intermediate transfer to 
another Munsif’s Court on its original side. 

Per Sundara Aiyar, J.—The transfer by the District Judge of a Small 
Cause Suit to an original Court is itself valid, but not the direction to try it as 
an Original Suit; and the invalidity of the direction does not affect the validity 
of the transfer itself. 


Petition under S. 115 of Act V of 08 praying the High Court to 
revise the decree of the Court of the Subordinate Judge of Tuticorin 
in A. S. 156 of 08 preferred against the decree of the Court of the 
Additional District Munsif of Tinnevelly in O. S. No. 132 of 07. 





*C. R. P. No. 686 of 1910. 9th September 1912. 
1. (1898) I. L. R. 23 B. 382. 2, (1904) I. L. R. 31 C, 1057. 
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Krishna Aiyar for petitioner. 

S. Srinivasa Aiyar for respondent. 4 

Krishna Aiyar.—No appeal lay to the lower appellate Court, 
simply because a Small cause suit was tried by another Court on 
transfer as an original suit. See. S. 24 C. P. C. Ck 4 and Ss. 32 and 
33 of Provincial Small Cause Courts Act—Section 33° has not been 
referred to “in any of the decisions. 


S. Srinivasa Aiyar.—S. 96 Civil Procedure Code gives the 
right of appeal in all cases tried on the original side of a court ; , and 
it is on the other side to show that, that right has been taken away, 
The appellant relies on S. 24 Cl. 4. Therefore the question is as to 


„what is meant by the “Small Cause Court” in S: 24. For that. 


purpose we have to turn to the seyeral provisions of the Civil Proce- 
dure Code itself in the first instance ; ; see Ss. 3, 7 and Or. 50, 


'` According to Ss. 3, 7 of that Act and Or. 50 Civil Procedure Code 


a distinction is made in the language of the Code between a “ Small 
Cause Court and a “ Court invested with the jurisdiction of a Small 
Cause Court.” Next reference may be made to the several sections 
of the Provincial Small Cause Courts Act; see Ss. 5, 27, 28, 29, 32 ` 
Cl..2, 33 and 35. The Small Cause Court has as such distinct 
characteristics laid down in the Act. See also for the distinction 
between the two classes. of courts the decisions in Balkrishna v. l 


Lakshman,! Bhagvan Dayalji v: ‘Balu, Krishna v. Bhan’ Shan- 
harbai v. Somabhai, Ramchandra v. Ganesh, Sambai Dhangi 


v. Ram Vither Sarang, ‘Kaneshai v. Dost Mahomed Khan,” Man- 
galsen v. Rupchand,® Dulal Chandra Deb v. Ram Narain Deb.® 

Again in this case’ the transfer itself was not made to the trying 
court from a Small Cause Court. First, the transfer was made from 
the Small Cause Side of the Subordinate Court to the Srivaikuntum 
Munsif’s Court to be tried as an original suit; and from there the 
suit was transferred to the Additional Munsif’s, file at Tinnevelly. 

S. 24 Cl. 4 will not apply under the circumstances. 

The reason why there should be a difference between a Small 
Cause Court as suchand a Court invested with Small Cause Jurisdic- 
tion is best explained in Dulal Chandra Deb v. Ram Narain Deb.’ 


As for S. 33 of the Provincial Small Cause Court, it does not 


“lay down anything as regards the point in controversy ; ; secondly 


the-reason for that enactment was merèly affirm to the view laid 
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9, (1904) I. L. R. 31 C. 1057. 


i 


PART XIIL] THE MADRAS LAW JOURNAL REPORTS. 375 


down in cases like Bhagwan Dayatji v. Balu? that for the purposes 
of execution a court exercising both the original and Small Cause 
jurisdictions should be considered as two separate courts. This is 
made clear by a reference to the report of the Select Committee. 


Krishna Aigar in reply referred to Akhsay v. Hiram Ram? 
The Court delivered the following 


Judgmeut:—The question for decision in this Civil Revision 
Petition is whether an appeal lay to the District Court of Tinnevelly 
from the judgment of the Additional District Munsif of Tinne- 
velly in O. S. 182 of 07. The Subordinate Judge to whom the 
appeal was transferred for disposal states that the suit was originally 
in the Subordinate Judge’s Court of Tuticorin as Small Cause No. 
1484 of 06; from that Court it was transferred to the District 
Munsif’s Court of Srivaikuntam. The order of transfer contained a 
direction that the suit should be tried as an original suit along with 
another suit. It was again transferred from the latter Court to the 
additional District Munsif’s Court of Tinoevelly. The additional 
District Munsif dismissed the suit and the plaintiff preferred an 
appeal to the District Court. A preliminary objection was taken 
before the subordinate Judge that the appeal did not lie as the deci- 
sion of the Additional District Munsif must be taken to have 
been that of a Small Cause Court. The Subordinate Judge over- 
ruled this objection. Now section 24 clause (4) of the Civil Proce. 
dure Code lays down “ the court trying any suit transferred or with- 
drawn under this section from a court of Smail Causes shall, for the 
purposes of such suit be deemed to be a Court of Small Causes.” 
The first clause of the section authorises the District Court to trans- 
fer the suit to any court subordinate to it and competent to try or 
dispose of the same. That the District Munsif’s Court of Sri- 
vaikuntam and the additional Munsif’s Court of Tinnevelly were 
both courts competent to dispose of the suit cannot be doubted, 
The argument of the appellant is that by virtue of clause (4) of the 
section the decision of the Tinnevelly Additional Munsif was the 
‘decision of.a court of Small Causes and consequently under S. 27 
of the Small Cause Courts Act no appeal lay from his decision. It 
is first argued for the respondent that the transfer to the Tinnevelly 
Additional District Munsif’s Court was from the Srivaikuntam Court 
and that that court was not a Court of Small Causes within the 
meaning of S. 24 of the Civil Procedure Code and that the Tinne- 
velly Additional Munsif’s Court could not therefore be said to have 
tried a suit transferred from a court of Small Causes. It is no doubt 
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the fact that the Srivaikuntam Munsif had not been invested with 
jurisdiction to try Small Cause suits of the value of this suit. But” 
there are two answers fo the respondent’s argument. One is that 
under Clause 4 of S. 24 of the Civil Procedure Code the Srivaikun- 
tam Court wasa Small Cause Court with respect to this suit when 
it was transferred to it from the Subordinate Judge’s Court: of 
Tuticorin. The argument that it would become a Small Cause Court 
only at and for the purpose of the trial cannot be upheld. If this 
contention be sound in what capacity could the Srivaikuntam Court 
pass orders in the suit before the trial? It cannot „be said that it 
could do so except as the court trying the suit. The other answer is 
that the clause does not say that the transfer should be immediately 
from a court of Small Causes and the’ suit while pending in the 
Additional Munsif’s Court of Tinnevelly may be said to have been 
one transferred from the Subordinate Judge’s Court of Tuticorin. 
The construction contended for the respondent would hardly be in 
accordance with the object of Clause (4) which is to provide for the 
trial as) a Small Cause Court of suits which are transferred from 


. Courts of Small Causes. All this is of course on the assumption 


that the Subordinate Court’ of Tinnevelly which was invested with 
the ‘powers of a Small Cause Court was a Court of Small Causes 
within the meaning of S. 24 of the Civil Procedure Code. The 
most important contention of the respondent is that the Subordi- 
nate Judge’s Court of Tinnevelly cannot be regarded as a Court of 
Small Causes. It is of course not disputed that the Court was not 
a Small Cause Court constituted under the provisions of Act IX of 
1887 by the authority competent to constitute Small Cause Courts 
under that Act. It was invested with Small Cause Jurisdiction 
by the Government of Madras under S. 28 of the Madras Civil 
Courts Act. The respondent argues that Clause (4) directs to 
be deemed as Courts of Small Causes only courts trying suits. 
transferred from what are strictly Small Cause Courts and not 
from courts invested with Small Cause jurisdiction, The point 
for decision is; can the Subordinate Judge’s Court of Tuticorin 
be regarded as a Small Cause Court within the meaning of 
S. 24 of the Civil Procedure Code? Mr. S. Srinivasa Aiyar who 
has argued the case ably and very fully for the respondent has ` 
drawn our attention to S. 7 of the Civil Procedure Code and to 
Order L, where the Code speaks specifically of courts invested 


| with Small Cause Jurisdiction along with Small Cause Courts and 


he argues that therefore S. 24 when it speaks of Small Cause Courts 
cannot be taken to include courts invested with small cause jurisdic- 
tion but not:constituted as Small Cause Courts. Now there can be 
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no doubt that one object of providing in S. 24 cl (4) that court 
trying a suit transferred from a Small Cause Court shall be deemed 
a Small Cause Court is to make the decision of the court final in 
the same manner as the decision of the court from which the suit 
was transferred ,would be. The finality of the decision of a Small 
Cause Court is enacted by S. 27 of the Provincial Small Cause 
Courts Act. S. 24+ C. P. C. must clearly be read with the provisions 
of the Provincial Small Cause Courts Act. Now turning to the 
latter Act S. 82 extends to courts invested with Small Cause Juris- 
diction various provisions applicable to Small Causes viz., the class 
of suits over which jurisdiction is to be exercised, the exclusion of 
the jurisdiction of other Courts in those suits, the practice and pro- 
cedure applicabe to Small Cause Courts and the finality of the 
decrees and orders passed by those Courts etc., S. 35 of the Provin- 
cial Small Cause Courts Act like S. 7 of the Civil Procedure Code 
refers to cases where a Court of Small Causes or a Court invested 
with the jurisdiction of a Court of Small Causes, has from any 
cause, ceased to have jurisdiction with respect to a case, and it 
makes provision as to which court is to have jurisdiction in such 
cases. If the matter had stood here there would be very much force 
in the respondent’s objection that the mere investiture of a Court 
with Small Cause powers would not make it a Small Cause Court. 
But S. 33 provides that “ a court invested with the jurisdiction of a 
Court of Small Causes with respect to the exercise of that jurisdiction 
and the same Court with respect to the exercise of its jurisdiction in 
suits of a Civil nature which are not cognizable by a Court of 
Small Causes, shall for the purposes of this Act and the Code of 
Civil Procedure, be deemed to be different courts.” It is difficult to 
give a proper meaning to this section except by interpreting it as 
laying down that a court invested with Small Cause jurisdiction 
becomes for the purpose of its cognizance of suits which it is com- 
petent to try as Small Cause suits,a Small Cause Court. This is 
clear from the expression “for the purposes of this Act and ths 
Code of Civil Procedure.” What can be the meaning for saying 
that a Court invested with Small Cause jurisdiction is different from 
itself trying regular suits for the purposes of the Small Cause Courts 
Act except that it is to be regarded as a Small Cause Court. The Civil 
Procedure Code makes certain sections of the Code not applicable to 
Small Cause Courts. The reference to the Civil Procedure Code is 
evidently to make the excepted sections of the Civil Procedure Code 
applicable to courts invested with Small Cause jurisdiction. The 
respondent’s Vakil was invited to mention any object that this 
section could have in view if it was not to make courts invested 
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with Small Cause jurisdiction, Small Cause Courts. He was not able 
to make any suggesticn that we could accept. It is true that S. 32 
would, strictly speaking, be, unnecessary on this interpretation of 
S. 33 and that the reference to courts invested with Small Cause 
jurisdiction in S. 35 might also be said to be.umnecesary. But 
apparently the Legislature considered it better to mention Specifically 
courts invested with Small Cause jurisdiction in S. 35 and to pro- 
vide expressly in S. 32 for the rules of procedure and finality of 
decisions and the other provisions of that section applying to courts 
invested with Small Cause jurisdiction. At any rate it seems to be 
impossible to give due effect to S. 33'unless it is regarded as making 
courts invested with Small Cause jurisdiction Small Cause Courts. On 


“this construction of S. 33 there can be no doubt that the Subordi- 


date Judge’s Court of Tuticorin in exercising Small Cause Jurisdic- 
tion must be regarded as a Small Cause Court’ So far as the 
reason for the rule laid down in S. 24 is concerned, there is no 
ground for distinction between a transfer from a Court of Small 
Causes and a Court invested with Small Cause Jurisdiction. The 
decisions of both classes of Courts are final. The object of clause 
4 of S. 24 is to give finality also to the decision of the Court to which 
the suit is transferred. S. 24 admittedly has the eftect of giving the 
finality of a Small Cause Court’s Judgment to decisions of Courts not 
constituted Small Cause Courts. If this could be done with respect 
to suits transferred from Small Cause Courts it is diffticult to see why 
it should not be done also with respect to those transferred from 
courts invested with small cause powers. It may be as pointed 
out in Dulab Chandra Deb v Ram Narain Deb? a grave thing to 
take away the right of appeal where the Legislature has not con- 
sidered the desirability of investing any particular court with small 
cause jurisdiction but the gravity appliès equally to cases where the 
transfer is from Small Cause Courts. Rightly or wrongly the Legis- ` 
lature has thought it proper to give finality to the decisions not only 
of small cause jurisidiction but to the decisions of a third class of 
courts viz., of courts to which a suit of small cause nature is transfer- 
red in certain cases. The exact scope of such cases is immaterial in 
considering the gravity of what is done by the-Legislature. The 
case Dulab Chandra Deb v Ram Narain Deb! no doubt contains a 
strong dictum in respondent’s favor. The exact point in the case 
was whether when a Munsif having Small Cause jurisdiction was 
succeeded by one having no jurisdiction an appeal would lie from 
the decision of the latter who tried the suit on the regular side. 





1. (1904) I. L. R. 31 C. 1057. o 
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There can be no doubt that S. 24 would have application to such 
a case and an appeal would lie. Ram Chandra v. Ganesh? undoubt- 
edly is in respondent’s favour. But although Ss.32 and 35 are comment- 
ed on in that judgment no reference is made to S.33. It:may be observed 
that Dulab Chandra Deb y.Ram Narain Deb?also makes no reference 
to that section. Mangel Sen v. Rupchand*® which followed an earlier 
Allahabad decision is on the other hand in appellant’s favor. These 
are really the only decisions in point. In Bhagvan Da-yaljiv. Balut 
Mr. Justice West observed that a court exercising Small Cause juris- 
diction by special investiture of powers and the same court exercis- 
sing its ordinary original jurisdiction may be regarded as two differ- 
ent Courts. Akshay Kumar Shake v. Hira Ram Dosad5 cited for 
the appellant is not really in point as the learned judges there decided 
the case on a consideration of S. 32 of the Act. The view adopted 
by the Allahabad High Court appears to be the right one. Another 
question arises for decision in consequence of the District Court 
transferring the suit from the Subordinate Judge’s Court of Tuticorin 
to the Srivaikuntam Court directing the latter court to try it as an 
original suit. 


Having regard to S. 24 of the Civil Procedure Code it had 
apparently no power to do so. It was suggested during the argu- 
ments that the order of transfer should therefore he regarded as 
wholly void. But this does not appear to be the correct view to 
be taken. The District Judge in making the direction must be taken 
to have acted in excess of jurisdiction. He had power to trans- 
fer the suit, but he had no jurisdiction in doing so to order that the 
suit should be tried on the regular side contrary to the provision in 
S. 24 of the Civil Procedure Code that the court trying a suit trans- 
ferred from the Small Cause Court shall be deemed to be a Small 
Cause Court. The direction to try it asa regular suit must be regarded 
as invalid but it does not effect the order of transfer itself. See 
Bayley on Jurisdiction Vol. I. S. 29. The decision of the Munsif was 
therefore that of a Small Cause Court under S. 24 of the Civil Proce- 
dure code and no appeal lay to the Subordinate Judge’s court. The 
decree of the Subordinate Judge therefore must be reversed and that 
of the District Munsif restored with costs here and in the appellate 


Court. x 


Sadasiva Aiyar, J—Mr. Srinivasa Aiyar who argued the 


respondent’s case with great learning, acuteness and fairnesshas . 
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brought forward all the available arguments and the two proposi- 
tions enunciated by him are (a) that a Court trying a stit transfer- 
red not froma Court of Small Causes in the technical sense but 
from a Subordinate Judge’s Court merely invested with Small Cause 
powers is not itself a Small Cause Court whose decision is not 
subject to appeal, (b) that even if the District Munsifs Court of 
Srivaikuntam to which the suit was transferred be a Small Cause 
Court, the Tinnevelly District Munsif’s Court to which there was a 
further transfer and which actually tried the suit was not a Court 
of Small Causes. Iam clear after hearing the whole matter elabo- 
rately discussed that the Legislature intended to take care that a 
suit originally and properly instituted as a Small Cause suit should 
not lose that nature even if it be tried by another court afterwards 
by reason of transfer of proceedings. When S. 33 of the Provincial 
Small Cause Courts Act says that a Court invested with Small 
Cause Jurisdiction shall be a different Court from itself when it is 
exercising its ordinary Civil Jurisdiction it could only mean that such 
Court shall be deemed to be a Small Cause Court different from an 
ordinary Civil Court. The observations in Dulab Chandra Deb v. 
Rama Narain Deb? and the case in Ram Chandra v. Ganesh? igno- 
red this section 33 and the effect of these decisions is rather to criti- 
cise the the policy of the Legislature found in S. 24 clause (4) C.P.C. 
than to follow its plain provisions as is done in Mangel Sen v. Rup- 
chand.8 As regards the argument that the trying Court did 
not get its jurisdiction by an immediate transfer from the court 
in wibch the suit was originally instituted as a Small Cause suit, 

S. 24 clause (4) does not say that the Court trying any suit trans- 
ferred or withdrawn from a Court of Small Causes and which shall be 
deemed therefore to be a Small Cause Court should also be a Court 
to which the transfer had been immediately from the Small Cause 
Court in which the suit was originally instituted. This contention 
therefore also fails. The appeal was therefore heard by the Subordi- 
nate Judge without jurisdiction and his decree must be reversed 
and that of the District Munsif restored with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
Present :—Mr. Justice Sadasiva Aiyar. . 


Kollipara Veakamma ia ... Petitioner.* 
Pleader—Compromise—Special Vakalat—Giving power to compromise. ` 


A Vakil in India is both the solicitor who acts and the counsel who 
pleads. i 


Where the Vakalat given to the Vakilin a case empowered him to compro- 
mise the suit, no second or special Vakalat is necessary to empower him to com- 
promise it. a 


Petition under S. 115 of Act V of 1908 praying the High Court 
to revise the decree of the Court of the District Munsif of Ellore in 
O. S. No. 271 of 1910. 


T. Prakasam for Petitioner. 
The Court delivered the following:— 


Judgment:—The petitioner who was the plaintiff before the 
District Munsif’s Court could have appealed to the District Court 
against the Munsif’s decree if she considered that that decision was 
legally wrong. If she had done so and if she failed even in appeal 
she could have come up in second appeal to this court “as a suit 
relating to a claim for maintenance.” 


Instead of doing so she has put in this revision petition under 
S. 115 C. P. C., 225 days after the District Munsif’s decision. This 
is not acase in which “no appeal lies” to the High Court and 
hence S. 115 cannot’apply. There is no question of jurisdiction, 
perversely illegal decision, or material irregularity of procedure 
involved but only a question whether the District Munsif committed 
an error of law in allowing the plaintiff’s Vakil’s consent to bind the 
plaintiff in the decision of the suit. It is admitted that the Vakil’s 


_ Vakalat empowered him to compromise the suit but the contention 


= 


is that without a special and separate Vakalat (other than the en- 
gagement Vakalat which empowered the Vakil to compromise) the 
Vakil’s consent to the rate of maintenance proposed by the other 
side is not binding on the plaintiff. 


Isee no reason to hold that a Vakil who has got a Vakalat 
empowering him to compromise an action should get a second 
Vakalat which contains the same power simply because the first 
Vakalat empowers him to do other things also besides empowering 
him to compromise. A Vakil in the Indian Courts is both the soli- 
citor who acts and a counsel who pleads for his client. In Mathews 


# C.R. P. No. 159 of 1912. - 16th September 1912. 
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y. Munster}, it was held that, where thé defendant’s counsel in the 
absence of the defendant and without his express authority assented 
to a verdict for the plaintiff for £ 350 with costs and withdrew all 
imputations against the plaintiff, the settlement was a matter which 
was within the apparent general authority of counsel and was bind- 
ing on the defendant. In Butler v. Knight? it was held that, even 
when the’client had expressly prohibited her solicitor to accept any 
compromise and even though she had obtained judgment and decree, 
she was bound by the act of her solicitor in accepting a compromise 
so far as the other party was concerned, if that other party had no, 
notice of any limitation having been imposed on her solicitor’s autho- 
rity and that her only remedy lay in an action for negligence against 
her solicitor. In the present case the Vakil had express authority to 
compromise the suit. I think that serious inconvenience would result 
to the administration of justice by courts if, even after á Vakil has 
been given power to compromise the suit by the plaintiff who enga- 
ges him and after the opposite party on the faith of that Vakalat 
has ‘offered terms of compromise which were accepted and acted 
upon, and after the court had, on the faith of the assurance of the 
legal practitioners passed its “decision by their consent, the plaintiff 
should be allowed to take the objection that she did not give a special 
second Vakalat mentioning only the power to compromise. There 
is no allegation even in the Revision Petition that she had prohibited 
the Vakil to compromise the suit notwithstanding that the Vakalat to 
act gave him such power and that defendant knew that her Vakil 
had no such power (that the Vakalat gave him.such power is spoken 
to by her Vakil who was examined in the Revision Petition case ; see 
Mr. Gomaji Row’s order on the Review Petition.) 


_ The Privy Council held in Rajnunder Narain.Rae.y. Bijat 
Govind Singh? that when a Vakil admitted that the rental of a 
Zemindary in dispute was a certain sum the admission was binding 
on hisclient. Jagapathi Mudaliar v. Ekambara Mudaliar* was a . 
case in which the Vakalat did not ‘give power to the Vakil to com- 
promise the suit. (That there is no distinction between Vakil and 
counsel in these matters is clear from Venkatanarasimha Naidu v. 
Bashyagarulu Naidu*), KANG 

This petition in revision putin by the plaintiff is therefore 
rejected, ‘ 
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- IN THE JUDICIAL COMMITTEE OF THE PRIVY 
i COUNCIL. sc. Ib uN: 


[Ga appeal from the High Court of Bombay] © ”? 
Present :—Lord Shaw, Sir John Edge, | Mr. Ameer Ali. 


Shrimaht Raja Bahadur Raghoji Rao ` ©.. Appellant* 
v. 
Shrimant Raja Lakshman Rao Sahib ... Respondent, 


Grant—Construction—Evtdence contemporanca exposito—Inam—Saran- 
gam Impartibility—Jaghir—Incident of grant i Raghoji Rao 
Contemporanea expositio as a guide to the interpretation of documents is v. 
often accompanied with danger and great care must be taken in its application. Lakshman 
When the admitted ambiguity in a grant covers the geographical and pecuniary Rao Sahib. 
extent it is legitimate to a court to observe the footing upon which the grantors, 
namely, the Government and its successors and officials from the date of the 
grant and for a long time proved. 


A grant in Jaghir of the ordinary character is no grant of the soil but a 
personal grant only of the revenue. It is personal and not hereditary and ‘is 
resumable at pleasure and “ necessarily, impartible ’? and a custom of succes- 
sion by a primogeniture would be radically inconsistent with the personal and 
non-transmissive character of a grant in Jaghir and consequently not subject 
for proof. 

The words sarangam and inam ‘are not mutually exclusive, The term 
"inam is one of more generic significance applicable to a Government grant as 
a whole. 


The question in the case was about the significance of the words “lands 
attached to Deur ’’ a term used in a grant andas to whether they included the 
lands. belonging to the grantee in the Satara District by yielding am annual 
income of Rs. 3.000 or whether it covered all the properties in the Bombay 
Presidency yielding a revenue of Rs. 12,000 per year. 

This was on appeal from a judgment and decree of the Bombay 
High Court which affirmed the decree of the First class ornai 


Judge of Poona. 


Kenworthy Brown, Lowndes and Dick for appellant. 
L. DeGreuyther, K. C., Ross and Gidgil for the respondent. 


Their Lordships’ judgment was delivered by 
‘Lord Shaw :—This appeal is made against a decree of the High 
Court of Juticature at Bombay, dated the 14th November 1907, 
which affirmed a decree of the Subordinate Court of Poona, dated 
the 7th December 1904. The plaintiff (respondent) and - the defen- 
dant (appellant) are brothers. The main object of the suit is 
‘contained in the first prayer of the plaint, and to have it declared 
that the whole of immoveable‘and moveable estate mentioned in the ` 
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schedule annexed to the plaint belongs to these two brothers as 
equal owners thereof. The elder brother, the Defendant Appellant, 
is Rajah of Deur. And the claim is resisted by him upon the ground 
that the various properties referred to had been succeeded to by 
him, under the law of primogeniture, as an appanage to the title of 
Rajah conferred upon him by a sanad issued under the hand of the 
Governor-General, Earl Canning, in the year 1862. 


- The properties are situated in the Districts Poona, Ahmednagar, 
Satara and Sholapur, all in the Presidency of Bombay. They in- 
clude five mouzahs or villages, together with various vatans, hags, 
and cash allowances, sét forth inthe schedule. It was matter of 
agreement in the High Court that the main question in the case 
should be treated as one applicable to the villages or mouzahs and 
that when the question of partibility or impartibility should be 
settled in regard to them, the remaining items in the schedule should 
follow that decision. 


Of the mouzahs mentioned, that of Deur is situated in Satara. 
In the course of the proceedings it has been admitted that the pro- 
perty in the Satara District isan appanage of the title of the Rajah 
of Deur, is impartible, and is succeeded to along with the title and 
position of Rajah accordingly, that is to say, by the rule of primo- 
geniture. Itis submitted by the appellant that the same result 
should have followed with regard to the rest of the properties 
in dispute. The question in the case is whether that submission is 
correct. 


The whole of the properties are, as stated, within the Bombay 
Presidency. This fact throws light upon the construction of many of 
the official minutes, despatches, entries and others, referred to in the 
case, and appears to be one of cogency. It can hardly be denied that 
the language used in all these official documents for a period of about 
fifty years is at least ex-facie language applicable to the possessions 
of the Rajah in the Bombay presidency as a whole. 


Points of great historical interest are naturally suggested by a 
review of the pedigree put in by the parties. The records of the 
Bhonsle family—the Rajahs of Nagpur—are bound up during a long 
period of time with many stirring adventures and achievements in 
the course of the Muahratta ascendency and its decline. The 
position of the family was one of great note from the middle of 
the 17th, and during the whole course of the 18th, and first half of 
of the 19th, centuries. The possessions of these Rajahs were exten- 
sive, stretching throughout many portions of the Central Provinces, 
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the North-West Provinces and Berar, as well as of the Bombay 
Presidency. ; 


The last of the Rajahs of Nagpur, Raghoji III, held the title, 
estates and rights, from the year 1817 till his death in 1853. The for- 


feiture of 1818 followed by the treaty and free gift of 1826 need not ' 


be referred fo, the facts of ownership and possession being substanti- 
ally as stated. He died without issue. He himself was an adoptive 
son of one Pursoji Bhonsle, and with his death in these ciscumstances 
the Bhonsle dynasty of Nagpur came to an end. It is an admission 
of parties that in that year title of Rajah of Nagpur lapsed’and that 
the estates and rights of the deceased Raghoji III fell to the British 
Government, 


The widows of Raghoji, however, adopted Janojiin the year 
1855. He survived till 1881, leaving behind him the two sons who 
are contestants in the present case. 


During the mutiny of 1857 a female member of the family, the 
Rani Baka Bai, appears to have powerfully and loyally assisted the 
British cause and to have rendered services worthy of official recogni- 
tion. She was the- widow of former Rajah of’ Nagpur namely, 
Raghoji II, and she was anxious for the continuance in the family of 
the title of Rajah and the attachment to it of such property as 
would mark and maintain its dignity. The Government of the day 
declined to restore the Nagpur title, but, was willing to create—by 
sanad issuing from the Governor-General—a. fresh Rajaship. The 
title pitched upon was derived from Deur, a small village in the 
Satara District of the Bombay Provinces. It is manifest from the 
official documents issued that it was one of theobjects of the Govern- 
ment to make such a provision—in land and revenues accompanying 
the title—as, though small and unimportant if viewed relatively to 
| the ancient Nagpur possessions, would still be sufficient to gratify, so 
` far, the desire of Baka Bai, and to support in becoming dignity the 
newly created title. Vai 


It is accordingly important to note what were the exact ‘terms 
of the Sanad under the hand of Earl Canning, Governor-General. 
It is dated the 10th, October 1861. The Subordinate Judge of Poona 
has closely examined it and the translations. As stated by the 
learned Judge, it is written. in Urdu and its text is as follows, it being 
supersigned by Lord Canning and bearing the seal of the Government 
of India :— 

Sanad granted by His Excellency the Viceroy and the Governor-General of 


India in Council to Raja Janoji Bhonsle Bahadur conferring upon him the title 
of Raja Bahadur of Deur. 
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“Whereas it has been proved and verified that Maharani: Baha Bai Saheb 
was loyal towards the noble British Government and the good behaviour and 
loyalty of that family during the Mutiny has been proved and verified ; in 
recognition thereof the title of Raja Bahadur of Deur together with the lands 
attached to Deur has been conferred upon and given on this auspicious occasion 


, to that Meherban himself and his heirs in succession whether begotten of 


adopted in perpetuity and the sanad thereof has been executed. It must be 
deemed incumbent that inreturn of this gift and kindness.you will always remain 
loyal to the noble British Government ene you will look upon this sanad a 
perfect one. 8 


The point of the case is: What meaning is to be given to the 
words “ lands attached to.Deur’? Are these lands limited to the 
village of Deur itself ? Or do they extend to thé possession in the 
Satara District ? Or do they cover the possessions as a whole which 
lay within the Presidency of Bombay ? 


Neither party to the case maintains that the 'grant should be 
confined to the lands in the Village of Deur alone; and it is con- 
ceded by the respondent that other lands in the Satara District 
must be held to be included. This concession is perfectly reasonable 
for otherwise the lands attached to Deur if confined to the village of 
Deur itself would reduce the maintenance of the dignity of the Rajah. 
almost to a shadow. ` 


But the mere inclusion of all the Satara lands also reaches a 
very inconsiderable total. These lands are worth over Rs. 3,000 per 
annum. The villages, lands and others in the whole of the Bombay 
Presidency, mentioned in the plaint, yield a total revenue of over 
Rs. 12,000 and it would appear from this that if all these. lands ` 
were dealt with as lands which were attached to Deur by the sanad 
they would form taken together a fund for the maintenance of the 
dignity of the Rajah which could not be said to be overample. But 
if the lands attached to Deur are confined to those in the Satara 
District alone, then the result of such a construction of the sanad 
is to seb up this Rajah with aa appanage of about Rs. 3,000 per 
annum for the support of dignity and title: Their Lordships are 
surprised to learn that during all the years since the senad, in many 
of which the Court of Wards have had possession and iri all of which 
the Government have had cognizance of the facts, no one apparently 
until the institution of this suit ever thought of maintaining’ that 
the possessions attached to the position of Rajah were of the slender 
proportions described. Upon the contrary, they have throughout 
been dealt with as those within the Bombay Presidency at large. 


As,mentioned, the properties of the former Rajah were 
situated not only in the Bombay Presidency, in which their extent 
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was very limited, but in the Central Provinces -and Berar. 
A large donation or stipend of Rs. 1,20,000 per annum was enjoyed 
by the late Rajah Janoji at the time of his death. After that event, 
in 1881, the Government of the day had to consider the question of 
the allowances to- be made to his successors, namely, his’ two sons. 
A pension amounting to Rs. 90,000 was fixed, and in the despatch of 


the 10th February 1882, by the. Assistant Secretary to the Chief ’ 


Commissioner, the grounds are explained of the distribution of this 
pension. “The two sons,” it is said, “ will succeed to the landed 
property of the late Rajah in the Central provinces and Berar, and 
tothe personality in equal shares. This is in accordance with the 
Hindu Law and Maratha custom. The elder son will succeed to 
the title of Rajah of Deur and to the estate in the Bombay Presidency 
which goes with, that title. The value of this estate is, however, 
comparatively small, the bulk of the landed property of the late 


Rajah being situated in the Central Provinces and Berar. There~ 


will not, therefore be much difference in the private income of the 
two sons should they hereafter separate.” This passage is quoted 
as‘an indication of the view which is repeatedly exhibited in the 
documents with regard to the attitude of the Government, from 
whom the grant by way of sanad proceeded. This interpretation 
was undoubtedly that the Rajah of Deur should take the estates in 
the Bombay Presidency; which were comparatively small, as an 
appanage of the title; that these should accordingly follow the rule 
of primogeniture, whereas the larger and more important estates 
in the Central Provinces and Berar should be partible equally between 
the two sons. < 


` 


Contemporanea expositio asa guide tothe interpretation of 
documents is often accompanied with danger, and great care must be 
taken in its application. Butin the present zase their Lordships 
do not feel themselves able to reject the assistance which it affords, 
The sanad upon which these important rights are founded isa 
document of a general and informal character. It admittedly is 
capable of a variety of constructions. The extreme literal construc- 
tion—its confinement to the single village of Deur—is adopted by 
neither party. | And when the ambiguity covers the-geographical and 
pecuniary extent of an admittedly ambiguous grant their Lordships 
think it legitimate to observe what was the footing upon which the 
grantors, namely, the government and its successors and officials, 
from the date of the grant and for a long period of time, proceeded. 


.. It may be pointed out that since 1881, namely, since the death 
of | Janoji, the question of partibility was, of course, practically and 
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sharply raised and the fact is that the’ whole.0f income derived from 
the estates in the Bombay Presidency, amounting to about Rs. 120600 
per annum, has been uniformly treated as the exclusive income 
of the elder son, namely, the persent appelldnt. This was done both 
while he and his ‘brother were wards in the ‘Court of Wards and at 
other times. That Court managed the possessions of the appellant 
until he came of age in 1893. Again in 1895 the Court of Wards 
re-entered, by request of the Rajah, into possession and mariagement 
fora time. In 1899 the younger brother came of age, the property 
in the Central Provinces and. Berar was divided equally, and the 


' Bombay estate was treated as imyartible and continued with the 


Rajah as an appanage of the title. In the opinion of their Lord- 
ships this throughout was a correct course; and the’ present suit, 
the object of which is to diverge from that course, is not in accord- 
ance with the rights of parties. l ; 


In one view, what has been said. might appear to be sufficient 
for the disposal of this case. But in the judgments of the learned 


- Judges of the Courts below, and in the arguments addressed to their 


Lordships, further considerations were urged as assisting towards a 
conclusion and falling to be dealt with. There can be little doubt 
that the whole of the lands in issue were originally Jaghir lands, 
and the legal position of such property quoad succession, and the 
competency or incompetency of assisting the construction of the 
sanad of 1862 by such considerations, were much discussed. There’ 
are three points with reference to the position of property such as 
that now in suit which stand logically clear of each other, and with 
regard to which there has been a certain element of confusion. 
These three points are, first, wasthé land impartible? Secondly 
did the law of hereditary succession apply to it? and thirdly was it 
subject to the law of primogeniture ? 


' The Subordinate Judge, after referring to the fact that some of 
the villages are referred to as Jaghirs in the old records, is of opinion 
that “that fact per seis not sufficient to make them impartible.” 
If this be stated as a conclusion with regard to the Jaghir tenure in 
general, their Lordships cannot agree with it ; but upon the contrary, 
they are of opinion that the following statement in the judgment of 
the High Court is correct, namely; “The grants were manifestly 
grants in Jaghir of the ordinary character, that is to say, they were 
personal and not hereditary, and were resumable at pleasure. 
Being personal and temporary they were “ necessarily impar- 
tible.” This accurately distinguishes between. partibility as- such, 
and any consequence, whether in the direction of hereditary 


oa 
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or primogenital succession, which may be supposed to flow from 
such a fact. The impartibility of Jaghir lands is in truth entirely 
separated from the idea of succession by the fact that the impartible 
lands were held together as a'unit in the hands of one man who was 
rendering personal service-to the Government of the day. It may 
be that upon his death a fresh grant, again to one man, and again in 
return for personal service, was made; and it may also be that the 
one man selected was in the ordinary case the eldest son; but these 
matters of practice were not consequences of law and the imparti- 
bility and unity which attached to personal service was not related 
to, but, on the contrary, was distinct from, the idea of succession by 
force of law to the impartible lands. 


It is at this point that the case appears to have been confused 
and encumbered by a plea put forward by the appellant to the effect 
that the lands in question were not only impartible and hereditary, 
but were, by custom, subject to the law of primogeniture. Once 
grant that the lands were Jaghir and impartible as such, a custom 
of the kind alleged was not a subject for proof, because such a 
custom would have been radically iriconsistent with the personal and 
hon-transmissive character of a grant in Jaghir. Their Lordships 
agree in holding with the Courts below that this case accordingly 
cannot be decided*on the custom alleged. 


All that remains on this issue, consequently, is the fact 
that prior to the regrant by Earl Canning the lands had been formerly 
Jaghir, But this term implied no grant of the soil, but a personal 
grant only.of the revenue to the grantee. The Marathi equivalent 
to the term Jaghir, namely, saranjam, came in course of time to 
be applied to the lands; and no doubt it was also a fact in the 
history of the property that the senior living male of the family had 
in the ordinary case succeeded to it. 


In those circumstances, it is interesting to observe what was the 
delivery order issued with reference to the lands which were the sub- 
ject of the sanad. This forms a not unimportant item to that 
contemporanea expositio to which reference has been made. Much 
importance—and in their Lordsbips’ opinion, too much importance— 
has been attached in the judgments of the Courts below to the 

a between the term inam and saran jam. The importance 
has reached this point that the learned Judges treat the lands of 
Satara as referred to in one or two of the documents as saran jam, 


by way, as they apprehend, of distinction from the other lands which | 


are treated as inam. In their Lordships’ view, the terms are not 
mutually exclusive in the sense indicated. The latter term, namely, 
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inam, is one of mere generic significance, applicable to a Govern- 
ment grant as a whole. Butin the next place it is a very striking 
fact in this case thatin the delivery order now being referred 
to (as indeed iu many of the subsequent documents) the rights in the 
Bombay Presidency are dealt with comprehensively and as covered 
not by one name, but by all, or at least many of the names applica- 
ble to land and revénue rights. In the Mamlatdar's, order, for 
instance, of the 19th March 1852, applicable to the village of Mouje 
Devi Nimbgay, one of the properties in Ahmednager, the matter is 
treated of in this‘way. The village “is a jaghir to the Bhonsles and 
asa village was placed under japti (attachment) the revenue of 
the same was received for being credited in Government records.” 
Then follows the definite statement :—‘ But the vatan inam 
saran jam, Hakks, &C.,......... have been entered in the name of 
Janoji......... ” Therefore certain definite orders are given pursuant 
to Government Resolution, “ directing the said village, vatan, &c., to 
be delivered ” into the charge of Janoji’s managers. It would there- 
fore accordingly appear that the term saranjam was not in point 
of fact confined to the lands of Satara. This ground of the judg- 
ments of the courts below accordingly disappears. 

_ A matter of much significance must now be dealt with. On 
the death of Janoji in 1881 the question of partibility or im- 
partilibity—ihere being two sons of that Rajah—became matter for 
definite consideration and regulation. What light is thrown upon 
the case by the contract at and after this juncture of the Govern- 
ment, including the Court of Wards, which was charged with the 
correct distribution of these two sons’ shares? Upon this héad their 
Lordships do not conceal that they have viewed with some dissatis- 
faction the conduct of certain parts of the Pluintifi’s case. On the 
6 May 1882, an important letter was written by Mr Lawrie, manag- 
er of the estates, to the Deputy Collector, “ Satara, Sholapur, 
Ahmednagar, and Poona.” That is to say, this letter was addressed 
to the persons acting as Collectors in reference to all the estates 
witbin the Bombay Presidency which were the subject of issue in this 
case. He forwards his appointment by the Deputy Commissioner of 
Nagpur as manager of the estate of the late Rajah’s minor sons; and 
then there follows this passage,or what was supposed to have been this 
passage, as the document was produced in the suit: “I have the honour 
to request you to be so good as to cause mutation of names to be 
made for all villages held by the late Rajah in your collectorate .in 


favour of his two sons. Rajah Raghojerao Bhonsle (only for Satara) 


and Laxmanrao in equal shares with my name as manager.” So 
stated, this document would appear to suggest that all the properties 
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except that of Satara were partible ; and this would have been an 
important adminicle of evidence to that effect. The document, how- 
ever, has a history. It is deposed to in the evidence of the Plaintiff’s 
own witness Abaji Belaji. Interlineations and remarkable alterations 
occur in the document, and the witness confesses, “ I cannot say why 
and by whose order the words ‘ only for Satara, ‘ two,’ the ‘s’ added 
to the word ‘son,’ and the words ‘and Laxmanrao in equal shares 
with my name as manager’ were written.” As the document stands 
it suits the Plaintiff's case; but it appears to be legitimate, and, in- 
deed, proper and just, to read the document without the doubtful 
and unexplained interlineations and alterations. So read, the letter 
is as follows : “ I have the honour to request you to be so good as to 
cause mutation of names to be made for all villages held by the late 
Rajah in your collectorate in favour of his son Rajah Raghojerao 
Bhonsle.” The letter is addressed to the Collector, not of Satara 
alone, but to the Collectors of Satara, Sholapur, Ahmednagar, and 
Poona, and it would, so read, accordingly appzar to demonstrate 
that at the important time when the administration of the deceased 
Rajah Janoji’s estate was taken up by government all the estates 
in the Bombay Presidency were treated without exception, as an 
appanage to the title of Rajah. 


It is right that a further reference should be made to a cognate 
topic. It would rather seem that the learned Judges of the courts 
below have been induced to treat as authentic various entries in the 
Collector’s books which were not the entrtes as originally made but 
were entries subject to “ correction; a correction made upon an 
ex parte application on behalf of the Plaintiff. This application 
was preferred, and apparently granted, behind the back of the Defend- 
ant, and during the course of this present litigation. The date of 
the suit was the 22nd August 1900, and on the 5th August 1901 a 
memorial was presented to the Governor in Council at Bombay with 
the statement: “ This is forwarded to the Chief Secretary by letter 
of the 13th August 1902.” It is plain from a perusal of these docu- 
ments that certain registers, including in particular the registers of 
the Collector of Ahmednagar together with certain despatches had 
been the subject of investigation on behalf of the Plaintiff and that 
that investigation had revealed facts which were considered to be 
contrary to his interests. The application admits that in these 


' documents the Collector of Ahmednagar had “been directed to 


treat the villages referred to in the petition as impartible saran jam.” 
Then the letter proceeds : “The villages of Devi Nomgaon, Jat Deola, 
Jalalpur, in the Ahmednagar District, were up to 1864 regarded 
as Inams and Saranjams, and the Deshmukhi and other Hakks 
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Raghoji Rao “as Vatans, as contradistinguished from Saranjams. There was 
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and is no room for asserting that they were ever treated as imparti: - 
ble Saxanjams held on political tenure.” This remarkable docu- 
ment winds up thus. “In view to the facts and arguments above 
set forth, you will be pleased to issue orders to-correct the- land 
Revenue Register by expunging that: portion of it in- which” the 
villages “are specified as political Suranjams.’ The facts and 
arguments here referred to are simply those which have been 
urged in the present litigation. The one fact outstanding from 
the whole of these proceedings is that the argument now preferred, 
to the effect that the Satara property and that alone was 
treated as Saranjam, while the other properties were through- 
out treated as Inam, is contrary to what is admitted to have 
been the original entries in the books referred to. In these 
circumstances, it appears to their Lordships to be quite unsafe to 
place reliance upon a denomination of these lands dependent upona _ 
“correction” which appears, or is alleged, to have been made while 
the case was subjudice, and upon an exparte representation, Their 
Lordships think that the original state of the Records before the so- 
-called corrections were made was that alone to which a Court of Law 
should have looked. This would at least be the ,safe and ordinary: 
rule, and there do not appear to be any facts in the. present case to 
ground an exception to it. It isnot for their Lordships to pronounce 
upon the procedure by which such “corrections” of official docu- 
ments_and records can be possible in those districts in circumstances 
such as are here disclosed. i 


` Various difficulties are presented by reason of expressions whiċh 
appear in despatches from those in authority in the Central Provinces. 


` In those despatches language is used which would appear to signify 


that the lands attached to Deur in the Bombay Presidency were the 
Satara lands alone. The language is not clear, and it had reference 


_ toa matter lying beyond the jurisdiction of the writers. Difficulties 


also arise with regard to the terminology employed in some of the 
entries in which Saran jam is applied to Satara and Inam to the 
other districts, whereas in others there appears to be an application 
of both terms to the same lands and in various districts, 


Their Lordships, upon the whole, have had little difficulty in 
coming to the conclusion that too restricted an application has been 
made by the Courts below of the term “ the lands attached to Deur.’ 
They think the expression extends to the whole scheduled Jands in 
the Presidency of Bombay. -They will humbly advise His Majesty 
that the judgment of the Courts below should be reversed, that the 
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lands referred to in this suit are impartible, that they are attached 
` as an appanage to the title of the Rajah of Deur and that the suit 
should be dismissed with costs here and below. 


The Respondent will also pay the costs of a Petition for further 
documents which was before the Board on the 24th February 1911. 

‘Solicitors for the Appellant: Speechly, Mumford and Craig. 

Solicitors for the Respondents, Messrs. Lutleys and Hart, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar, and Mr. Justice Sadasiva 
Aiyar. ` 


R. Nataraja Iyer... cs ... Petitioner, (Accused.)* 


Certiorari—Jurisdiction of High Court—Cr. Pr. C. S. 476—" Divisional 
Officer deciding income-tax appeal’’—Court—No Revision to Board of: Reve- 
nue—Letters Patent Cl. 8—Effect—Object of—Order under S. 476 Cr. P. C. pass- 
ed after the enunciation of proceedings—Legality—Interference in revision. 

A Divisional Officer acting under the Income-Tax Act as an, appellate tribu- 
_ nalis nót a Criminal Court; and the High Court has no power to revise the 
proceedings of the Divisional Officer under S, 435 Cr. P. C. 


A Divisional Officer is a Court in hearing appeals under the Income-Tax Act. 


No revision petition lies ‘to the Board of Revenue in respecf of an order for prose- 
- cution passed by the Divisional Officer under S. 476 Cr. P. C. in connection with 
an income-tax appeal before him. 

Per Sundara Aiyar J.—In passing an order under S. 476 Cr. P. C. long 
after the proceedings, the Divisional Officer, eveh assuming that he was bound to 
pass the order at a particular time as indicated in Aiyakannu Pillai v. Empe- 
ror! the officer could not be said to have passed it without jurisdiction and the 
High Court is not bound to interfere and quash proceedings on certiorari even 
in cases where the defect can be said to be one of jurisdiction. 

Per Sundara Aiyar J (Sadasiva Aiyar J, dissenting.)—The High Court has 
no jurisdiction to issue a wtit of certiorari on an officer beyond the limits of its 
Original Jurisdiction. i 

Per Sadasiva Aiyar J.—The power to issue the writ of certiorari to 
quash judicial proceedings passed by persons in the moffussal rests in the High 
Court. In the matter of Amir Khan? followed. 

Meaning of -the word ‘Court ” dwelt on. 


The powers of the High. Court with regard to the writs of Habeas Corpus 
and Certiorari are the same, 


Nothing shall be intended to be beyond, the jurisdiction of the superior 
Courts unless expressly taken out of it. OLject of Cl. 8 of the Letters Patent 
and its effect considered. b 


Per Sundara Aiyar J.—Cl. 8 of the Letters Patent does not widen the juris- 
diction given to the Court in Civil and Criminal matters by CL 21, 22 and 23, 





*Cr. R. C. No. 509 of 1911. 30th August 1912, 
` 1. (1908) IL. R, 32 M. 49, `. 2 (1870) 6B, L. R. 392, 
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Petition Under Sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of the 
Deputy Collector of Ariyalur, dated the Ist day of November 1910. 


S. Swaminathan for petitioner. 


Public Prosecutor (L. A. Govindaraghava At yar) for Govern- 
ment. 


S. Swaminathan.—A writ of certiorari can be directed to all 
inferior Courts and judicial bodies; and a writ is issued’ by the court 
of King’s Bench for the purpose of quashing proceedings instituted 
in inferior courts without jurisdiction. Halsbury’s Laws of England 
Vol. X p. 349-50 and Vol. IX p. 167, 168, on the meaning and scope 
of the writ of certiorari referred to: Rex v. Woodhouse}, The 
Supreme Court has all the powers of the Court of Queen’s Bench. 
This writ has been expressly mentioned in the charter of the Supreme 
Court. Under 24 and 25 Vict. Ch. 104 the High Court has got all 
the powers of the Supreme Court which it superseded. So far as this 
Court is concerned it is a Court of record and has allthe powers 
unless the powers have been specifically restricted by the legislature. 
The High Court has inherent power to redress all wrongs. Having in- 
herited this power to issue the writ this Court is not restricted as to 
the scope of the writ. S. 47 of the Charter Act of 1800 refers to the 


“ writ and the Supreme Court had jurisdiction to issue writs to all 


Magistrates subordinates thereto. Inve Amir Khan?  Ilbert’s 
Government of India pp. 54and 55. In re Justices of the Supreme 


_ Court of Bombay, Navinchoo v. Naratamdas.t The Supreme 


Court had inherent power to issue writs to all persons subject to 
its jurisdiction whether appellate or original. In re Venkata Rao% 
is authority for the position that the Court has got such a power to 
issue writs. . In the case of In re Amir Khan? the question was of 
the powers of issuing writs of Habeas Corpus to the Jailor in Patna 
and Alipore. The argument was rested on the ground that the. 
officer when the writ was issued was a British subject. The writ of 
certiorari has been issued by the High Courts since 1862 Pirbhat 
Khimji v. B. B. & C. I. Ry. Co.® Reg. v. Nanamow ji,” Reg v. 
Nuthalal Pitambur,® Reg v.Sakaram,® Reg v.Ramdas Samaldas;}° 
Nandu Lal Bose v. Corporation for the town of Caleutta41 In 
this case the writ was issued against the President of the Corporation 





1. (1906) L. R. 2 K. B. p. 501. -2. (1870) 6 Ben. L. R. 392. 

3. (1829) 12 E..R. p. 222, 259. 4, (1882) I. L. R. 7 B. 5 at 13, 

5, (1911) 21 M. Le J. 832. 6. (1871) 8 Bom, H. C. R. O.C.J. 59. 
7, (1871) 8 Bom. H. C.R.Cr. Case 1. 8. (1873) 10 B. H. C. R. 102. 

9, (1874) 10 B. H. C. R. 109. 10. (1875) 12 Bom..H. C., R. 217, 220, 
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of Calcutta as that was considered a judicial body. Jamuna Bai v.. 


Sadagopa, Stephen Lazar v. Colla Raghava Chetty.2 All these 
cases arose within the original Civil Jurisdiction of the High 
Courts ; Raja of Ramnad v. Seetharam Chetty? 22 and 23. Vic. 
Ch. 106 S. 58. By virtue of this the company’s servants became crown 
servants. The Revenue Divisional Officer is a servant of the Govern- 
ment. In re Rudolf Stallmaun.* This case was disposed of on 
the ground that certain preliminaries were not complied with: 
British subject includes Indian subjects. 

L. A. Govindaraghava Aiyar (Public Prosecutor).—Art.47of 
the Charter Act definitely says in what cases the writ can be issued. 
In this case it can’t be brought under Art. 21. The servant of the 
Company does not become the servant of the Government. 
Further this is not a suit or action within the meaning of Art. 
21 which only gives jurisdiction beyond the ordinary Original 
Civil Jurisdiction. The words British subject originally meant 
European British subject. In re Samuel Valentine Fo y® held that the 
Supreme Court had no power to send for records by writ of certiorari 
from company’s Courts. In the matter of James Pattle® writ of 
certiorari was refused on the ground that the Supreme Court had no 
power to interfere when a British subject was convicted by a com- 
pany’s Court. There is not a single case where the writ was issued 
beyond the limits of the Supreme Court’s Jurisdiction. Wherever 
the legislature wants the writs to be issued it definitely says so. Art. 
21 and 22 will not help the petitioners. 5.8 merely says that Judges 
as Justices of the Peace can exercise the powers even in territories to 
be annexed hereafter. There is. difference, in the language of S. 8 
which speaks of the Chief Justice and the puisne justices while Ss, 91 
and 33 speak of the Court. This shows that 5. 8 does not speak 
of the powers of the Court but of Justices of the Peace; otherwise 
there is no necessity for the provision in Ss. 21 and 33. The margi- 
nal note is wrong. In re Venkata Row proceeds on the inherent 
powers of the High Court to punish for contempt. The writ of 
certiorari cannot stand on the same footing as contempt. In the 
case in 1 Cnapp 8 it appears that the person in custody was in Bri- 
tish territory. Apart from the argument on the inheritance from the 
Supreme Court it is argued that High Court asa superior Court 
of record has inherent power to issue writs of certiorari over inferior 
Courts and judicial bodies. It cannot be said that certioruri is an 
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inherent power though the King’s Bench has it. As forthe scope being 


wider the High Court has inherited the powers of the Supreme Court 
with all the limitations’ to which the Supreme. Court was subject. 
The accused has another remedy. ‘There is an appeal to the Board 
of Revenue under its administrative jurisdiction because, the Coll- 


- lector is subordinate to the Board of Revenue. This is a judicial 


order of the Collector for which under the Madras Acts there 
is an appeal to the Board of' Revenue. The income-tax Col- 
lector is a Revenue Officer. Aiyakannu Pillay vy. Emperors says 
he is a Court. .The accused is referred to the Board of Revenue, 
Queen Empress v. Munda Shetti,? Nalu Patia v. Emperor,” 
S. 28 of the income-tax .Act were referred to. 
= Dr. Swamindihan in reply :—It is only the District Collector 
that has power to grant sanction under the rules of the Madras 
Government 540 of Income-tax Act. 

The Court made the following 

“ORDER :—Sundara Aiyar, J :—The proceedings which led 
up to the two petitions before us may be briefly stated as follows :— 

The petitioner Nataraja Iyer was assessed to income-tax in an 
annual income of Rs. 4,400 for the “official year 1910—11. He 
appealed against the assessment to the Revenue Divisional Officer 
of Ariyalur, who was the Collector of taxes under the .Income-Tax , 
Act, II of 1886. At the hearing of the appeal a sworn statement 
was taken from the petitioner. The appeal was rejected on the 
30th July 1910. Onthe 23th August 1910 the Divisional Officer 
wrote to the Collector suggesting that sanction might be accorded ` 


“ for the prosecution of the petitioner for certain false statements con- 


tained in his sworn statement.. The Collector apparently did not 
consider. it necessary to take any steps. On the [Sth October 1910, 
the Divisional Officer issued notice to the ‘petitioner to show cause 
why an order under Section +76 of the Criminal Procedure . Code 
should not be passed directing his prosecution for making false state 
ments. On the 1st November 1910, the Divisional Officer passed 
final Orders under Section 476 directing the prosecution of the 
petitioner. The petitioner made two previous infructuous attempts 
to avoid prosecution to which it is unnecessary to refer in detail. 
Criminal Revision Case 509 of 1911 is an application to this 
Court under Section 435 of the Criminal Procedure’ Code to set 
aside the order of the Divisional Officer. 

The petition is obviously untenable. Under Section 435, this 
Gourt has power to call for and examine only the record of a 


1. (1908) I. L. R. 32 M. 49 at 5l. 2. (1900) 1. L. R. 24 M. 121. 
3. (1911) I L. R. 38 C. 368. 
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proceeding before an inferior Criminal Court. The Divisional Officer 
certainly did not act as a Criminal Court in passing the order under 
Section 476. He apparently acted asa Revenue Court. Whether 
he was in reality a Revenue Court and had power to pass the pro- 
ceedings are questions that will have to be subsequently dealt with, 
But it is clear that the order was not passed by him as a Criminal 
Court. The petition must therefore be dismissed. 

Criminal Miscellaneous Petition No, 320 of 1911 is an appli- 
cation asking this Ccurt to quash the proceedings of the Divisional 
Officer on the ground of absence of jurisdiction in him to pass the 
order. A writ of certiorari was applied for. This Court issued the 
writ and the record of the proceedings of the Divisional Officer has 
been sent up to this Court. The petitioner’s contention is that the 
Divisional Officer in determining an appeal under the Income-tax 
Act did not act as a Court; and he had therefore no jurisdiction 
to pass an order under Section 476 of the Criminal Procedure Code ; 
secondly, that even if he was a Court he had no jurisdiction to pass 
an order directing a prosecution long after the proceedings in the 
Income-tax appeal had been closed. 

The learned Public Prosecutor,-on the other hand, contends first 
that we have no jurisdiction ‘to issue a writ of certiorari on an officer 
beyond the Original, Civil and Criminal jurisdiction of this Court; 
secondly, that this will not quash the proceedings on certiorari as the 
petitioner had other remedy open to him, because the Divisional 
Officer was a Revenue Court in hearing appeals under the Income- 
tax Act and the order was one which could be set aside by the 
Revenue Board to whom the Divisional Officer was subordinate ; 
thirdly, that assuming that this Court has jurisdiction to quash an 
order of a Divisional Officer passed as 1 Revenue Court, there was 
no such defect of jurisdiction as to call for our interference and the 
case ig not a fit one for the exercise by this Court of its discretionary 
power to:quash the proceedings on certiorari. 

The questions for our decision are :— 

(1) Has this Court Jurisdiction to issue a writ of certiorari on 
an officer beyond the limits of its original jurisdiction ? 

(2) Was the Divisional Officer a Court in hearing appeals 
under the Income-tax Act ? 

(3) If he was a court should the petitioner have appealed to 
the Revenue Board to get the Divisional Officer’s order set aside ? 

(4) Was the order of the Divisional Officer bad for want of 
jurisdiction. on the ground that it was passed long after the close of 
the Income-tax proceedings ? 
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(5) ‘Is this a proper case for the exercise of our discretion to 
quash the Divisional Officer’s proceedings on certiorari ? : 


On the first question, after hearing the elaborate arguments on 
both sides, I have come to the conclusion that this Court has no 
power to issue the writ on an officer outside Madras. Section 9 of 
24 and 25 Vic. Ch. 104 known as the High Courts Charter Act 
provides that the High Court shall have and exercise “ all such Civil, 
Criminal,Admiralty,and Vice —admiralty, Testamentary, Intestate and 


. Matrimonial jurisdiction, original and appellate, and all such powers 


and authority for, and in relation to, the administration of Justice 
in the Presidency,” as Her Majesty may by Letters Patent grant and 
direct, and it further provides that “the High Court to be established 
in each Presidency shall have and exercise all jurisdiction and every 
power and authority whatsoever in any manner vested in any 
of the Courts in the same Presidency abolished under this Act 
at the time of the abolition of such last mentioned Courts.” 
The old: Supreme Court and the Court of Sudder Dewany Ad- 
awlut and Foujdarry Adawlat were abolished by the establishment 
of the High Court. (Section 8). Neither the Charter Act nor 
the Letters Patent of the High Court expressly conferred on it the 
power to issue a writ of certiorari outside the limits of its original 
jurisdiction. The question is whether it has such power under sec- 
tion 9 of the Charter Act in consequence of its having been 
possessed by the Supreme Court or by the Sudder Court. 


It is admitted that the Sudder Court possessed no such power, 
although it apparently possessed some powers of superintendence over 
the Courts subordinate to it. See Cowell’s “ Courts and Legislative 
Authorities in India,” page 109. But it is contended that the 
Supreme Court had the power. The powers of the Supreme Court 
were regulated by 39 and 40 Geo, III Ch. 79 which authorized His 
Majesty the King of England to constitute Supreme Courts for 
Madras-and Bombay by Charter or by Letters Patent and Letters 
Patent were issued on the 26th December 1801 in pursuance of the 
Statute.. In addition to the powers expressly given by that Statute 
and the Letters Patent, Supreme Court was to have all the powers 
possessed by the Recorder’s Court which was then abolished. See 
clauses + and 55 of the Letters Patent. The Recorders Court 
again which was established by 37 Geo. III Ch. 142 inherited all the 
powers poss2ssed by the Mayor’s Court established by 26 Geo. III Ch. 
57. But none'of these Courts had, in my opinion, the power to 
issue a writ of certiorari in cases of this sort. The Mayor’s Court 
had Civil as well as Criminal Jurisdiction “over all British subjects 
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whatsoever who now reside or shall hereafter reside within any of the 
ports, factories, towns, lands or territories in the possession of the 
said United Company on the Coast of Coramandel, or in any other 
part of the Carnatic, or in the five Northern Circars, including 
those parts of the said Circars which lie within the Kingdom or 
province of Orissa, or within any of the dominions or territories 
of the Soubah of the Deccan, the Nabob of Arcot or the Rajah 
of Tanjore.” (see section 30 of 26 Geo. III C. 57). It will be 
observed that the jurisdiction of the Court was confined to British 


subjects. There can be no doubt that the expression “ British 


subjects ” was intended to include only European British sub- 
jects, that is a native or a descendant of a native of Great 
Britain. The jurisdiction of the Recorder’s Court was laid down in 
sections 10 and 11 of 37 Geo. III C. 142. Section 10 which extend 
to all “ British subjects ” residing within any of the territories sub- 
ject to or dependent on the Government of Madras provided that 
the Court shall have full power and authority to hear and determine 
complaints against any of His Majesty’s subjects (that is, British 
subjects) for any crimes, misdemeanours and oppressions and also 
all suits and actions whatsoever against them arising in territories 
subject to or dependent on the Government of Madras or within any 
of the dominions of the Native Princes of India in alliance with that 
Government, or against any person who at the time when the cause 
of action arose was employed by or was directly or indirectly in the 
service of the United Company or any British subject. Section 11 
enacted that the Recorder’s Court should have power to try all suits 
and actions either Civil or Criminal which by the authority of any 
Act of Parliament might at the date of the Act be tried by the 
Mayor’s Court at Madras or by the Courts of Oyer and Terminer 
and Gaol delivery there, and all powers vested in the Mayor’s Court 
or the Court of Oyer and Terminer were conferred on the Recorder’s 
Court. Here again it will be noted that the jurisdiction of the 
Court was confined to British subjects, to persons in the employ of 
the Company or ofa British subject within the territories subject to 
or dependent on the Government of Madras. l 
The jurisdiction of the Supreme Court is laid down in various 
clauses of the Letters Patent. Clauses 21 and 22 refer to civil 
jurisdiction. Clause 31 confers all the equitable powers of the 
Court of Chancery in England within the limits of the Court’s juris- 
diction. Clause 32 confers jurisdiction over lunatics and infants. 
Clauses 33 and 34 confer criminal jurisdiction. Clause 37 gives the 
Court ecclesiastical jurisdiction including matters relating to probates 
of wills and letters of administration. Clauses 41 and 42 confer 
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admiralty jurisdiction. Under clause 21 the civil jurisdiction embrac- 
ed the. power to hear and determine suits and actions against British 
subjects in territories subject to or dependent on the Government of 
Madras or within the dominions of Native Princes in alliance with 
that Government or against employees of the Government or of any 
British subject. Clause 22 gave power to try suits against the in- 
habitants of Madras. Under clause 33 the criminal jurisdiction was 
confined to the town of Madras and the factories subordinate: to it. 

I must now refer to clause 8 on which much reliance was: placed 
by the learned Counsel for the petitioner. It provides “ the said 
Chief Justice and the said puisne Judges shall severally and respec- 
tively be, and they are all and every one of them hereby appointed 
to be, Justices and Conservators of the Peace and Coroners within 
and throughout the settlement of Fort Saint George and the town 


‘of Madras and the limits thereof and the factories subordinate there- 


to and all the territories which now are, or hereafter may be 
subject to or dependent upon the Government of Madras aforesaid 


‘and to have such jurisdiction and authority as our justices ‘of our 


Court of King’s Bench have and may lawfully exercise within that 
part of Great Britain called England as far as circumstances will 
admit.” It is contended that notwithstanding the provisions of 
clauses 21, 22 and 33, this clause must be taken to confer jurisdiction 
on the Court throughout the territories subject to the Gevernment 
of Madras., I cannot agree with this contention. The subject- 
matter of this clause is, inamy opinion, quite distinct from that of 
clauses 21, 22 and 33 which define and limit the Civil and 
Criminal Jurisdiction of the Court. The object of clause 8 was to 


confer certain specific powers on the Chief Justice and the puisne 


Judges. It is note-worthy that under this clause the Judges are 
severally appointed as Justices and Conservators of the peace and 
Coroners. Clausés 21, 22 and 32 define the jurisdiction of “ the 
Supreme Court of Judicature” at Madras. It is the Court ‘that 
possesses the powers conferred under clauses 21, 22 and 33. Each 
one of the Judges is a Justice of the p2ace and possesses the powers 
laid down in clause 8, and the powers consist in the jurisdiction and 
authority which the Justice of the Court of King’s Bench had at the 
time, apparently as Justices respectively and not the jurisdiction 
and authority of the Court of King’s Bench as such. The Judges 
of the Court of King’s Bench, apart from other powers, had the 


‘right to issue a writ of Habeas Corpus under 21. Car. II C. 2. 


Clause 8 may be invoked to prove a similar right existing in the 
Judges of this Court to issue a writ of Habeas Corpus to be served 
on any one anywhere ‘in the territories subject to the Madras 
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Government.’ It is not contended that the Judges of the Court of 
King’s Bench severally had the power to ‘issue a writ of certiorari 
either under the Common Law of England or under any Statute. 
I cannot hold that clause 8 widens the jurisdiction given to the 
Court in Civil and Criminal matters by clauses 21, 22 and 33. It 
must be remembered that there were Courts of Justice established by 
the East India Company empowered to administer justice in the 
Company’s territories. Clause 23 of the Letters Patent expressly 
makes reference to such Courts providing that “ no action for wrong 
‘or injury shall lie against any person whatever exercising a judicial 
office in any country Court for any judgment, decree or order of 
such Court, or against any person for any act done by or in virtue 
of the order of such Court.” The Supreme Court was a Court of 
limited jurisdiction and had no general control over the proceedings 
of the Courts erected and maintained by the East India Company. 
It is unnecessary to consider whether they had control in any and 
what specific classes of cases. I do not deal with the question of the 
powers of the Supreme Court to issue processes to witnesses and 
writs of execution outside the limits of its ordinary jurisdiction, 
in order to exercise the jurisdiction it actually had in Civil and 
Criminal matters. (See clauses 17, 27 and 28 of the Letters Patent; 
also section 13 of 37 Geo, III. Ch. 142 which relates the powers of the 
Kecorder’s Court in this matter. 


Reference must be made to another Statute, 4 Geo. IV C. 7. 
That Statute empowered the Supreme Court of Madras to exercise the 
same rights and powers as the Supreme Court of Bengal possessed 
under any Statute. 13 Geo, III. Ch. 63, section 13 enacted that it shall 
be lawful for His Majesty to establish a Supreme Court “ which said 
Supreme Court of Judicature shall have, and the same Court is, here- 
by declared to have, all Civil, Criminal, Admiralty and Ecclesiastical 
jurisdiction and to form and establish such rules of practice and 
such rules for the process of the said court and to do all such other 
things as shall be necessary for the adminstration of justice and the 
due execution of all or any of the powers, which by the Charter shall 
be granted and committed to the said Court and shall also be at all 
times a Court of Record and shall be a Court of Oyer and Terminer 
and Gaol delivery in and for the said town of Calcutta and the 
Factory of Fort William’ in Bengal aforesaid and the limits there- 
of and the factories subordinate thereto.” Norman J. in In the 
matter of Ameer Khan’ understood this provision as laying down that 
“the Court was to be a Court of Judicature for the Presidency of 
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. Bengal as well as a Court of Record and Oyer and Terminer for the 


town of Calcutta.” Section 14 and 17 of the same Statute defined 
the Civil and Criminal jurisdiction of the Court which were to extend 
only to British subjects and persons employed in the service of the: 
Company or of British subjects and to others who had agreed that 
any matter should be determined by the Supreme Court, The ques- 
tion before the learned Judge was the right of the Supreme Court to 
issue a writ of Habeas Curpus for the production of a person 
confined beyond the limits of Calcutta. The learned Judge proceed- 
ed chiefly on section 4 of the Letters Patent of the Bengal Supreme 
Court corresponding to clause 8 of the Letters Patent of the Madras 
Court for holding that the Supreme Court had power to issue 
the writ. If the learned Judge intended to hold that section 13 of 
the Statute conferred powers to try suits and appeals throughout 
Bengal, Behar and Orissa, I am, with all deference, inclined to 
disagree with him. No clause in the Letters Patent gave the Sup- 
reme Court any appellate powers over the proceedings of the 
Company’s Courts; and section 14 defining the civil jurisdiction 
was expressly limited in its scope. I am inclined to think that the 
phrase “ for the said town of Calcatta and Factory of Fort William 
in Bengal aforesaid and the limits thereof and the factories subordi- 
nate thereto,” qualifies the whole of the preceding portion of the 
sentence describing the jurisdiction of the Supreme Court. 4 Geo 
IV. C. 71 therefore did not extend the powers possessed by the 
Madras Supreme Court under the Statutes and Letters Patent direc- 
ly relating to that Court. It remains only to add that there is 
absolutely no doubt that the expression “ British subjects ” was 
undoubtedly not meant to include the Indian subjects'of the East 
India Company. See the title of 37 Geo. III. C. 142 which refers 
to British subjects being concerned in loans to Native Princes; sec- 
tion 11 of the same Statute which speaks of natives or descendants 
of natives of Great Britain as apparently equivalent to British sub- 
jects: section 13 which speaks of theinhabitants of Madras to 
include the Indian subjects of the Company; clauses 21 and 22 of 
the Charter Act of 1800, the former of which refers to British sub- 
jects and the latter to inhabitants of Madras; clause 34 of Charter 
Act, which speaks of the King’s subjects as equivalent to British sub- 
jects. ii 

There is a provision in the Letters Patent of 1800 relating to 
the writ of Certiorari. Clause 47 provides that the Court of Re- 
quests (that is the Madras Court of Small Causes) and the Court of 
Quarter Sessions should be subject to the order and control of the 
Supreme Court in the same manner as the inferior Courts and 
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Magistrates of England are subject to the Court of King’s Bench 
and to that end the Supreme Court is authorized to “award and issue 
a writ or writs of Mandamus, certiorari, procedendo or error to 
be prepared in manner above mentioned and directed to such Court 
or Courts or Magistrates as the case may require, and to punish any 
contempt thereof or wilful disobedience thereto by fine and imprison- 
ment.” The learned Public Prosecutor relies on this clause as 
impliedly enacting that thee is no power to issue a writ of certiorari 
in any case not covered by it. Butif the power could be proved 
to exist otherwise, I would not be prepared to accept his contention ; 
for it is a well settled rule that the powers of a Superior Court can 
be limited or taken away only by some express provision to that 
effect. I am, however, satisfied on an examination of the Statutes 
relating to the subject that the Supreme Court did not possess the 
power to issue the writ on ony one beyond the limits of Madras, 
unless he was a British ‘subject. The jurisdiction over British sub- 
jects outside Madras and persons in the employ of the East India 
Company or of British subjects to hear and determine Civil and Crimi- 
nal cases against them would not affect the power to issue the writ. 
The Supreme Court had no general power or control over the Courts 
of the East India Company in the Moffussil or over their officers 
acting judicially. I believe this proposition would be correct even in 
cases where the officers exercising jurisdiction might be British sub- 
jects. The Divisional officer in this case is not a British subject in 
the-sense in which that expression is used in the Letters Patent of 
the Supreme Court; nor can he come within the designation of 
“one in the employ of the East India Campany.” It cannot be 
held that, because the Supreme Court had jurisdiction over all ser- 
vants of the East India Company, the High Court now has similar 
jurisdiction over all servants of the British Government. It is true, 
no doubt, that the Company’s servants became the servants of the 
Crown by virtue of section 58 of 21 and 22 Vic. C. 106. But persons 
employed subsequent to that Statute by the Crown in the first instance 
cannot be regarded as falling within that description of persons. 


I shall now proceed to deal with the cases which were cited 
during the arguments. There has apparently been no case in which 
any of the High Courts issued a writ of certiorari on an officer 
beyond the limits of its own original jurisdiction. In Nundo Lal 
Bose v. The Coporation for the town of Calcutta + it was issued 
against the President of the Municipal Corporation of Calcutta. In 
Pirbhai Khumji v. B. B. and C. I. Railway Company? Reg. v. 





1. (1885) I. L'R. 11 C. 275. 2, (1871) 8B. H. C. R.59(0.C. J) 


Nataraja 
Iyer 
In re 

Sundara 

Aiyar J. 


Nataraja 
Iyer 
In re 

Sundara 

Aiyar J. 


404 THE MADRAS LAW JOURNAL REPORTS. [VOL. KAI. 


Nuthalal Pitambar and R2g. `v. ‘Ramadoss Samaldas* the 
Bombay High Court held that it had.power to issue a writ within its 
original jurisdiction. In In the matter of. James Pattle an application 
was made “for the writ on a Zilla Magistrate who, it was alleged, 
had convicted a British subject without jurisdiction. Ryan, C. J., 
observed, “ The Court has no jurisdiction to remove cqnvictions of 
Magistrates of Zillahs made on British subjects, but under 53 Geo. 


“Cr 3, section 155. The affidavit denies that the conviction is under 


this Act and states it to be under certain regulations of the Bengal 
Government—we have no’ power to issue the writ’ of certiorari 
and have no means of quashing the conviction were it return- 
ed into Court,” Malkin, J., argeed with him. Grant, J. was: of 
opinion that the conviction should be quashed ; but his decision 
was not based on the ground that the Supreme Court had any 
general jurisdiction over proceedings of the Zillah Magistrates, 
but on the. ground that the Supreme Court had jurisdiction 
in;a particular class of cases. In In re. Samuel Valentin Foy,* 
a British subject was convicted by a Mofussal Magistrate. A writ 
of Habeas Corpus against the Jailor was applied for on the ground 
that he had no jurisdiction. Peel C. J., held that the Court had 
undoubtedly jurisdiction over all persons in the employment of the 
East India Company within Bengal, Behar and Orissa and the places 
annexed thereto in respect of torts and that therefore, whether a 
Jailor were a native or a European, if he had the character of a 
servant of the East India Company, the Court would have jurisdic- 
tion over his wrongful act of unlawful imprisonment. He went on 
to. observe: “ This Court, though it hasan appellate jurisdiction. 
from the Courts of the Company to a limited extent in certain clas- 
ses of offences committed by British subjects, has no jurisdiction 
generally over those Courts. It has therefore no power to rectify a 
decision, if erroneous, or avert its consequences. Nor is a writ of 
Habeas Corpus the proper writ to rectify errors: it brings up the 
person only: a certiorari must issue in addition thereto in order to 
bring up documents, but this Court has no power to bring up by 
certiorari the proceedings of a Court of the East India Company 
generally : it follows therefore, that we can interfere only in the case 
where the proceeding is wholly without a judical foundation to support 
it, as it would be if the Court had no jurisdiction-to try the subjectmiat- 
ter. But the Judge had jurisdiction of the cause: he had jurisdiction to 
summon the alleged offender: he could not know before hand that 








_ 1, (1873) 10 B.H.C.R. 102 (O.CJ) . 2. (1875) 12 Bom.H.C.R. 217 (0.C.].) 
3. (1836) Fulton’s Reports 313; 1 Indian Decisions, O. S, p. 828. 
4, (1850) 1 Taylor and Bell. 219 S. C. (2 Indian decisions, old series, 396.) 
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the offender wasa British Subject: and the objection may be un- 
truly made. It isa mixed question itself of law and fact, Which 
` must if raised, be tried and determined judicially in the Court.” The 
Court is therefore necessarily acting judicially in the determination 
of that question. This Court has also a limited jurisdiction; if a 
party is indicted here for an offence committed in the Moffussal, it 
is necessary to prove our authority to try him by proving him subject 
to the jurisdiction.” In the matter of Ameer Khanand In re Rudolf 
Stallmann,? were cases where the right .of High Court to issue a 
writ of Habeas Corpus into tle Moffussal was in question. “The 
point-was not decided in the latter case. In the earlier case, Nor- 
man J, held that the High Court had power to issue writ, relying on 
clause 4 of the Letters Patent of the Bengal High Court. In 
Jamuna Bai v.,Sadagopa,? this Court held that before rules were 
framed for the execution of. the decrees of the High Court, it had 
power to sell property in the Chingleput District. Attention may 
be drawn to the observations of Innes J. as to the scope of the 
Court’s jurisdiction over persons beyond the limits of its original 
jurisdiction. In his opinion it was confined to (1) European British 
subjects, (2) Native subjects, servants of the East India Company 
and (3) Native subjects everywhere in matters in which they have 
contracted to.be amenable. to the Supreme Court. It is clear that 
the learned judge. did _ not consider that clause 8 of the Letters 
Patent of the Supreme Court coriferred general power over all persons 
within the. territories subject tothe Government of Madras. In 
Rajahof Ramnad v.. Seetharam Chetty,* the Court held that 
after-this Court had framed rules for the execution of “its decrees 
on the Original Side, ithad no power to issue a warrant of arrest 
_ to be executed beyond the limits of Madras. In In re the Bomba y 

Justices,? which related to the jurisdiction of the Supreme 
Court to issue a writ of Habeas Corpus beyond the limits of Bombay 
no judgment was delivered by the Judicial Com .nittee of the Privy 
Council; but they made a report which was affirmed by His 
Majesty the King. The Committee reported-that “ the Supreme 


Court has no power or authority to issue a writ of Habeas Corpus ' 


‘to the gaoler -or officer of a. Native Court [referring to a Court esta- 
blished by the East india Company] as such officer, the Supreme 
Court having no power to discharge “ persons lunprisoned under the 
authority of a Native Court.” 
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The precedents referred to above are in my opinion against the 
contention of the petitioner’s counsel that the Supreme Court had 
jurisdiction to issue the writ on an officer of the East India Company 
acting judicially beyond the limits of Madras. It is not contended 


‘that the application “could be supported under section 15 of 24 and 


25 Vic. C. 104 (the Charter Act) which lays down that the High 
Court shall have superintendence over all Courts which may be sub- 
ject to its appellate jurisdiction. Assuming that the Divisional 
Officer was a Court he can hardly be said to have been a Court 
subject to’ the appellate jurisdiction of this Court. Dr. Swamina- 
than the learned counsel for the petitioner argued that a Superior 
Court like this Court bas inherent jurisdiction to issue a writ to quash 
all proceedings of a judicial nature wheresoever and by whomsoever 
held within the ambit of its jurisdiction. He cited no authority in 
support of this proposition. I am not prepared to accept it, Oue 
right of superintendence is confined to Courts subject to our appel- 
late jurisdiction. There may be judicial proceedings held by officers 
not subject to our appellate jurisdiction. Decisions as to the income- 
tax payable by a person are not subject to review by this Court. 
The jurisdiction of this Court is defined by the Charter Act and by 
the Letters Patent constituting the Court. It will be entirely wrong 
in my opinicn to hold that there is any power vesting in this Court 
over all persons exercising judicial functions within the limits of the 
Presidency of Madras. I hold therefore on the first question that 
this Court has no jurisdiction to quash oa return to a writ of certio- 
rari the proceedings of the Divisional Officer. 

Th: second question is whether the Divisional Officer’s order 
dated 30th July 1910 can be taken to have been-passed by him as a 
court. In Criminal Revision Case No. 130 of 1900, Weir’s Criminal 
Rulings, Volume 2, page 598, a Divisional Officer made an order 
under section +76 of the Criminal Procedure Code apparently on a 
report by a Tahsildar before whom an alleged false statement was 
made in an enquiry before him as income-tax officer. It was held 
that in doing so he did not act as a court and the order was set 
aside by Subramania Aiytr and Sheppard JJ. It does not appear 
how the learned judges thought they had jurisdiction to interfere in 
the matter. Possibly they regarded the order as one purporting to 
be passed by an inferior Criminal Court, as this Court’s powers 
of revisiOX are confined to orders passed by an inferior Criminal 
Court. Apparently, the false ‘statement was made before the 
Tahsildar who recorded it ror the purpose of determining the assess- 
ment to belevied. The case is distinguishable from the present-one 
where the statement was made in the course of the hearing of an 
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appeal made by the petitioner against an order fixing the assessment. 
The determination of the assessment in the first instance may not be 
an act of a court, althoazh the assessing officer may have power to 
record statements. But an appeal against the assessment is dealt 
with by the Collector in the manner in which an appeal is disposed 
of by aCivil Court. He is bound to hear the appellant and has 
power to record evidence. [See sections 28 and 37 of the Income- 
tax Act II of 1886.) In In re Kalidas Rewadas,} the Bombay 
High Court held that an Income-tax Colleztor determining appeals 
against the assess:nent was not a court and that the High Court had 
mo power to interfere in revision with an order passed by him under 
section 476 of the Criminal Procedure Code.. The Punjab Chief 
Court has held the contrary view. See Emperor v. Rup Singh,? 
and the majority of the Chief Court of Sindh also has done so. See 
Emperor v. Deumal.3 What then is the test for deciding whether 
the Divisional Officer acted as a court or not? In Naloo Patra v. 
Emperor,* the proceedings of a Deputy Collector under the Land 
Registration Act in an application for the registry of the applicant’s 
name as proprietor were held to be proceedings of a court. The 
learned Judges Holmwood and Shraffuddin JJ. would appear to 
have held that the circumstance that the Collector had power to 
summon and enforce the attendence of witnesses and compel them to 
give evidence and also compel the production of documents went to 
show that he was to actasa court. In Queen Empress v. Munda 
Shetti,* this court held that a Tahsildar,when holding an enquiry 
as to whether a transfer of names ina land register should be made 
or not is arevenue court. The Court observed that the Tahsildar 
“ was authorized under Act III of 1869 to receive evidence and to 
decide whether the transfer should be made or not. He was, therefore 
in our opinion,a tribunal empowered to deal with a particular matter 
and authorized to receive evidence bearing on that matter in order 
to enable him to arrive at a determination.” I am of opinion that 
the test for deciding whether the divisional officer was a court or 
not has been correctly laid down in the last case In Rex v. Wood- 
house, the test adopted appears to be whether there was a lis 
before the officer. In my opinion there was a lis in this cass It is 
not necessary that there should be two parties arrayed as opponents 
in the matter to be decided by the officer. The petitioner had a 
right that he should not be made to pay a heavier tax than was 
properly assessable on his income. ‘The officer had to decide as 





1. (1906) 8 Bom. L. R. 477. 2. (1905) 3 Cr. L, J. 128, 
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between th: petitioner and Government what the petitioner’s income” 
was, He.was bound to fixa day and place for the hearing of the 
petition.. (See section 26). It is immaterial that in the appeal the 
Government would not be named asa respondent. Suppose a 
‘a trustee or a guardian of an infant makes an application to a Court 
for leave to sell certain property of the beneficiary or the ward. 
There might not b2:any respondent in the application; yet it cannot 


‘be doubted that the order passed would be that -of a Court. The 


petitioner was putting forward a right that his income should be _ 
assessed at a certain figure and the Government had equally a right 
that the assessment should be fixed on the true income of the peti- 
tioner., Iam of opinion, therefore, that the Divisional officer acted 
as a Court in deciding the income-tax appeal” I may observe that 
I am prepared to agree with Dr. Swaminadhan that mere authority 
to receive evidence would not make the officer recording it a Court. 

‘With regard to the next question whether the petitioner should 
have appealed to the Revenue Board against the Divisional officer’s 
order under section 476, Iam of opinion that the learned. Public 
Prosecutor’s contention cannot be sustained. Abdul Raoof v. King- 
Emperor? no doubt appears to support it but I am unable to agree 
with the view taken 'in that case. It is not pointed out under what 
provision of law the Revenue Board would havs power to set aside 
the Divisional Officer’s order. Ido not think that the mere fact 
that the Divisional officer was subordinate to the Revenue Board in 
the discharge of his functions as a Revenue officer generally could be 
taken to give any revisional jurisdiction to the Revenue Board. It 
might be that, if instead of acting uader section 476, he had accord- 
ed sanctiow under section 195 of the Criminal Procedure Code, 
such an order could.have been set aside by the Revenue Board as the 
authority to whom he was subject in the discharge of his functions 
as an Income-tax officer. But it does not follow that that they 
had any jarisdiction to sət asid: an order passed under section 476. 
I cannot therefore, hold that the objection to ‘the. petition on. the 
ground that there was other remedy open to the petitioner can be, 
sustained, if this Court woald otherwise have the power to interfere 
by a writ of certiorari and if the Divisional officer did not act as a 
Court. | 3 i 

The fourth and fifth questions are whether there was defect 


of jurisdiction in the Divisional Officer on the’ ground that the order 
under section 476 was passed so.ne consid2rable time after the close 


` of the inco.ne-tax proceedings. On this question there has been a 





conflict of judicial opinion. See Ai yakannw Pillai v. Emperor®, In re 
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Chillasht Nanu Nair and others,+ In re Ramakristnamma,? In re 
Raina Pillai 3 and Riazul Hussan v. Emperor*. 1. consider. it 
unnecessary to refer.to the decisions of the other High Courts. In 
Aiyakannu Pillai v. Emperor® the Majority of the Full Bench of 
this Court were of opinion that a court has no power to pass an 
order under that section except as a part of the proceedings in which 
the offence referred to in the section was committed or brought to 
‘its notice, At the same time there is weighty judicial opinion to 
the contrary. It may be that according to the opinion of the 
majority of the Full Bench in Aiyakanuu Pillai v. Emperor,® the 
illegality may be regarded as so serious as to. entitle this Court to 
interfere in revision. But in my opinion it can hardly be said that 
the case is one of entire absence of ‘jurisdiction in the Court passing 
the order, The Court has inherent jurisdiction under the Procedure 
` Code to pass ‘the order. . Taking it that it is bound to do so at a 
particular time, it is not easy to say that the passing of the order 
after the lapse of the time would be a ground for holding it to. be 
made without jurisdiction. At any rate I do not think that this 
Court would be bound to quash the proceedings on account of a 
defect of jurisdiction of this character. We are not bound to inter- 
fere and quash the proceedings on certiorari even in cases where the 
.defect can be said to bə one of jurisdiction. The matter rests 
entirely on our discretion which will be exercised if the justice of the 
case demands our interference. Even if. we have the power to 
‘interfere, I am of opinion that the case js not one in which we should 
quash the order of the Divisional Officer. 


I would therefore dismiss the petition. 


“7 Sadasiva Aiyar J :—In this case I have had the great advant- 
“age of having perused the exhaustive judgment of my learned 
brother. So far as the Revision Case No. 509 of 1911 is concerned 
I need say nothing.more than that I agree with my learned brother for 
the reasons stated by him that that case ought to be dismissed. The 
other Criminal Petition No. 320 of 1911 which relates to the appli- 
cation under which a writ of certiorari has been issued involves 
several difficult questions of law on which I shall proceed to express 
my opinions at once, 


As formulated in my learned brother’s judgment the questions 
for decision are :— ; 





“1, (1909) 6 M. L. T. 92 2. (1910) 8 M. L. T. 81. 
3. (1911) 10 M. L. T. 332 4 (1905) 10 Cr. L, J. 525. 
ny aia 5, (1908) I, L. R. 32 M. 49, 
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1. Has this Court jurisdiction to issue a writ of cer tiorart on 
an officer beyond the limits of its original jurisdiction ? 


2. Was the Divisional Officer a Court in hearing appeals under 
the Income-Tax Act ? 


3. If he was a Court should the petitioner have applied to the 
Revenue Board to get the Divisional Officer’s order set aside ? 

4. Was the crder of the Divisional Officer bad for want of 
jurisdiction on the ground that it was passed long after the close of 
the Income-Tax proceedings ? 

5. Is this a proper case for the excrcise of our discretion to 
quash the Divisional Officer’s proceedings on certiorari ? 


On the questions 2, 3, 4 and 5 IT agree in the conclusions of amy 
learned brother. I think that the Divisional Officer was a Court in 
hearing appeals under the Income-Tax Act. The word ‘Court’ has 
numerous significations in the English language in various depart- 
ments of human activity. Confining oneself to the significations of 
this term as used in the department of law,even in that single depart- 
ment the word has avery extended significition. Bouvier’s Law 
Dictionary gives four meanings as follows: 


(1) A body in the Government to which the public administra- 
tion of justice is delegated. 


(2) The presence of a-sufficient number of the members of such 
a body regularly convened in an authorised place at an appointed time 
engaged in full and regular performance of its functions. 

(3) The place where justice is judicially administered. 

(4) The judge or judges themselves, when duly convened. 


The word ‘Court’ in Section 476 of the Criminal Procedure 
Code evidently means a Judge or body of Judges to whom the 
Public administration of justice as regards any particular subject or 
subjects has been delegated by the government. The Divisional 
Officer has been empowered by government to do justice between it- 
self and payer of an income-tax on the question as to the extent of 
his liability to pay such tax and I am therefore clear that he is a 
Revenue Court. The question who or what is a court within the 
meaning of particular enactments is frequently a very difficult ques- 
tion and even the highest tribunals seem to be loth to give any de- 
finition which would be comprehensive and exhaustive. For instance 
in Hiranand Ojha v. The Emperor}, their Lordships did not think it 
necessary to express any opinion whether a Sub-Deputy Collector 
who was empowered under the Bengal Land Registration Act of 

1, (1905) 9 C, W. N. 983, 
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-1876-to inquire into claims for registration of landed estate and who 
had powers to compel witnesses to. give evidence before him 
was or was not a court. In re Maharajah Madhava Singh 
the commissioners who were appointed bythe GovernorGeneral 
to inquire into the truth of a charge against the Maharaja of Panna 
that he had instigated the death of his uncle and who had convicted 
the Maharaja of such offence were held by their Lordships of 
the Privy Council not to come within the meaning of the 
term ‘Court’ because the commission was appointed merely 
to advise the Governor-General in Council. Butit appears from 
the,short judgment of Lord Davey in that case their Lordships 
added that even if the commission in question was a Court, it was 
not a Court from which an appeal lay to His Majesty in Council. 
The expression, Civil Criminal or Revenue Court’ in section 476 


of the. Criminal Procedure Code. cannot of course include a` 


private Court of arbitration or Commissioners who are merely 
empowered to take evidence, but it must include a tribunal 
like the Court of a District Munsif which has ordinarily power to 
_give decisions as to rights of parties coming before it though in 
particular cases as for example, where another Court has sent a com- 
mission to the District Munsif merely to take evidence or where an 
Appellate Court directs it to take evidence and send the evidence so 
taken to the Appellate Court, it may not be able to give any decision 
on the evidence taken before it as a Court. Again, it is conceivable 
“that there may be constituted appellate Courts which can ‘only decide 
upon evidence taken by inferior Courts. They may not themselves 
be empowered to take evidence and yet they will come under the 
definition of Courts. “Iam therefore of opinion that the test for 
deciding whether a particular officer is a Court does not depend 
upon whether he is empowered to take evidence but whether he has 
been given jurisdiction by the constituted authorities to deal out 
justice in any particular defined class of cases. In the case of Naloo 
Patra v. Emperor? the learned Judges also lay stress on the fact that 
the Tashildar holding an enquiry as to transfer of names ina land regis- 
ter was a tribunal empowered to deal with a particular matter and 
to consider all the evidence in order to enable him to arrive at a 
determination on that matter. Applying this test, the Revenue 
Divisional Officer in this case was clearly a Revenue Court. Coming 
to the next question whether the petitioner had any other remedy 
against the.order of the Divisional Officer who purported to act 
under Section 476 of the Criminal Procedure Code, I agree with my 
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learnéd: brother-that the petitioner had noné. As regards the ‘next 


question as to whether the revenue officer’s order was without -juris- 
diction because it was passed long after the close of the income-tax 
‘proceedings, I think I am bound by the Full Bench Case of Aiya- 
kannu Pillai v. Emperor! though, if I may say so with respect, the 
reasoning in the dissentient Judgments of Miller J. both in Rahima- 
dulla Sahib v. Emperor? and diyakiunnu Pillai v. Emperor? 
have appealed more to my mind, as they have evidently appealed 
to the minds of Benson and Munro Jj. in the case of Ramiyu 
Naik® and to the minds of the Judges’ who decided: In re 
Lukshmidos Lalji.4 I think that till the legislature makes 
the point clear by amending the code I must follow Hiya- 
kannu Pillai v. Emperor On the fifth question whether 
his is a fit case for the exercise of our discretion to grant a 
writ of certiorari, assuming that we have jurisdiction to do so, the 
petitioner can take all ‘objections as to the alleged illegality of the 
Divigional Officer’s action under section 476 before the Criminal 
Court- which is trying him for the offence of perjury and'I am not 
inclined to encourage technical objections which are merely intended 
to prevent the Courts from going into the merits of the question 
whether the petitioner did or did not commit perjury in the state- 
ments he gave before the Revenue Court. The only question remain- 
ing for disposal which’.I have reserved till the end as one of great 
difficulty is whether the High Court has got power to issue a writ of 
certiorari on an officer performing judicial duties in the Mofussale 
Thé statutes on this point have been referred to in the Judgment of 
my learned brother and I do not intend to refer to all of them. That 
the High Court has inherited all the powers of the Supreme Court 
seems to beclear law. The Letters Patent of Supreme Court 
clause 8, clearly says that the Chief Justice and the Puisne Judges 
have such jurisdiction and authority as “Our justices to the King’s 
Bench have and may lawfully exercise” within England, the juris- 
diction of the Supreme Court to extend for this- purpose throughout 
the settlement of Fort Saint George and the town of Madras and all 
the territories which now are or hereafter may be subject to .or 
dependent upon the Government of Madras. That the Court of 
King’s Bench had the power to issue writs of certiorari over the 
whole of England cannot be denied. The Chief Justice and Judges 
of the High Court have therefore, in my opinion clearly jurisdiction 
over the whole Madras Presidency to issue writs of certiorari, The 
Court of King’s Bench had similarly power to issue writs of Habeas 





1. (1908) I. L. R. 32 M. 49, 2. (1908) L L. R. 31 M. 140. ` 
3. ‘Cri M.P. 207ʻof 1907. 4, _ (1907) L.L. R, 32 B. 184, 
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Gorpus over the whole of England and Mr. Justice Norman in 
In the matter of Amir Khan? expressly bases the. power of the High 
Court of Calcutta to issue writs of Habeas Corpus throughout 
Bengal even to persons in the Mofussal on the ground that the High 
Court of Calcutta inherited all the powers of the Supreme Court of 
Calcutta under its Letters Patent which contained a similar provision 
to clause 8 of the Letters Patent of the Madras Supreme Court, 
had all the powers of the King’s Bench in England over the whole 
_of Bengal. Both writs are high prerogative writs vested in the 
Court of King’s Bench as representing the powers of the Crown to 
do justice in extraordinary cases and I see no reason to restrict the 
power to issue such writs of certiorari to persons within the Origi- 
nal, Civil and Criminal jurisdiction of the Madras High Court if 
(as must be conceded) the writ of Habeas Corpus can issue to the 
Mofussal also. I am unable to agree that the clause 8 of the Letters 
Patent gave the powers it gives to the Chief Justice and the Puisne 
Judges in their individual capacity and that it was not intended to 
give them powers as constituting the Supreme Court. The Statute 
39 and 40 George III, page 79, was intended to establish a Supreme 
Court of Judicature at Madras to consist of the like number of per- 


sons, etc., as the Supreme Court at Fort William and the Letters’ 


Patent were issued in order to establish the said Supreme Court of 
Judicature to consist of the Chief Justice and the Pusine Judges. 
The said Chief Justice and’ Puisne Judges were empowered to make 
rules for forming Courts made up.of individual Judges or Bench of 
Judges as the case may be to hear particular matters within the 
jurisdiction of the Supreme Court. The writ of Habeas Corpus 
when it is issued by a single Judge or a Bench of Judges is issued 
because the Judge or Judges form the Court for that particular mat- 
ter and I am therefore: clear that the writ of certiorari cannot be 
put on a different footing from the writ of Habeas Corpus ; and.if 
the writ of Habeas Corpus can issueto the Mofussal by the powers 
vested ih the Supreme Court (and ibherited by the High Court) under 
clause 8 of the Supreme Court Letters Patent, the writ of certiorari 
can also run in the Mofussal under the same powers. The power of 
King’s Bench to issue writs of Habeas Corpus and certiorari were 
not given by any Statute for the first time but belonged to them as 
` representing the high prerogative powers of the King. The Habeas 
Corpus Act, 3J. Charles II Chapter 2 did not create the power in 
the Court of the King’s Bench for the first time and as Norman, J., 
remarked during the course of the argument in Amirkhan’s+ case, 
the Statute assumes the power of the Judges to issue writs of 





1. (1871) 6 B. L. R. 392 
*4 


- Nataraja 


Iyer 
In re 


‘Sadasiva 


Aiyar J. 


Nataraja 
Iyer 
In re 

Sadasiva 

Aiyar J. 


414 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXIII. 


Habeas Corpus at common law. The Court of King’s Bench at 
Westminster had power to issue writs of Habeas Corpus to all parts 
of Her Majesty’s dominions even to those parts in which there were 
independent legislatures as was done in the case of Henry Anderson} 
where a Habeas Corpus was issued to Canada, In the year 1862, 
that power was qualified by 25 and 26 Victoria Chapter 20 which 
enacts that no writ of Habeas Corpus shall issue out of England 
into any colony or foreign dominion where Her Majesty had a law- 
fully established Court of Justice having authority to grant and 
issue the said writ and to ensure the due execution thereof 
throughout such colony or dominion. Now the Charter Act and 
the Letters Patent of 18)0 gave to the Supreme Court throughout 
the territories subject to the Madras Government all the powers of 
the King’s Bench which the King’s Bench could exercise throughout 
England and it seems to me clear that those powers included the 
jurisdiction to issue writs of Habeas Corpus, certiorari, and others. 
Prerogative writs like Habeas Corpus, certiorari prohibition and 
mandamus belong to Superior Courts as representing the King’s 
Majesty who “ For the pleasure of God and the quietness of our 
subjects, to save our conscience and to keep our oath ” has comman- 


“ded “our Justices” to hold these powers. The writ of certiorari 


includes several kinds of writs viz., certiorari to remove for trial 
certiorari for judgment on indictment, certiorari to quash commit- 
ment: certiorari for the purpose of execution or coercive process, 
certiorari to remove orders etc., on cases stated, certiorari to - 
remove depositions for bail, and certiorari to remove record for use 
as evidence. But in this case we are only concerned with the third 
kind, viz., certiorari to quash. The Supreme Court was.established 
as a Court of Judicature for the whole Presidency and all the domi- 
nions which may come under the Government of Madras. I agree 
with Norman, J., that while as regards Original, Civil and Criminal 
jurisdiction, the Letters Patent confined the jurisdiction of the 
Supreme Court to the Presidency Town the powers of the Supreme 
Court as a Court of Judicature for the whole of the Presidency of 
Madras extend to the issuing of writs of Habeas Corpus and like 
prerogative writs into the Mofussal also, provided that they are 
not issued so as to affect Courts. The fixing of the Civil, Criminal 
and other jurisdiction of the Supreme Court and inhabitants 
who do not owe undivided allegiance to the British Crown 
by clauses 21, 22, 33, 34 of the Letters Patent cannot in my opinion, 
limit the powers given by clause 8. I think that the power to issue 
these high prerogative writs in the Indian dominions of His Majesty 
1. (1861) 3 El. and El. 487, 
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must inhere in some Courts of record and clause 8 of the Letters 
Patent for Madras and clause 4 of the Letters Patent for Bengal 
and similar clauses in the Letters Patent of the other High Courts 
must have been intended to give such powers to the High Courts in 
India, the King’s Bench in England being deprived of the power to 
issue writ of Habeas Corpus in the-dominious of India by 25 and 26 
Victoria Chap. 20 when the Supreme Courts were established in 
the: Indian dominions. As said in Peacock v. Bell} nothing shall 
be intended to be out of the jurisdiction of the Superior Court except 
that which especially appears to be so. If the right to issue writs 
of certiorari to the mofussal in appropriate cases did not reside in 
the Supreme Court at Madras and does not reside now in the High 
Court, where else did and does it reside? The right to quash pro- 
ceedings of judicial bodies was intended to meet cases where irremedi- 
able injustice. might ensue to the subjects of His Majesty and if such 
a power does not exist in the High Court, the King would be unable 
to exercise his prerogative to prevent such injustice. I am aware 
as Innes, J. remarked in Jamuna Bai v. Sadagopa? thatthe exact 
jurisdiction conferred by the Charter of the Supreme Court has 
always been regarded as very obscure but in that case, Jamuna Bai v, 
Sadagopa? their Lordships did accept the-argument of the Advocate- 
General that the jurisdiction of the Supreme Court was not merely 
territorial and they allowed property situate in Chingleput to be sold 
in execution of a decree passed by the Madras High Court on its 
Original side. Innes, J. makes no reference to clause 8 of the Letters 
Patent of.the Supreme Court, simply because it was not necessary 
to consider that clause at all for the purposes of that case and I am 
unable to find any observation in that judgment which shows that 
the learned Judge must have held that .clause 8 to which, as I have 
already said, he makes no reference, conferred no power to issue writs 
of Habeas Corpus or certiorari directed to judicial bodies within the 
territories subject-to the Government of Madras. The case of Ra ja of 
Ramnad v. Seetharama Chetty? depended upon the provisions of the 
Letters Patent of 1865 which expressly enacted that the ordinary 
Original Civiland Criminal jurisdiction of the said High Court of 
Madras shall not extend beyond the limits for the time being declared 
and prescribed the local limits of such jurisdiction and it had 
nothing to do with the right of the High Court as inheriting the 
powers which the Supreme Court had under clause 8 of its Letters 
Patent. We are considering this question not in the ordinary 
Original Civil side of the High Court and hence the restriction placed 
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upon the Original Side of the High Court by the Letters Patent of 
1865 and the rules framed by the High Court under the Letters’. 
Patent relating to transfer of Original Side decrees for execution have. 
no bearing upon the consideration of the question before us. 

The cases of In the matter of James Pattle1 and In re. 
Samuel Valentine Foy% all depend upon the question whether the 
Supreme Court had any kind of jurisdiction over the Courts esta- 
blished by the East India Company in the mofussal and the officers 
of the Company’s Courts, the powers of the East India Company 
being regulated by their own special statutes and charters which gave 
them power to establish court in the Mofussal as ‘regards the’ 
company ’s subjects who were not even considered as British -subjects 
owing direct allegiance to the Crown. British Laws did not run in 
the Company's monies territory. The Company obtained vary- 
ing rights over scattered factories from various Native Princes and 
the .Company’s courts countenanced slavery and the Company’s 
native subjects in the mofussal were not even British Subjects. Till 
direct allegiance to the Crown was’ established and the mofussal 
courts became the Courts of the Crown just like the High Court 
instead of having been the courts of the East India Company, the 
Suipreme Court had clearly no right to issue writs of certiorari in 
respect of mofussal courts which were practically foreign Courts 
and over the officers of the mofussal courts carrying out the orders 
of such 'courts and that is the main ground on which those old cases 
were decided ; clause 23 of the Letters Patent barring the Supreme 
Court’s jurisdiction over courts—the Company’s Courts. As was 
said by Sir Elijah Impey in the Patna casein 1777, “In this 
country, the gross body of the people are not and only certain persons 
answering particular descriptions are objects of the King’s Laws 
and of the jurisdiction of this Court” that is, the Supreme Court. 
But when all the people became subject’ to the King’s Laws and the 
King’s courts instead of the Company’s laws and Company’s Courts, 

they must be entitled to invoke the King’s prerogative vested in the 
Superior Courts for their protection. 

. In the result and after much anxious consideration, hawi come 
to the conclusion that the power to issue the writ of certiorari to 
quash judicial proce eedings passed by persons in the mofussal does 
belong to the High Court though of course the power should not be 
invoked except in very extraordinary cases I can well conceive of 
casés in which proceedings in the nature of judicial proceedings might 
be passed by an officer and these proceedings might be postponed 
by him to take effect at a future time when the person to be affected 


1. (1836) 1 Ind. Decisions old S. 828, 2. (1850) 2 Ind. Decisions 396, 
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by.such order may have to be absent from British India and could 
not therefore then take steps to prevent the execution of that order. 
In such a state of facts it might be necessary in the interests of 
justice to remove such order by a writ of “ certiorari to quash” 
` to the High Court and have it quashed to prevent irremediable 
injustice. |, 

As I agree with my learned brother on all the questions arising 
in this case except this rather academic though important question 
as to thé powers of the High Court to issue writ of certiorari to 
quash and as the decision on the other four questions leads to the 
same conclusion as that which my learned brother has arrived at, 
I agree that this petition (320 of 1911) also like the petition ‘No. 
509 of 1911 should be dismissed. 


IN THE HIGH COURT OF. JUDICATURE AT MADRAS.» 


Present :—Mr. Justice Sundara Aiyar, and Mr. Justice Sadasiva 
Alyar. 


RP kaan Nailer (Defendants 
and others sa] "Appellants. Nos. 3, 4 and 5). 


v 
Jutu Gopalaiyar .. Respondents. Plaintiffs. 


Negotiable Instruments Act S. 28—A gent’s liability—Construction—No 
signature'as agent—Effect of—English ande Indian Law—Pleadings—Con- 
struction. 

Plaintiff brought a suit on a pro-note executed by 3rd defendant acting as 
agent of defendants 1 and 2 for goods supplied-to defendants 1 and 2. Defendants 
1 and 2 were sought to be personally made liable and the 3rd defendant was sou- 
ght to be made liable only in case defendants 1 and 2 were exonerated. The note 
was executed by 3rd defendant without indicating in the signature that he signed 
the note ‘as agent” and without expressly stating in the recitals that he did not 
intend to make himself personally liable. But there were recitals in the note 
indicating the purpose for which the loan was contracted to have been in res- 
pect of goods supplied for defendants { and 2and the 3rd defendant was des- 
cribed in the, body of the note as one holding a power of attorney from defendants 
land 2. At the hearing in the first court an additional issue was framed re- 
garding the liability of the 3rd defendent as maker of the note in his own name. 

Held per Sundara Aiyar J. (Sadasiva Aiyar J. dissenting). 

.That the suit should not have been. by the framing of the additional issue, 
‘converted in the face of the allegations in the plaint into a suit ona negotiable 
instrument against the 3rd defendant as maker of the note. 


i Obiter :—An agent to free himself from liability as maker of a note must 
either indicate on the note that he signs as agent or he must indicate on the note 
that he does not intend thereby to incur personal responsibility. 
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Held also that the 3rd defendant had indicated on the note that he was not 
to be personally liable. i 

The difference between the English and tbe Indian Law and the rules of 
construction in each indiĉated. i 

Per Sadasjva Aiyar J—The court was right in framing the additional 
issue; the honest narrative given by the plaintiffs in their plaint as to the cir- 
cumstances which led to the execution of the pronote or the ignorance of’ the: 
plaintiffs or of the 3rd defendant as to their mutual rights and liabilities under 
Exhibit A cannot deprive plaintiffs of their legal rights or exonerate the 3rd 
defendant from his legal liabilities. 


An agent ‘who signs a negotiable instrument without indicating in the 
signature that he’signs as agent and without expressly stating in the preli- 
minary recitals in the body of the note that he did not intend to make himself 
personally liable cannot escape liability under the note, by the fact ot his having 
described himself as agent in the body of the note and the note itself containing 
a recital that the debt was incurred by the principal. 

Second appeal from the decree of the District Court of 
Madura in Appeal Suit No. 150 of 1910, presented against the decree 
of the Court of the Principal District Munsif of Madura in Origina 


Suit No. 457 of 1908. 7 : 
S. Gopalaswami Aiyangar for appellants. 
B. Sitaramao Rao for respondents. 


_ S. Gopalasami Aiyangar submitted that on the face’ of the 
promissory note, it must be taken that the pronote was signed by the 
executant as agent. He referred to the judgment of the court of appeal 
in Chapman v. Smethyrst} as reversing the judgment of Channel J. 
on which: reliance was placed in the Lower Court. Parol evi- 
dence was admissible, he sibmitted, to show that the signature was 
by the agent as such. He relied upon Sesha Aiyar v. Mangal Doss 
Jee} Gopalarao v. Veerappen,® Kutte Ammu v. Purushottam 
Doss,* Muthar Sahib Marakayar v. Kadir Sahib Marakayar.® 

B. Sitarama Rao for respondent submitted that Chapman v. 
Smeth yrst? proceeded upon the view that the signature to the note was 
by the company, the secretary’s signature was there only to indicate 
as to who put the seal. The case turned also on the construction of 
sec. 49 of the Companies Act; see Byles on Bills p. 92. Any how, 
in that case, thesecretary signed himself “secretary” whereas here, 
the agent signs himself by name. As to the English Law, see Byles 


` on Bills p. 55 and 56, Chalmers on Bills p. 87 Dutton v. Marsh,& 


Leadbetter v. Farrow.t As to the American Law Daniel Vol. I, 
p. 299. Law Merchant is one department of law where uniformity 
is desirable. English Law on-this point does not differ from the 
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Indian; see.Chalmer’s opinion in his commentaries on Sec. 28 of 
the Indian Act ; see Halsbury Vol. I, p. 221, Vol. II p. 495.- The sec- 
tion requires that the signature must appear on the face of the docu- 
ment to be “ as agent.” On the clear words of the section, no 
question as to the admissibility of parol evidence can arise. Under 
the English Law, parol evidence is not admissible; see Chapman v. 
Smethyrst.) For the Indian Law, see Subba Naru yana Vathiyar 
v. Ramaswami Aiyar®, Sesha Aiyar v, Mangal Doss Jee? is a case 
of defence of no consideration; Kutte Ammu v. Purushottam Doss* 
is a case of mistake; Gopalrao v.Veerappen®; is a case of promisee see 
the judgment of Mr. Justice Krishnaswamy Aiyar in C.R.P. of 1910. 
Hé referred to the necessity for freedom from ambiguity ia negoti- 
able instruments. Cur ad vult. 


The Court delivered the following 


Judgment :—Sundara Aiyar J. In this case the plaintifts 
instituted a suit against the defendants to recover a debt due to 
them. The plaint alleged that the plaintiffs, who were dealers in 
cloths and other things, supplied cloths to the mother of the Ist 
defendant for the benefit and use of the 1st and second defendants 
who were then minors; that the Ist defendant executed, after 
attaining majority,a power of attorney,in favour of the 3rd defendant; 
and that the latter acting under the power of attorney executed a pro- 
note to the plaintiffs for Rs. 694-6-0, the price of the goods supplied by 
them. Paragraph 4 of the plaint alleged that the 2nd defendant was 
also liable, as the debt was incurred for the common expenditure of 
the joint family of the Ist and 2nd defendants; and, if the Court 
should be of opinion that for any reason the Ist and 2nd defendants 
were not liable, the 3rd to 5th defendants must be made liable, the 
4th and 5th defendants being the sons of the 3rd defendant. 


The ist defendant pleaded that the purchase of the cloth was 
not for the benefit of the family, that the power of attorney was not 
acted on and that the 3rd defendant had no power to execute the 
pro-note under the power of attorney. The 2nd defendant repu- 
diated liability and contended that the power of attorney executed 
by the Ist defendant was not valid and was not binding on him. 
The 3rd defendant denied personal liability on the ground that the 
note was executed by him as agent under the power of attorney 
executed by the 1st defendant. 


The issues raised the question of the 3rd defendant's liability for 
the amount due under the note. Issues were also raised to try the 


1. (1909) 1 K. B. 729. 2, (1906) I. L. R. 30 M. 88 (F. B.) 
3. (1909) 20 M. L. J, 144, 4. (1911) 22 M. L. J. 124, 
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question of his power to execute the note and of its ‘validity as against 
the Ist and 2nd defendants. 


“Now according to the plaintiffs, the suit as against the 3rd 
defendant was not framed on the ground that he was liable as 
the maker of a negotiable instrument. It was admitted that he 
acted as the agent of the Ist defendant; and that the cloths 
were purchased for the use of the-Ist and 2nd defendants. Relief 
appears to have been claimed against him on the footing that he 
would be personally liable for executing the note as agent if he had 
no authority to do so. At the trial of the suit, it was contended 
that the 3rd defendant was personally liable as the executant of a 
negotiable instrument and an additional issue was framed to raise 
this new question. The District Munsif held that he was personally. 
liable and passed a decree against defendants Nos. 3 to 5; the 4th 
and 5th defendants were also held liable to the extent of the joint 
family property in their hands. Defendants Nos. 3 to 5 appealed to 
the District Court against the Munsif’s decision. The District 
Judge agreed with the Munsif and held that the suit was rightly dis- 
missed against the 1st and 2nd defendants. It was represented to us 
that at the hearing of the appeal the plaintiffs applied thatthe 1st 
and 2nd defendants should also be made parties to the appeal in 
order that a decree might be passed against them if the 3rd defend- 
ant was held to be not liable. As the District Judge agreed with the 
Munsif on the question of the 3rd defendant’s liability, the 1st and 
2nd defendants were not made parties: Defendants Nos. 3 to 5 
have preferred this second appeal; and the question raised for 
decision is whether the judgment holding the 3rd defendant per- 
sohally liable for the debt is correct in law. I cannot but think that 
the District Munsif ought not to have allowed the plaintifts at the 
trial to set up a case which was in reality entirely different from 
that which they put forward in their plaint. They admitted there 
that they dealt with the 3rd defendant as the agent of the Ist 
defendant, and that their right to recover the money was primarily 
against the Ist and 2nd defendents. They sought to make the 3rd 
defendant liable in case the 1st and 2nd defendants were exonerated. 
In consequence of the procedure adopted by the Munsif, no witnesses 
were examined for either the plaintiffs or the defendants. The suit 
was allowed to be converted into one on a negotiable instrument 
against the 3rd defendant as the éxecutant, and the liability 
of the first and 2nd defendants for the debt was really not tried at 
all. I am-of opinion that this course ought not to have been 
permitted ‘having regard. to the allegations in the plaint. The 
plaintiffs did not allege that they were mistaken in making those 
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IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL. 


[On appeal from the High Court of Bombay.] 
Present :—Lord Shaw, Sir John Edge, Mr. Ameer Ali. 


Shrimant Raja Bahadur Raghoji Rao sa Appellant.* 
Y . Fa i 
Shrimant Raja Lakshman Rao Sahib ... Respondent. 


i Grant—Construction—Evidence contemporanea exposttio—Inam—Saran- 
jam--Impartibility—Jaghir—Incidents of grant. | 

Contemporanca expositio as a guide to the interpretation of documents is 
often accompanied with danger; and great care must be taken in its application. 
When the admitted ambiguity in a grant covers the geographical and pecuniary 
extent, it is legitimate to a court to observe the footing upon which the grantors, 
namely, the Government and its successors and officials proceeded from the 
date of the grant for a long time. - 

A grant in Jaghir of the ordinary character is no grant of the soil but a 
personal grant only of the revenue. It is personal and not hereditary and is 
resumable at pleasure and “ necessarily, impartible *’ and a custom of succes- 
sion by primogeniture would be radically ‘inconsistent with the personal and 
non;transmissive character of a grant in Jaghir and consequently not subject 
of proof. 

The-words “‘saranjam’” and "inam” are not mutually exclusive. The term 
“inam” is one af more generic significance applicable to a Government grant as 
a whole, : 

The question in the case was about the significance of the words “lands 
attached to Deur ” a term used in the grant in the case as to whether they in- 
cluded the lands belonging to the grantee in the Satara District by yielding 
an annual income of Rs. 3.000 or whether {t covered all the properties in the 

“Bombay Presidency yielding a revenue of Rs 12,000 per year. 

Held:—That the words “lands attached to Deur” included lands in the 
Presidency of Bombay which were attacned as an appanage to the title of the 
Rajah of Deur. 


` Appeal from a judgment and decree of the Bombay High Court 
which affirmed the decree of the First class Subordinate Judge of 
Poona. i 
Kenworthy Brows, Lowndes aud Dick for appellant. 
L. DeGreuyther, K. C., Ross and Gidgil for the respondent. 
Their Lordships’ judgment was delivered by 
Lord. Shaw :—This appeal is made against a decree of the High 
Court .of Juticature at Bombay, dated the 14th November 1907, 
which affirmed a decree of the Subordinate Court of Poona, dated 
the 7th December 1904. The plaintiff (respondent) and the defen- 
dant (appellant) are brothers. The main object of the suit is 
contained in the first prayer of the plaint, and to have it declared 
* 18th July 1912. ii 
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that the whole of immoveable and moveable estate mentioned in the 
schedule annexed to the plaint belongs to these two brothers as 
equal owners thereof. The elder brother, the Defendant Appellant, 
is Rajah of Deur. And the claim is resisted by him upon the ground 
that the various properties referred to had been succeeded -to by 
him, under the law.of primogeniture, as an appanage to the title of 
Rajah conferred upon him by a sa@nad issued under the hand of the 
Governor-General, Earl Canning, in the year 1862. 

The properties are situated in the Districts Poona, Ahmednagar, 
Satara and Sholapur, all-in the presidency of Bombay. They in- 
clade five mouzahs or villages, together with various vatans, hags, 
and cash allowances, set forth in the schedule. It was matter of 
agreement in the High Court that the main question in the case 
should be treated as one applicable to the villages or mousahs and 
that when the question of partibility or impartibility should be 
settled in regard to them, the remaining items in the schedule-should 
follow that decision. 


Of the mouzahs mentioned, that of Deur is situated in. Satara. 
In the course of the proceedings it has been admitted that the pro- 
perty in the Satara District is an appanage of the title of the Rajah 
of Deur, is impartible, and is succeeded to along with the title and 
position of Rajah accordingly, that is to say, by the rule of primo- 
geniture, It is submitted by the appellant that the the same result 
should have followed with regard to the rest of the porperties 
in dispute. The question in he case is whether that submission is 
correct. 


The whole of the properties are, as stated within the Bombay 
Presidency. This fact throws light upon the construction of many of 
the official minutes, despatches, entries and others, referred to in the 
case, and appears to be one of cogency. It can hardly be denied that 
the language used in all these official documents for a period of about 
fifty years is at least ex-facie language applicable to the possessions 


‘of the Rajah in the Bombay presidency as a whole. 


Points of great historical interest are naturally suggested by a 
review of the pedigree put in by the parties. The -records:of the 
Bhonsle family—the Rajahs of Nagpur—-are bound up during a long 
period of time with many. stirring adventures and achievements -in 
the course of the Mahratta ascendency and its decline. The 
position of the family was one of great note from the middle of 
the 17th, and during the whole course of the 18th, and first-half of 
of the 19th, centuries. The.possessions of these Rajahs were exten- 
sive, stretching throughout many portions of the Central Provinces, 
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allegations. They should not have been permitted to throw entirely 
on the 3rd .defendant a liability which they themselves admitted 
really lay on. defendants Nos. 1 and 2. I would therefore reverse 
the decrees of both Courts on this ground, strike out the additional 
issue framed by the District Munsif and remand the suit to the 
Munsif's Court for fresh disposal according to law on the issue 
originally framed. - 


As the question of the liability of the 3rd defendant as the maker 
of the note was fully discussed at the hearing, I consider it desirable 
that I should-make a few observations as to the state of the law on 
the point. Section 28 of the Negotiable Instruments Act enacts 
that “an agent who signs his name to a promissory note, bill of 
exchange or cheque without indicating thereon that ‘he signs as agent, 
or that he does not intend thereby to incur personal responsibility 
is liable personally on the instrument, except to those who induced 
him to sign upon the belief that the principal only would be 
held liable.” According to the language of the section, a person 
who executes a promissory note as an agent, would be personally 
liable, unless he does one of two things: he must either indicate 
‘thereon’ (that is on the note) that he signs as agent or he must 
indicate on the note that he does not intend thereby to incur person- 
al responsibility. An indication of either of the two things will do. 
Now, has the 3rd defendant done so in this case? The note is exe- 
cuted by Konetti Naidu, that is the 3rd defendant, « holding power 
of attorney from the Zemindar Durai Raja Avergal” (that is the 1st 
defendant). Then the consideration for the note is set out, “Amount 
due to you including principal and interest up-to-date upon settle- 
ment of account of dealings which was standing against the name 
of Rani Chakkani Ammal on cloths, etc., having been purchased 
ere this for the Vellikurichi palace is Rs. 694-6-0.”- Now the 
debt is said to have been incurred by the’ ist defendant’s mother 
and for the Vellikurichi palace, that is, the palace of the Ist 
defendant. Itis contended that it was not stated who Chakkani 
Ammal was. That is entirely unnecessary. The plaintiffs well knew 
who she was and they well knew that the Vellikurichi: palace 
was the palace of the Ist defendant. Then follow -the words 
of promise: “I promise to pay this sum of rupees six hundred 
and ninety-four and annas six.” The question is, has or has 
not the 3rd defendant indicated on the note that he does not 
intend .to incur personal responsibility: for the debt? He ‘has 
described: himself as the agent of the 1st defendant holding a 
power of attorney from him. He has described the debt as ‘one 
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binding on the 1st defendant and incurred by the Ist defendant’s 
mother. In instruments executed by the people of this country, it 
is, in my opinion, very uncommon for the executant to describe him- 
self as agent of another, unless the contract is entered into by him 
asan agent. In this case, the justification for his acting as an agent 
is also referred to, namely, that he holds a power of attorney from 
the 1st defendant. The question whether the 3rd'defendant executed 
the document as agent and whether he has indicated that be did 


“not intend to be personally responsible for the amount of the note is 


one of construction. In construing the instrument, I think it is 
proper and necessary to put oneself in the position of the executant 
and to .take into consideration the habits of the poeple of this 
country in the matter of conveyancing. These habits may not be 
the same as those of people in England or elsewhere, and the cons- 
truction to be put on an instrument executed by a Hindu here should 
not necessarily be made to depend on the construction of a similarly 
worded instrument executed by an Englishman. It is contended 
that decisions under section 28 of the Negotiable Instruments Act 
should follow the English decisions which have placed a construc- 
tion on similar instruments in England and on section 26 of the Bills 
of Exchange Act, 45 and 46. Vic. C. 61. Now this (section 26) runs 
as follows :— 


(1) “Where a person signs a bill as drawer, indorser or accep- 
tor and adds words to his signature, indicating that he signs for or 
on behalf of a principal, or‘in a representative character, he is not 
personally liable thereon: but the mere addition to his signature of 
words describing him as an agent or as filling a representative charac- 


“ter does not exempt him from personal liability. 


(2) In determining whether a signature on a bill is that of the 
principal or that of the agent by whose hand it is written, the con- 
struction most favourable to the validity of the instrument shall be 
adopted.” In my opinion, these words are materially different from 
the language of Sec. 28 of the Indian Negotiable Instruments Act. 
According to the English Act, words should be added to the signature 
indicating that the executant signs for or on behalf of a principal ; 
but the Indian Act does not require this but only an indication, not in 
the signature but anywhere on the note, that the executant signs as 
agent. Then an alternative requirement is regarded as sufficient by 
the Indian Act. It is enough if it is indicated in the note that the 
executant does not intend to incur personal responsibility. I donot 
see any reason for not giving to the words of section 28 their plain 
and ordinary meaning. I do not think it is justifiable to require in 
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India that there should be words added to the signature to show 
that it is that of the principal and not that of the man who puts 
his hand to it. In my opinion, construing the instrument in the light 
of my experience as to the habits of the people of this Presidency in 
conveyancing, the 3rd defendant has indicated in the promissory 
note both that he signed it as agent and that he did not intend to 
incur any personal liability on it. In C. R. P. No. 816 of 1909, 12 
Indian Cases, page 421 a note was executed in favour of one 
Chellappa Chettiar described as the agent of another person. The 
payee endorsed it in favour of another and described himself merely 
as Chellappa Chetty without any words indicating that he made the 
endorsement as agent. It was not contended that he made the 
endorsement as agent. But it was argued that the note must be 
taken to have been executed in his own favour personally 
and that the endorsement by him personally was ‘sufficient to 
transfer the noteto the indorsee who instituted a suit upon it. 
The judgment in that case to which I was a party held that 
prima facie the note must be taken to have been executed to 
Chellappa Chetty in his character as agent and that he was not 
the beneficial owner of it. The respondent relies on a judgment of 
Krishnaswami Aiyar J., in Aiyathurai Iyer v. Dharmasiva Iyer.2 
There the executant of the note was described in the body of the 
note as an honorary manager. The signature to it was not made as 
the agent of anybody. The learned Judge held that there was no 
indication that the executant did not intend to make himself per- 
sonally liable. It was.found that he.had no authority to make the note 
so as to bind either the principal, who was a trustee of a temple or the 
temple itself. On these facts the executant would be clearly liable, 
as he purported to act as agent when he had no authority to do so. 
The decision, however, proceeded apparently on the construction of 
section 28 of the Negotiable Instruments Act. The learned Judge 
held that “the description of the first defendant in the body of the 
pro-note as honorary manager is not an indication on the face of the 
pro-note that he does not make -himself liable.” I should myself 
think that the description of the executant as honorary manager 
would be an indication that he was not to be personally liable. Of 
course an agent might contract to be personally liable, and it would 
be open to the payee to prove such an agreement. But apart from 
such agreement, I think that in this country the description itself 
should be taken to be an indication that the executant should not be 
personally liable. The Yecision in the particular case as to the 
liability of the executant for the debt was obviously right, though, 
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in my opinion, the learned Judge did not attach sufficient weight to 
the import of the description of the maker as the agent of the trustee 
of the temple. : 

Having regard to the language of section 26 of the English 
Act, I think the English decisions cited at the hearing are hardly 
in point. In Chapman v. Smethurst, + the promissory note was 
signed by the managing director of a Company thus:—“J. H. 
Smethurst’s Laundry and Dye Works Limited, J. M. Smethurst, 
Managing Director.” ‘The maker was held to be personally liable. 
Channel J., held, referring to the earlier cases on the point, 
that the note was not signed by the maker as an agent of 
the Company. His attention was directed to the fact that 
the name of the Company and the words ‘managing direc- 
tor’ were put on the document by means of a stamp. But 
he observed. “I must look at the document as a whole, and so 
looking at it, I must give to the stamped words the same effect as if 
they had been written. * * It is not sufficient for the party signing 
to describe himself as agent ; he must show that he signs as agent 
and contracts as agent.” I believe the learned Judge meant that 
there must be words in the signature showing that it was made as 
agent. But section 28 of the Indian Act, as already stated, does 
not require this. Great importance was attached by the learned Judge 
to the use of the word “I.” The decision of Channell J., was rever- 
sed on-appeal, see Chapman v. Smethurst? the court of appeal being 
of opinion that the note wasepractically the note of the Company. 
In Alexander v. Sizer? a less strict view was taken, Kelly, C. B. 
observed : “ Now, looking at the terms of the note itself, it seems 
to me that it does not, on its face purport to be a personal contract. 
Tf it had been so, and had been made on some consideration moving 
towards him personally, it would have been signed, “ John ` Sizer,” 
and no more. But we find that although in the body of it the personal 
pronoun ‘I’ is used, it is signed ‘John Sizer, Secretary’ for the 
Company. Unless intended to be the Company’s note and not his own 
it is difficult to see why it was signed as ‘Secretary’ at all or why 
the Company’s name was introduced into it. Ihave no doubt it 
was signed by the defendant only as Secretary, and was intended as 
the noté of the Company.” He distinguished Leadbitter v. Farrow? 
as being a case in which the indication was merely to the effect that 
the debt was to be placed toa particular account, which did not 
therefore show that the executant was not to be liable personally. 
As stated by Channell, J, the question is one to be decided by inter- 





1. (1909) I K. B. 73; 927 C. A. 2, (1869) L. R. 4 Ex. 102. 
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preting the instrument taken as a whole. And in this country 
importance is not to be attached solely to the way in which 
the signature is made. I consider it unnecessary to refer to 
one or two other English decisions that were relied on at the hear- 
ing. . There is no doubt that the view taken in English cases is 
stricter than would be warranted by the language of section 28. 
The English view is embodied in section 26 of the English Act 
which undoubtedly throws a heavier responsibility on a person who 
wishes not to make himself personally liable on a pro-note. The 
governing principle is laid down in Halsbury’s Laws of England, 
Vol. I paragraph 463, pp. 219 and 220. “ Prima facie a party is 
personally liable on a contract if he puts his unqualified signature to 
it. In order, therefore, to exonerate the agent from liability, the 
contract must show, when construed as a whole, that he contracted 
as agent only, and did not undertake any personal liability. It is 
not sufficient that he should have described himself in the contract 
as an agent whether as part of his signature or otherwise. But if 
he states in the contract, or indicates by an addition to his signature 
that he is contracting as agent only on behalf of a principal, he is not 
liable, unless the rest of the contract clearly involves his personal 
liability, or unless he is shown to be the real principal.” Mr. Sitarama 
Rao referred to paragraphs 289 and 290 page 301 of Volume 1 of 
Daniel’s Negotiable Instruments ; but I do not think they carry the 
case any further. ‘He also relied on Subbanurayana Vathiyar v. 
Ramaswami Aiyer but all that was decided in that case was that 
payee of a negotiable instrument was entitled to-sue on it even though 
he was only a benamidar for the person really intended to be the 
payee. I donot think that that case is an authority which helps the 
respondent in this case. Section 27 of the Indian Act provides that 
“ every person capable of binding himself or of being bound as men- 
tioned in Section 26 may so bind himself or be bound by a duly 
authorized agent acting in his name.” ‘The section does not require 
that the agent should sign in his name. It is enough if the instru- 
ment shows that the agent acts for him, even if it be held that evid- 
ence de hors the instrument is not admissible to prove the fact. In 
Sesha Aiyar v. Mangal Dossjee.2 Munro and Abdur Rahim JJ., 
held that the maker of a promissory note could plead and prove that 
he executed it merely as a benamidar for another and that no con- 
sideration flowed in his favour from the payee. The note had not 
been negotiated. Ifitis open to the maker to prove that he was 
only a benamidar for a third person, I see no reason why he should 
not be entitled to show that he was only an agent for another. But 
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perhaps section 28 will not allow going so far, because it provides 
that the note itself must indicate that the executant acted only as 
the agent of another in making it. I am prepared to hold that in 
this case the note indicates that the 3rd defendant was not to be per- 
sonally liable for the amount. -But as already stated the question 
does not arise here as the plaintifis admitted in the plaint that 
the 3rd defendant was not liable as the maker of a negotiable 
instrument, and that he acted only as the agent of the 1st defendant. 
The plaintiffs are themselves the payees under the note and do not 
claim any rights as holders in due course Who were misled by the 
words of the instrument. I would reverse the decree against the 
3rd defendant as the maker of a negotiable instrument. The suit 
must be remanded to the Munsif in order that it may be tried on the 
other issues. The respondents must pay the appellants’ costs. 


Sadasiva Aiyar, J]:—The short question in this appeal is 
whether 3rd defendant who signed the negotiable pro-note Exhibit 
A without indicating in the signature that he signed as agent and 
without expressly stating in the preliminary recitals in the body of 
the note that he did not intend to make himself personally liable 
can escape liability to the holders of the note by contending that 
as he described himself in the beginning of the note as agent of 1st 
defendant and as the debt for which the pro-note was executed is 
recited to have been incurred by a lady whom the holders know to 
be Ist defendant’s mother, he is not legally liable.on the pro-note. 


It has been held in thé Full Bench case in Subba Narayana 
Vathiyar v. Ramaswami Aiyar ! that “before the passing of the” 
(Negotiable Instruments) “ Act, negotiable instruments were gover- 
ned in this country as in England by the law merchant, and 
as stated in Leake on Contracts (4th Edition, page 337) 
“according to the Law merchant, no person could be sued 
unless he appeared as ‘party by name or designation on the face of 
the instrument’ and that the Negotiable Instruments Act presumably 
reproduced the pre-existing law “as was to be expected in a codify- 
ing Act.” The learned District Munsif (Mr. K. V. Desikacharry) 


< has in this case, dealt very ably with the question of law and I am 


glad to be able to adopt his whole reasoning on the point. As 
stated in Halsbury's Laws of England (Vol. I, paragraph 463), a 
man putting ‘his unqualified signature’ to a negotiable instrument 
as in this case’ cannot be allowed to escape personal liability unless 
he clearly and unmistakeably indicates on the instrument taken as a 
whole that he did not undertake any personal liability. As remarked 
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in the Munsif’s Judgment, “It is quite consistent with the language 
of the pro-note that as between the plaintiffs and the executant of 


the pro-note the executant was to be liable and the executant was | 


to adjust the accounts between him and the principal the amount 
of the pro-note.” “A mere description in the body of the pro-note” 
(that the maker is an agent) ““ will not exempt” him from personal 
- liability. “ The body of the pro-note only sets out the occasion on 
which the pro-note came to be executed.” Why should a holder: of 
a negotiable instrument be driven to make inquiries whether a man 
who puts his unequivocal signature to it is really an agent of some 
other person as he described himself in the body or whether he had 
authority to bind that principal? The very object of the law mer- 
chant might be defeated if, when the executant does not choose 
expressly to repudiate his own personal liability to the holder (whoever 
he may be) according to the law merchant, he should be allowed to 
spell out an implied non-liability on his part by involved arguments 
and by appeals to the negligent practices of people in the 
mofussil. Sesha Aiyar v. Mangal Dossjee+ has no appli- 
cability as the maker of the note in that case set up want of 
‘consideration as against the original payee himself. The decision 
in C. R. P. 816 of 1909 turned upon the question whether the payee 
who was described as an agent of another was the real holder of the 
note or whether his principal was the real holder and that decision 
did not affect the question of the liability of a maker who signs as 
maker without indicating that he does not intend to make himself 
personally liable. The fact that the note has not been negotiated, 
to a stranger without notice can become important only when fraud 
or want of consideration or like defence is set up but is not relevant 
when considering the legal liability of the maker of the note. 


I think that I am fully supported in the above view by the 
judgment of that learned Judge, the late Krishnaswamy Iyer J., in 
the case reported in Madras Weekly Notes, [1911] Vol. I, page 
143. That case was even stronger for the defendant and weaker 
for the plaintiff than this case. I have looked into the printed papers 
in that case and I find that not only did the executant describe him- 
self in the body of the note as an honorary manager but he expressly 
said that the debt for which he was executing the pro-note was 
incurred “for the January kist of the Devastanam” of which he 
was honorary manager. And yet, the learned Judge held that there 
was no indication that the executant did not intend to make him- 
. self personally liable. The*learned Judge reversed the judgment of 
the lower Court which held that the honorary manager was not 

I. (1910) 20 M. L. J. 144. 
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personally liable. The following passages of the judgment are 
important :—‘* The Ist defendant is the executant of the pro-note. 
He has not signed that pro-note as agent on behalf or anybody 
else. The description of the Ist defendant in the body of the pro- 
note as honorary manager is not an indication on the face of the 
pro-note that the does not make himself liable.” In the present 
case, the recital in the pro-note is to the effect that some lady had 
incurred some debt and that the executant of the pro-note is the 
agent of some gentleman (whose connection with the lady who 
originally incurred debt does not appear from the note itself) and 
then the executant signs the pro-note in his own name, agreeing 
personlly to pay the money. -(“I shall pay to you or to your order 
* * * and obtain back the pro-note.”) T hough I am not bound 
by the decision of Krishnaswamy lyer J. sitting singly, I see no reason 
to dissent from his considered opinion as it is in evident conformity 
with the English Law which was intended (according to the Full 
Bench case in 30 Mad. page 88) to be reproduced in the Negotiable 
Instruments Act. 


The 3rd defendant does not allege that plaintiffs had induced 
the 3rd defendant by misrepresentation or fraud into executing the , 
pro-note with the terms in which it runs. The honest narrative 4 
given by the plaintiffs in their plaint as to the circumstances which 
led to the execution of the pro-note or the ignorance of the plaintiffs 
and of the 8rd defendant as to their respective mutual rights -and 
liabilities under Exhibit A cannot, in my opinion, deprive the plain- 
tiffs of their legal rights or exonerate the 3rd defendant from his 
legal liabilities: The questions—(@) Whether a person whose name 
does not appear in a pro-note as obligee or endorsee could be allowed 
to sue on it, (b) Whether a person who is really a benamidar for an 
undisclosed owner but who is the apparent holder of a note is entitled 
to sue on it, (c) Whether a person who is liable on the face of the 
note as the maker could escape liability, by pleading that somebody 
else is alone liable and that he did not intend to make himself liable, 
and (d) Whether a- person who is not liable on the face of the 
instrument could be made liable as the real obligor (or a co-obligor) 
except in cases in which the Hindu Law could also be applied supple- 
mentarily, all these questions have to be decided by Courts according 
to the law Merchant which modifies the ordinary law of contracts in 
some respects in order to promote the paramount interests of the 
trade and commerce of the country and the general convenience. of 
merchants—Whether, in any individual case, justice might not suffer 
by applying the Law Merchant seems to me to bea subsidiary con- 
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` sideration—The Full Bench case in 30 Madras page 88 itself shows 


that the learned Judges did not allow any such subsidiary oo 
ation to affect their decision in that case. 

As regards the technical objection that the plaintiffs in their 
plaint as originally framed prayed primarily for a decree against 
defendants Nos. 1 and 2 and only in the alternative against defend- 
ants Nos. 3 to 5 I do not find that the plaintiffs put forward misre- 
presentation about the 8rd defendant’s authority from the alleged 
principal (1st defendant) as their cause of action against 3rd defend- 
ant. The plaintiffs merely said that if on any grounds, the Court 
considered that the defendants Nos. 1 and 2 could not be held liable 
under the negotiable instrument sued on, defendants Nos. 3 to 5 may 
be made liable. Before the trial, their vakil evidently put forward 
the definite ground of 3rd defendant’s liability based on the Law 
Merchant and hence an additional issue was framed and the parties 
went to trial after the additional issue was framed. The plaintiffs 
could not bring a fresh suit against defendants Nos. 3 to 5 based on 
3rd defendant's liability as maker if this suit was dismissed against 
them and I think that the learned Munsif did not act improperly 
(having regard to the ordinary character of pleadings in the mofussil) 
in allowing plaintiffs to put forward definitely a ground of attack 
against 3rd defendant which was not inconsistent with the plaint 
allegations and in raising an issue thereon.’ Having in view the great 
uncertainty of the law on the point, the vagueness or incompleteness 
in the plaint in respect of the grounds of, 3rd defendant's liability on 
the pro-note and the short delay of plaintiffs in getting a definite 
issue onthe legal liability of 3rd defendant, should not, in my opinion, 
be allowed at this stage to defeat the plaintiffs’ claim as against him. 
It is even now not at all certain that defendants Nos. 1 and 2 (more 
especially 2nd defendant) tould be made liable on the pro-note, even 
if plaintiffs are able to prove that 3rd defendant had authority from 
Ist defendant to execute the plaint pro-note. Under such circum- 
stances, I am not disposed ‘to defeat plaintifts’ suit against 3rd 
defendant on the ground that plaintiffs could not rely on 3rd defend- 
ant’s legal liability as maker but should be allowed to succeed only 
if they prove that he was guilty of misrepresentation in respect of 
his alleged authority from Ist defendant. The conduct of defend- 
ants Nos. 3 to 5 in scrupulously refraining from making defendants 
Nos. 1 and 2 parties not only to the regular appeal in the District 
Court but also to this Second Appeal in this Court (though plain- 
tiffs had expressly prayed to the District Court to make defendants 
Nos. 1 and 2 parties to the appeal before the District Court, if the 
District Court was inclined to exonerate defendants Nos. 3 to 5 
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indicates to my mind that defendants Nos. 3 to 5 are probably acting 
in collusion with defendants Nos. 1 and 2 to defeat and delay the 


plaintiffs’ claims. 
In the result, I would dismiss the Second Appeal with costs. 


Sundara Aiyar J.—As my learned brother has come to the 
conclusion that the decision of the lower Courts is correct, the appeal 
is dismissed with costs under section 98 of the Civil Procedure Code. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 


Aiyar. 


Muthukrishnien and others ... Appellants. (Plaintiffs).* 
v. 
Viraraghava Iyer and another ... Respondent. (Defendent). 


Negotiable instrument—mortgage of—Rights of Mortgagee—Mortgagee 
allowing suit on negotiable instrument tobe barred—Liability of mort gagee— 
English equitable Rules, applicability to India—Stare decisis, rule of. 

A mere hypothecation or mortgage of a negotiable instrument does not 
vest the ownership in the hypothecatee or mortgagee nor operates as a transfer 
of the debt. A pledgee of adebt who has not obtained an assignment of it 
cannot sue to recover the debt. : 

In the absence of a transfer by endorsement the hypothecatee or mortgagee 
of it is not entitled to sue on the negotiable instrument and his much less bound 
to sue on it ; and consequently, he is not liable to account for the loss that has 
occurred to the transferor in allowing it to be barred. 

Great care has to be exercised in applying to India the English rules of law 
as to equitable rights. Ramasami Pillai v, Muthu Chetti! dissented from, 

Per Sadasiva Aiyar J:—A pledge ofa negotiable instrument is an assign- 
ment thereof ; and it entitles the pledgee or creditor to sue on it: and a creditor 
who allows the recovery of the amount due under the instrument to be barred 
is liable to be debited with the loss in an account between himself and his deb- 
tor. Isri Prasad v. Rai Gunga Prasad Singh Bahadur, Ardesir Bejonji 
Surti v. Syed Sirdar Ali Khan} Ramasami Pillai v. Muthu Chetti! followed: 

The principle of stare decisis should be followed in all doubtful matters, 


Second appeal from the decree of the Dietrict Court of Madura 
in A. S. Nos. 409 and 310 presented against the decree of the Court 
of the Principal District Munsif of Madura in O. S. No. 715 of 1909. 

C. V. Ananthakrishna Aiyar for appellant. ' 

K. N. Aiya fòr respondent. 

The court delivered the following. 
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Judgment :—Sundara Aiyar, J—A question of law of some 
importance has been raised for decision in this case. The plaintiffs 
sued to recover the amount due on a mortgage bond Exhibit A 
executed by the 1st defendant to one Muthusami Aiyar, the father of 
the plaintifts. The bond hypothecated certain immoveable property 
and certain debts due to the Ist defendant under a promissory note 
and two simple mortgage documents. All these three documents 
were apparently handed over to the plaintiff's father along with 
Exhibit A, The mortgage bonds were returned to the 1st defendent 
to enable him to realise the monies due under them and pay the 
same towards the amount due on Exhibit A, 


The plaintifts allege that no payment was really made by the 
defendants and the 1st-defendant’s plea that he paid Rs. 100 has been 
negatived by the Lower Courts. The right to enforce payment of the 
promissory note (which was executed by a third party in first defend- 
ant’s favor) became barred by limitation while it was in plaintiff's 
custody. - 


It was contended that the plaintiff should be debited with the 
amount due on the note as.he was bound to recover it from the 
maker. This contention has been upheld by both the Lower Courts, 
Plaintiffs appeal and the question for decision is whether the plain- 
tiff was bound to collect the amount due on the promissory note. 
Exhibit A dated 26th October 1902 states, “As I have received 
Rs. 600 from you by mortgaging the following i.e., the house,..and 
the promissory note mentioned as ‘2’ in the Schedule..for Rs. 500 
executed by my brother Sankara Subbier on the 21 November 1901. ..I 
promise to repay the said sum of Rs. 600 with interest thereon at one 
per cent. per month within a year from the date hereof failing which 
I shall repay the principal and interest theron at 1} per cent. per 
month and add the interest to principal every year and repay the 
same with compound interest at the rate aforesaid failing which you 
may proceed against the mortgaged properties, other properties or 
personally for the collection thereof.” The promissory note was 
not transferred to the plaintiff’s father according to the terms of 
Exhibit A. The note was payable to the 1st defendant ‘ or order at 
sight or on demand,’ It was not endorsed over by the payee to Muthu- 
sami Aiyar when Exhibit A was executed or at any time subsequently. 
The contention of the respondent here which is the same as in the 
Lower Court is that the mortgage of a debt when possession of the 
bond or other instrument evidencing it is handed over to the mortgagee 
amounts in law to an assignment of it that although the pronote was 
not endorsed over to Muthusami Aiyar, Exhibit A was sufficient to 
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transfer the right to the note as a chose in action to Muthusami 
Aiyar, and that Muthusami Aiyar was entitled and bound to do every 
thing in his power to realise the amount due on it failing which he 
was debitable with the loss caused by his omission to do so. After 
full consideration I am unable to uphold these contentions. Iam of 
opinion that Muthusami Aiyar and the plaintiffs were not entitled to 
sue the maker of the note for the recovery of the amount due under 
it, and even if they were entitled to do so, they were not bound to 
do so. 


If the second point be decided in plaintiffs’ favor, it would be 
sufficient to dispose of the case. A chose in action or a negotiable 
instrument may no doubt be transferred or assigned to a creditor 
by way of security for a debt, that is, the ownership of the negotiable 
instrument or the chose in action may be transferred to the creditor 
and he may be made liable to account for the proceeds as a trustee. 
If he recovers the amount due he'would be bound to apply it towards 
the debt due to himself, and if the amount exceeds his debt he would 
be bound to pay the balance to the assignor. This is what I under- 
stand by ‘ assigning a debt or a negotiable instrument by way of secu- 
rity.” But I am unable to hold that a mere hypothecation or mortgage 
would vest the ownership in the hypothecatee or mortgagee. None 
of the cases cited by the Respondent except the one to be noticed 
hereafter goes in my opinion to support the contrary view or to 
show that a mere mortgagee of a debt or chose in action would be 
competent to sue the original debtor of the mortgagor for the recovery 
of the debt. I shall first deal with the decisions that have been 
relied on by the respondents. 


Shyam Kumari v. Rameshwar Singh* was a decision of the 
Privy Council. In that case the mortgagor at the time of the mortgage 
in question executed in favor of the mortgagee another. deed spoken 
of as Bechinama by which he assigned tohim a debt due to him 
from a third person. The question before their Lordships was whether 
the mortgagee was not bound to use reasonable diligence to recover 
the assigned debt from the debtor. Their Lordships concurred 
with the Calcutta High Coart in holding that he was bound to do so. 
The judgment does not touch the question whether when there is no 
assignment the mortgagee either could, or would be bound to take 
steps to recover the debt In Isri Prasad v. Rai Gunga Prasad 
Bahadur? it was held that the mortgagee in the particular case who 
had sued for the mortgage debt after the claim was time barred and 
failed to recover any thing was debitable with the amount of the 





1. (1904) I. L, R. £2 C. 27, 2. (1910) 14 C. W. N. 165. 
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debt. The learned Judges Stephen and Chatterjee JJ. held on the 
construction of the particular document that both the mortgagee 
and the mortgagor were entitled to sue the debtor for the original 
debt. The mortgagee advanced the money partly to provide for the 
expenses of such a suit. They observed that the mortgage deed 
contained provisions safeguarding the mortgagee’s right in case the 
mortgagor realised the debt. It does not appear from the judgment 
whether the terms of the mortgage deed contained a clause assigning 
the debt to the plaintifts by way of security but probably it did; for 
the obligation on the mortgagee’s part to get in the debt is rested on 
a passage cited from Costes ‘Law of Mortgage” where it is pointed out 
that a mortgagee taking an assignment of a debt by way of mort- 
gage “should be specially protected against the obligation which 
whether by analogy to a mortgagee in possession who is bound to 
account for what he might have received but for his own default, 
or to a creditor who, by giving time to the principal debtor, dis- 
charges the surety, would otherwise attach to him to get in the debt 
in due course, under the penalty of being charged with the loss in 
case any arise through his default.’ It is clear from the citation 
made that the learned Judges proceeded on the ground that 
there was an assignment of the debt in the case. They do 
not say that any mortgage of a debt would amount to ‘an 
assignment whether there is a clause purporting to make an assign- 
ment or not. They proceeded on the facts found by them in: the 
particular case. Reference is made in the judgment to Muthu 
Vijia Ragunatha Ramachandra Vacha Mahat Thurai v. Venkata- 
chellam Chettit, in which it was held that a sub-mortgagee is entitled 
to sue for the sale of the mortgaged property. The learned judges of 
the Calcutta High Court go on to say that if this is so where a mort- 
gage debt is mortgaged much moze must it be the case where the mort- 
gage is of a simple debt. With all respect to the learned judges I 
am unable to agree with this observation. Muthu Vijia Ragunatha 
Ramachandra Vacha Mahat Thurai v. Venkatachellam Chetti! did 
not decide that a sub-mortgagee, could sue to recover the debt due ot 
his mortgagor, but only that the sub-mortgagee could in suing to re- 
cover his own debt bring to sale the properties mortgaged to his 
mortgagor instead of merely bringing to sale his mortgagor’s 
interest. His interest in what was mortgaged to his mortgagor was 
held . sufficient to entitle him to sell what was mortgaged to his 
mortgagor. It would be going a great deal further to hold that the 
sub-mortgagee could sue on the cause of action open to his mort- 
gagor to recover the debt due to the latter. 


1. (1896) L L. R. 20 M. 35. 
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In English law the mortgagee is the owner of the property, the 
mortgagor’s right being only an equitable interest. When the 
mortgagee sub-mortgages, the sub-mortgagor would in turn become 
the legal owner and would be entitled to foreclose in the same manner 
as his mortgagor himself could. The decision in favor of the sub- 
mortgagee’s right was based partly on the provisions of the Transfer 
of Property Act S. 86. The mortgagor’s right of redemption exists 
not only against his mortgagee but as against the sub-mortgagee. 
This was relied on as giving a corresponding right to the sub-mort- 
gagee to bring the original mortgagor’s right to sale for the enforce- 
ment of his sub-movtgage. The sub-mortgagee certainly could not 
sue his mortgagor’s mortgagor for the recovery of his debt by the 
sale of the original mortgagor’s rights without making the mortgagee 
himself a party. The right recognised by the learned judges must, I 
think, be rested on the ground that both the mortgagee and the sub- 
mortgagee having rights in what'was mortgaged by the original 
mortgagor, the sub-mortgagee is entitled to recover his own rights by 
getting the Court to adjudicate upon the respective rights of himself 
and his mortgagor. In any case Muthu Vijia Raghunatha Rama- 
chandra Vacha Mahali Thurai v. Venkatachellam Chetti,1 does 
not throw any duty on the sub-mortgagee to sue the original mort- 
gagor for the latter’s benefit. 


Ardesir Beyonji Surti v. Syed Sirdar Ali Khan? was a case 
where the debt was assigned to the mortgagee, Chandavarkar J. 
expressly bases his judgment on the ground that the transaction 
amounted to an assignment although there was difficulty in the 
construction of the documents. The learned judge observes “The 
English cases cited before us as making a distinction between a charge 
and an assignment have no bearing on the question here,which must be 
decided solely with reference to the intention and conduct of the 
parties disclosed in the evidence and the provisions of the Transfer 
of Property Act. The transactions evidenced by Exhibit 14 and 
Exhibit 14 A are substantially transfer of ‘an actionable claim’ 
dealt with in Chapter VIII of that Act.” The learned Judge then 
enunciates a further proposition which with all respect appears to 
me to go too far and is not consistent with the view taken in 
English Law “ Where a creditor purports to create a lien or charge 
on the debt due to him in favor of another person the words ‘lien’ 
or ‘charge’ have no meaning except as giving the latter a right to 
recover the debt from the debtor. The transaction is in reality one 
where by the owner of what in English Law is cailed a chose in action 








1. (1896) I. L. R. 20 M. 35 2, (1908) I. L. R. 33 B. 610, 
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transfers it to another. And that is what the evidence in this case 
establishes to have been the intention of the parties to Exhibits 14 and 
14 A.” On the finding of the learned Judge that the parties intended 
in the particular case to make an assignment: the decision is unim- 
peachable. But the dictum above cited seems to me to go too far. 


Another case referred to at the Bar is Makund Lall v. Ragho- 
put Doss+ Dr. Rash Behari Ghose in his well-known treatise on 
Mortgages doubts the correctness of this decision. ‘The learned 
Judges held that although the mortgagee in the case was by the 
provisions of the document authorised and required to sue on the 
bond mortgaged to him he was not bound todo so. I share in 
Dr. Ghose’s doubt as to the correctness of that decision. In the 
name of the case will be noted when there was an assigment of the 
bond to the mortgagee and he was made accountable for the pro- 
ceeds of it. 


Durham Brcthers v. Robertson? was relied on by the learned 
Vakil for the appellant. That case seems to me to be against the 
respondent. The question raised there was whether according to 
the provisions of S, 25 sub-section 6 of the Judicature Act of 
1873 a person who has an absolute assignment of a debt, but by 
way of security and not absolutely could maintain a suit for the 
recovery of the debt. The Court below held that he could not. 
The sub-section of the Judicature Act referred to provides “ Any 
absolute assignment by writing under the hand of the assignor (not 
purporting to be by way of charge only) of any debt or other legal 
chose in action of which express notice in writing shall have been 
given to the debtor, trustee or other person from whom the assignor 
would have been entitled to receive or claim such debt or chose in 
action shall be, and be, deemed to have been effectual in law......... 
to pass and transfer the legal right to such debt or chose in action 
from the date of such notice, and all legal and other remedies for the 
same, and the power to give a good discharge for the same without 
the concurrence of the assignor.” In that case it was held that the 
assignment was by way of charge only and not absolute. The 
Judgment of Chitty L. J. explains the circumstances which led to the 
enactment of the section. He points out that in equity a mere 
charge would operate as a partial equitable assignment. “ In 
his suit in equity, even when the assignment was absolute on 
the face of it, he had to make his assignor, the original creditor, 
party in order primarily to bind him and prevent his suing at law, 
and also to allow him to dispute the assignment if he thought fit. 





1. - (1867) 2 Agra, 83, 2. (1898) 1 Q. B. 765. 


Muthu- 
krishnien 
v. 
Viraraghava 
Iyer. 
Sundara 
Aiyar J. 


Muthu- 
krishnien 
v. 
Viraraghava 
Tyer. 
Sundara 
Aiyar J. 


436 THE MADRAS LAW JOURNAL REPORTS, [VOL. XXIII, 


This was a fortiori the case where the assignment was by way of 
security or by way of charge only, because the assignor had a right 
to redeem. Further the assignee could not give a valid discharge 
for the debt to the original debtor unless expressly empowered so to 
do. The original debtor, whether be admitted the debt or not, was 
not concerned with the state of the accounts between,the assignor 
and the assignee where the debt was assigned by way of security. 


“Now it was in order to afford some remedy for this state of 
the law that sub S. 6 was passed. It is plain on reading it that it 
does not apply to every case of equitable assignment of a debt or 
chose in action.” “Two matters as is apparent on the face of it, 
had to be regarded : first, the simplifying the remedy in favor of the 
assignee ; and secondly, the protection of the original debtor.” The 
Lord Justice later on refers to the judgment of Willes J. in Halliday 
v. Holgate? where that learned Judge distinguished between lien, 
pledge and mortgage, and spoke of a mortgage as passing the pro- 
perty out and out. He then says—“ A mortgage is not mentioned 
in the enactment ; but where there is an absolute assignment of the 
debt the limiting words as to a charge only are not sufficient to 
exclude a mortgage.” It seems to me that the learned Justice makes 
a clear distinction between a case where there is an absolute assign- 
ment and one where there isnot. In Hallulay v. Holgate} already 
referred to a pledge is stated, by Willes J. to be intermediate 
between lien and ‘ mortgage.’ But he does not say that the pledgee 
has such a property in the pledge as would entitle him to sue against 
the original debtor. l 


No English case has been cited at the arguments where it was 
decided that a person having a charge over a debt without having 
the debt assigned to him could sue the original debtor for the 
recovery of the debt. 


In Brice v. Bannister? it was no doubt held that after notice 
of assignment of part of a debt is given by the assignee to the original 
debtor, the: latter would not be justified in paying the debt to his 
creditor and if he does so, he would be accountable to the assignee 
for it. Brett L. J. did not agree and was of opinion that the 
assignee’s right must be contined to cases where a debt had actually 
accrued due from the original debtor at the time of the assignment. 
But this case lends no support to the view that a person who has a 
mere charge without an assignment can sue for the debt. If a 
charge over a debt has been given by the creditor to a third person 
and notice of it has been given to the original debtor, the latter no 





t- .(1868) L. R. 3 Ex. 299. 2. (1878) 3 Q. B. D. 569. 
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doubt cannot prejudice the rights of the holder of the charge by 
paying the debt to his creditor. But that does not show that the 
charge holder can himself sue the the original debtor for the recovery 
of the debt due to the creditor. 


On the other hand in Exparte Mure!, a clear distinction is 
drawn by Lord Thurlow between a case where only a charge has 
been created and one where there is an assignment. His Lordship 
says. “This being so Woodbridges assign to Turner, by an indenture 
containing a bare recital of what I have stated, and that Woodbridges 
were indebted to Turner in a considerable sum of money, and in 
order to make a security for this, what is done? Why an absolute 
assignment of this bond is made not recoverable in any manner nor 
any account provided for. Iam not now proceeding on an idea 
that in the actual situation of the thing an account might not have 
been demanded; for it might have happened that Turner’s debt 
might have been by other means diminished below the amount of 
bond ; in which case he must have accounted with Woodbridges, al- 
though no provision was made for it. But I mention this only to 
show; that in the idea of parties they were giving this absolutely to 
Turner and that the whole would be exhausted in satisfying Turner’s 
demand.” In another passage he observes “In the present case I 
think the bond was in the same situation in the hands of Turner as 
if it had been capable of assignment and had been actually assigned 
to and vested in him at law, he was in all respects the absolute 
master of she bond. It has been asked, if the bond had been merely 
lodged in the hands of Turner without an assignment or a power of 
attorney what would then have been the case? There it would be 
apparent that something farther remained to be done to give the 
ownership of the bond: to whom then did it belong in that case to 
make the first movement? I think there it would belong to the 
owner of the bond, and the pledgee would not be liable: for there 
the owner had not completely clothed the pledgee with the authority 
of acting on the bond,or put the bond out of his own power but kept 
the property in himself and the power of giving credit or not to the 
debtor, as he pleased... When one speaks ofta distinction between an 
equitable and legal interest, it can mean nothing more than that the 
equitable interest has not the full power and dominion over the sub- 
ject: for where the equitable interest is effectually clothed with the 
whole power it must be the same thing as if the legal interest were 
vested, and consequently the assignee answerable for the discretion 
he has exercised.” See also. Williams v. Price®. In that case 





1. (1788) 2 Cox. 264 s. c. 30 E.R. 30. 2. (1824) 1 Sim. & St. £87 s.c. £7 E.R. 229, 
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there was an. assignment of the bond and the Chancellor Sir John 
Leach abstained from expressing an opinion on the question whether 
even in such a case a creditor would be bound to take steps to 
realize the debt. But he was held liable in that case because he 
actually sued out execution and by his wilful default of duty the 
debt became irrecoverable. In Jones on ‘Pledges and Collateral Secu- 
rities’ 738 at p. 741, itis observed “the ground of a creditor’s 
liability for a loss to his debtor occurring through his creditor’s negli- 
gence in enforcing the collateral security, is said to rest in the privity 
of contract between the debtor and the creditor, established by the 
debtor’s assignment of the collateral which invests the creditor with 
the ownership of the collateral for all purposes of dominion over the 
debt assigned. He alone is empowered to receive the money to be 
paid upon it and to control itin order to protect his right under the 
assignment.” 

Great care has to be exercised in applying in jahis country the 
rules laid down in English Law with regard to equitable rights. Dr- 
Rash Behari Ghose in his book on Mortgages (see IVth Edn. p. 107) 
observes—“I trust that this cloud in the not very clear sky of 


` English Jurisprudence will not darken the law in this country. We 


have nothing whatever to do either with legal or equitable rights and 
the highly ambiguous term ‘special property’ like other unweeded 
remnants in the English law is only calculated to perplex and 
bewilder the Indian student.” 

In India the mortgagee’s right is to bring the property 
mortgaged to him to sale. The Indiaa Contract Act speaks only 
of pledge of goods. It may be assumed that incorporeal property 
although not goods in the ordinary sense may be pledged, for 
it is capable of constructive delivery of possession and that chose in 
action, negotiable instruments, shares in a company and even patent 
rights may be given in pledge. It is not clear whether in this case 
the plaintiff could be regarded as a pledgee of the promissory note 
He was not authorised by Exhibit A to sell it. The pro-note not 
having been endorsed to him he could not sell it effectually as a 
negotiable instrument as he could not endorse it over to a pur- 
chaser. There is nothing in Exhibit. A to show that he was intend- 
ed to have the power to make a private sale of the note. On the 
other hand the stipulation in Exhibit. A is that if the debt is not 
ptid within the due date he is to be entitled to recover the debt by 
sale of the hypothecated properties through court. 

But assuming that he is a pledgee no authority has been cited 
to show that a pledgee for a debt who has not obtained an assign- 
nent of it can sue to recover the debt. 
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`` According to American Law, a negotiable instrument requiring 
endorsement should be endorsed to make a valid pledge. To make 
the pledge an effectual security, it is necessary that the pledgee should 
have an effective title (See Jones on Pledges and Collateral Securities 
S. 9 p. 12. also S. 80 p. 79 where the absence of endorsement is 
stated to show that the property in the negotiable instrument would 
not effectively pass to the mortgagee.) 

I am prepared to assume that if a negotiable instrument is duly 
endorsed over to a pledgee it may be taken to be the intention of the 
parties that the mortgagee should take steps to realise it. But I do 
not think that such duty can lie on him where there has been no 
endorsement. 

It was argued that without an endorsement a promissory note 
could be transferred by a written instrument. But Exhibit A does not 
amount to a transfer. There isas I have already stated no sub- 
stantial basis for the contention that a mere mortgage of a debt 
without words of assignment would operate as a transfer of the debt. 

‘Appropriate language must be used to make an assignment although 

it is not necessary that the beneficial interest should be vested 
wholly in the mortgagee and he may be required to hold the proceeds 
In trust for the assignor. The intention of the parties in the present 
case was clearly not to make any assignment. The absence of 
endorsement on the promissory note by the Ist defendant is to my mind 
practically conclusive proof of it. There is absolutely no reason to 
suppose that it was intended to transfer the amount of the promis- 
sory note as a mere chose in action. I am clearly of opinion there- 
fore that no duty lay on the plaintiff to realize the amount due on 
the promissory note as a mere chose in action. There is nothing to 
pervent the 1st defendant in whom the ownership vested from insti- 
tuting a suit himself. Assuming that the plaintiff could have institu- 
ted a suit to recover the amount of the debt Iam of opinion there 
is nothing to shew that it was intended that he should be bound to 
do so. The case would then be similar to the one in Isri Prasad 
v. Rai Ganga Prasad Singh Bahadur, where both parties were 
held entitled to sue. 

For the reasons already stated I am further of opinion that the 
plaintiffs were not entitled to sue for the recovery of the debt. 
Ramasami Pillai v. Muthu Chetti? was strongly relied on to show 
that a suit by the plaintiff would have been maintainable. In that 
case the original creditor was a party to the suit and did not dispute 
the plaintiff's right to recover. The actual decision may be supportable 
on this ground though Miller and Krishnaswami Aiyar JJ.no doubt 
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“held that the owner of a charge on a debt could maintain an action 


to recover it from the debtor. Muthukrishna Raghunatha Rama- 
chandra Vacha Mahot Thurai v. Venkatachellam Chetti.. Isra 
Prasad Singh v. Rai Ganga Prasad Singh? and Ardesir Bejonji 
Surti v. Syed Sirdar Ali Khan? were cited in support of the judg- 
ment. Ihave already examined these cases and in my opinion do 
not stipport the view taken by the learned Judges although the 
dictum of Chandravarkar J in Ardesir Bejonji Surti v, Syed Sir- 
dar Ali khan? is expressed too widely. 

Reference is also made to Durham Brothers v. Robertson.* 
But that judgment in my opinion does not support the construction 
put upon it. On the other hand it shows that where there is no 
assignment but onlya charge, the charge holder could not maintain a 
suit. S. 134 of the Transfer of Property Act is also referred to but I am 
unable to see what there is in that section to support the view taken. 
It appears to me to be a serious thing to hold that every hypothecatee 
of debts is bound to sue all the debtors. It may be that debts of 
much larger amount than the loan advanced are hypothecated as 
security for it. Are we then to hold that the hypothecatee is bound 
to incur the expenses of realising every one of these debts that may 
become payable and to be accountable for them to the hypothecator. 
That would be to make the hypothecatee a trustee for his debtor. 
The debtor would then be in a position to hold the mortgagee respon- 
sible not only for the recovery of the debts which are about to be bar- 
red by limitation ; but also for not realising within a reasonable time 
everyone of the hypothecated debts for it would be open to him to 
say that if prompt steps had been taken the debts might have been 
recovered and that the delay has made it difficult for him to do so. 
Such a risk can be thrown on the creditor only where the nature 
of the transaction is such as to imply a contract that he should 
realise the debt. I hold therefore that the plaintiff was not respon- 
sible for the loss incurred by the promissory note being barred by 
limitation. The decrees of the lower courts must therefore be 
modified by awarding to the plaintiffs a further sum of Rs. 500— the 
amount of the promissory note and the interest due thereon.for 3 
years. 

As my learned brother has come to a different conclusion the 
second appeal is dismissed with costs under section 98 of the Civil 


Procedure Code. 


Sadasiva Aiyar, J.—The facts are set out in the indement of 


my learned brother and I need not repeat them. 





1. (1896) I. L. R. 20 M. 435. 2. (1910) 14 C. W. N. 165. 
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The guestions for decision are (a) whether the pledge by the 
debtor to the creditor of a promissory note in the debtor’s favour as 
security for the debt constitutes an assignment of the promissory 
note which entitled the creditor to sue for and realise the amount 
of the pro-note (b) whether if it so entitles him it also casts a legal 
obligation on him to use due diligence to collect the money from 
the party liable on the note to sue if necessary on the pronote before 
it is barred and to realise the amount of the pronote and (c) whether 
if he is guilty of laches in so collecting the money which he could 
have collected, he is liable to be debited with the loss incurred by 

his default when accounts are taken ‘between himself ‘and his 
debtors. 

I do not think it necessary to consider in detail the English and 
American cases on the point whether a pledge or hypothecation of a 
-chose in action or pro-note will constitute an assignment of the 
chose in action or pro-note and will enable the pledgee or hypothe- 
catee to sue for recovery of the money. I think that the principle 
stare decisis should be followed in all doubtful matters and I find 
that three of the High Courts in India have in recent cases adopted 
the view that the creation of-even a charge in the creditor’s favour 

. is an assignment of the chose in action. The cases Isri Prasad 
- v. Rai Ganga Prasad Singh Bahadur, Ardesir Bejonji Surti v. 
Syed Sirdar Ali Khan? and Ramasami Pillai v. Muthu Chetti 8 
and the observations in Coote on Mortgages (Vol. I page 318) 
seem to me to be clear authoritiesefor the above proposition. 
The case in Ramasami Pillai v. Muthu Chetti is binding till 
‘it is set aside by a Full Bench. I shall however, assume for 
-the sake of argument that a mere declaration of the creation 
of a charge on the chose in action in favour of the creditor 
does not constitute a complete assignment by the debtor of his 
rights in the chose in action. But if besides the declaration of such 
“a charge, the instrument which evidences the chose in action is put 
in the possession of the creditor, I think that the reasonable view to 
. be taken of such a transaction is that the debtor intended thereby to 
“ divest himself of the power to sue on the instrument to realise the 
said chose in action and that he intended to vest such right in the 
“< creditor. An usufructuary mortgagee, though the land is. given into 
his possession as security for his debt and notas full owner and 
though he himself has an interest in the property holds also a posi- 
tion analogous to that of a trustee for the mortgagor so far as pro- 
per management of the property collection of rents and . profits 


1. (1910) 14 C. W. N. 165. 2. (1909) I. L. R. 33B. 610. 
3. (1910) L. L. R..34 M. 53. 





Muthu- , 
krishnien 
v. 
Viraraghava 
Tyer. 
Sadasiva 

Aiyar J. 


Muthu- 
krishnien 
v. 
Viraraghava 
Iyer. 





Sadasiva 
Aiyar Js 


442 THE MADRAS LAW JOURNAL REPORTS. [VOL, XXIII. 


making necéssary repairs and preservation of the mortgaged property 
are concerned. I think that on principle, the pledgee with posses- 
sion of the instrument evidencing a chose in action who has been 
given the rights of hypothecatee in the chose in action (even if he is 
not expressly called a complete assignee) is entitled in his own right 
and bound as trustee for his debtor to use due diligence in suing on 
the instrument and recovering the money due there under. The 
consideration that the instrument on which the charge is created may 
be for a much larger amount than the amount of the loan for which 
itis given as security seems ‘to me to be immaterial just as it is 
immaterial-in the consideration of a usufructuary mortgagee’s duties 
in respect of the mortgaged property put into his possession to 
consider whether the value of the property is not so much greater 
than the mortgage amount that it would be a grievous hardship on 
the mortgagee to make him responsible for its due management etc. 
If the creditor considered that the security he is put in possession 
of is too valuable or too onerous for him to take due care and custody 
of it he was at liberty to have declined it. 


The observations in Jones on Pledges and Collateral Securities 
page 741 seem to establish that a creditor who holds a collateral 
security is bound to exercise reasonable diligence in enforcing and 
realising it and is liable to his debtor for the loss which might have 
been caused by his (the creditor’s) negligence in so exforcing it. 
This liability is analogous to the duty which the creditor owes — 
to a surety and which is expressly provided for in section 139 
and 141 of the Contract Act. Section 139 (illustration B) 
states that the creditor’s failure to use due diligence in reali- 
sing a collateral security will exonerate the surety from liability. 
Section 141 provides that if a security is lost by the creditor the 
surety is discharged to the extent of the value of the security. A 
person who gets possession of anything as a pledgee is a bailee and 
under section 151 of the Contract Act he is bound to take reaso- 
nable care of the pledged property. It is surely not taking such . 


a care if the property is made to become valueless. 


In the result, I think that no interference is called for in second 
Appeal with either the finding of fact by the Lower Appellate 
Court that plaintiff caused loss to his mortgagor by not diligently 
suing for the realisation of the collateral security or with the finding 
of law that plaintiff is liable to give credit in defendant’s favour for 
the loss so caused. I would therefore dismiss the second appeal with 
costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


Bana Veeramma saa Appellant (Plaintiff.)* 
Y z 
Gungala Chinna Reddy and others. Respondents (Defendants.) 
Evidence Act Ss. 107 108,—Scope of—Presumption in law and in fact— 
Adverse possession—Taching on of possession. 


There is no presumption in law that a man was alive until the expiration of 
seven years from the date he was last heard of. Ss. 107 and 108 of the Evidence 
Act deal with the procedure to be followed when a question is raised before a 
court as to whether a person is alive or dead. Neither of the sections lays 
down any presumption as to how long a man was alive or at what time he died. 

Naiki v. Lalsahe’ Muhammad Sheriff v. Banda Ali’ referred to. 


It depends upon the circumstances of each case whether a Court would or 
would not make the presumption that a person last heard of within seven years 
is alive, even assuming that a court may make such presumption, 


A person who has been found to have no title cannot, rely on the possession 
of another when the former has not entered in possession as the latter’s 
heir. 

Second appeal from the decree of the District Court of Cud- 
dapah in appeal suit No. 127 of 1909 presented against the decree 
of the Court of the District Munsif of Proddatur in Original No. 666 
of 1908. 


P. R. Ganapathi Aiyar for appellant. 
S. Gopalaswami Aiyangar for respondent. 


The Court delivered the following 4 

Judgment :—This is a suit for possession of a house site. The 
plaintiff stated in her plaint that the house was purchased by her 
elders, that her husband left the place and went away to foreign 
places, that she and her father-in-law lived in it subsequently for 
5 or 6 years, that the father-in-law then died, that she then con- 
` tinued to live in the house for some time till it fell down, that she 
then went to live with her brother in another village, and that when 
she returned to the village in 1908 she found that the defendants had 
trespassed on it. 


The defendants put the plaintiff to the proof of her title and posses- 
sion. The case that the plaintiff attempted to make out at the hearing 
was that she succeeded to the house as the heir of her husband. 
No positive evidence was adduced to shew that her husband survived 


* S. A. No. 32 of 1911. 30th July 1912.. 
1. (1909) 1. L. R. 37 C. 103, _ 2 (1911) I. L.R. 34 A, 36. 
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her father-in-law. She could not succeed unless the Court found 

that she did so. Itis argued by the learned Vakil for the appellant — 
that the appellate court was bound to presume that her husband 
lived for a period of 7 years after he left the village and that as the 
father-in-law died before the expiration of the 7 years the husband 
must be taken to have survived him. Reliance is placed on the 
combined effect of sections 107 and 108 of the Indian Evidence Act 
The former section states that ifa person is proved to have ‘lived 
within a period of 30 years and the question is whether he is alive 
or dead the onus is on the party who asserts that he is dead. This is 
qualified by Sec. 108 which lays down that when it is proved that a 
person has not been heard of for 7 yerrs by those who would 
naturally have heard of him if he had been alive the burden of 
proving that he is alive is on the person who affirms it. It is argued 
that in as much as under section 107 it is enough to prove that a 
man was alive within 30 years to throw the onus of proving his death 
on the party who asserts it there is a presumption that he’ lived 
during the 30 years and that section 108 modifies it only where it is 
proved that the person was not heard of for 7 years. We are unable 
to agree with the appellant’s Vakil as to the meaning to be put on 
section 107. Both sections 107 and 108 deal with the procedure to 


. be followed when a question is raised before a court as to whether 


a person is alive or dead. Neither of these sections in our opinion 
lays down any presumption as to how long a man was alive or at what 
time he died. The contention for the appellant is not supported by 
any Indian authority cited before us. On the other hand the view 
we take is supported by the pronouncement of the Calcutta High 
Court in Naiki v. Lalsahu,’ and of the Allahabad High Court in a 
recent Full Bench decision in Mishammed Sherif v. Bande Ali’. A 
passage from Lawson on Presumptive Evidence has been read to us 
which goes to shew that in America there is a presumption that a man 
was alive until the expiration of the period of 7 years from the time 
that he was last heard of. That in our opinion is not the Indian Law. 
Then it is argued that there is at least a presumption of fact that the 
husband was alive for 7 years after he was heard of. Assuming that a 
Court may make a presumption that a man was alive during some 
period after he was heard of, it would depend entirely on the circum- 
stances whether the Court would make such presumption or not. 
We are unable to say that on the facts placed before us, the Court 


. should: have inferred as a presumption of fact that plaintiff’s husband 


was alive when his father died even if we would be justified in inter- 
fering in second appeal on the ground that a presumption of fact 


1. (1909) I. L. R. 37 C. 103.. 2, (1911) I L R, 34, A. 26. ` 
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has not been made. We are therefore unable to interfere with the 
finding on the question of title. 


Then it is contended that the finding on the question of plaintiff’s 
possession cannot legally be upheld. The finding perhaps is not 
quite satisfactory. But the plaintiff's own case was that though she 
lived in the house for sometime after her father-in-law died she left 
it asthe house fell down 20 years before the suit. It is not shewn 
how her possession could be taken to continue during the period of 
her absence. Nor is it shewn that she had acquired a title by prescrip- 
ption before she left the place. We cannot agree that the plaintiff 
would be entitled to tack her own possession on to that of her father- 
in-law. A person who has been found to have no title cannot rely 
on the possession of another when he did not enter on possession as 
his heir. Here the plaintift’s case was that she entered on possession 
as heir of her husband, not of her father-in-law. On the whole we do 
not think that we would be justified in interfering in this case in 
second appeal. We therefore dimiss it with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Napier. 


Sri Sri Nadaduru Rajaguru si sie 
Satagopala Charlu. } Plaintiff (Appellant)* 
v. 
Satrughna Behara and another. Defendants (Respondents) 


Criminal Procedure Code Ss. 165 cl 2, S. 103— Conducting in person '— 
Meaning of—Non compliance with provisions of S. 103—effect of. 

S. 165 Criminal Procedure Code only requires that the officer referred to 
in the cl. (2) should be present on the spot and exercise a general supervision 
over the search in contra distinction to cases where he is unable to go to the 
spot and deputes a subordinate by written order to conduct the search in his 
place. 

The words “in persow’’ incl. (2) do not mean that the officer conducting 
the search must himself make the search, e.g., ransack boxes, examine the roof, 
dig up tne floor, or otherwise seek for the property. Venkatappa Naidu v. 
King-Emperor' dissented from. 

Failure to strictly comply with the provisions of S. 103 Criminal Procedure 
Code e. g., in calling the inhabitants of the locality as witnesses does not make 
the search per se illegal. Queen-Empress v. Raman? followed. 


Appeal from the decree of the District Court of Ganjam in 
O. S. No 1 of 1908. 


S. Srinivasa Aiyangar for appellant. 
T. R. Ramachandra Aiyar for respondents. 
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The Court delivered the following :— 

Judgment :—The suit is brought to recover damages for the 
wrongful acts of Defendants (Respondents) in maliciously searching’ | 
Plaintiff's (Appellant’s) house on 17th June 1907 in connection. with 
a.case of house-breaking and theft in Ist Defendant's house. 2nd 
Defendant is the Police Inspector who conducted the search. 

It is not argued before us that thereis any evidence of malice 
on the part of the 2nd Defendant but it is contended that the search 
was illegal in certain particulars and therefore wrongful such as to 
give rise to an action for damages.. 

On the evidence before us we are unable to find any illegality in 
the search, The Inspector is said to have remained outside the 
house while the actual search was being made by two constables : 
and the learned vakil for the Appellant argues relying on the ruling 
of Boddam J.in Venkatappa Naidu v. King-Emperor,} that this 
was not conducting the search in person within the meaning of 
S. 165 of the Criminal’ Procedure. Code. . With all respect to 
the learned judge who decided that case we feel bound to differ 
from his view. We-do not understand the section to mean 
that an Officer in charge of Police Station or investigating Officer 
personally: conducting a search must himself ‘make the search 
e... x. Tangack boxes, examine- the roof, ‘dig up “the floor, or 
otherwise seek for the property. Nor do we understand it to be 
necessary that all-those “processes must take place under his eye. 
What we do understand:the section: to mean is that the officer should 
be present on the spot and exercise a general supervision over the 
search, in contradistinction- to the cases where lie is unable to go to 
the spot, and‘ deputes a subordinate by a written order to conduct 

“the search in his place... , 


~oa Itis next argued that the ‘Ispector’s. failure to.call inhabitants 


of the: locality“as witnesses to the search renders it illegal. For this 
Inspector lias-giyen an explanation and: the failure to-strictly comply, 
with the provisions of S. 103'does not in our opinion make a search 
illegal (vide Queen Empress v. Raman.2 ) 

We find no illegality in the search. 

As regards the 1st Defendant the search was admittedly made in 
consequence of information furnished not by him but by two dandasis. 
We can find nothing from which it could be inferred that these 
dandasis were instigated by 1st Defendant nor can we infer malice 
from the fact that Ist defendant professed to identify a bag of money 
found in the search. 

~The appeal is dismissed with costs. 


1. (1907) 17 M. L: J. 323: . . 2. (1897) I. E. R. 21 MJ 83. 
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IN THE HIGH COURT OF JUDICATAURE AT MADRAS. 


Present ;—Sir Ralph Sillery Benson, O fficiating Chief Justice 
Mr. Justice Sankaran Nair, and Mr. Justice Sundara Aiyar. 


*Petitioner in Referred Case 


Munireddi |... ..., No. 9 of 1912. and Respondent 
in C. R. P. No, 485 of 1911. 
Marwadi Motiram . Do. ` 10. Do. 
v. 
Counter—Petitioner in both 
K. Venkata Rao bes leas Petitioner in C. R. P. No. 
| 485 of 1911. 


Legal Practitioners’ Act S. 13-—Professional Misconduct—Evidence Act, 
Ss. 11, 40,41, 42—Judgment, in civil case~Relevancy and admissibility in 
Enquiry—Failure to appeal—Assignment of actionable claim—Transfer of 
Property Act S. 136—Engaging in trade—Rules under the Legal Practitioners’ 
Act, Rule 27. 


"Per Curiam :—The judgment in a civil case beni a ‘client and his pleader 
touching the terms of the engagement of the pleader and his conduct of the case 
is relevant and admissible evidence in a subsequent enquiry against the pleader 
under S. 13 of the Legal Practitioners’ Ast; butit is not conclusive evidence 
against the pleader. 


Failure to appear for a client who has engaged the pleader for a case is 
professional misconduct. 


“A pleader is guilty of professional misconduct in taking a transfer of an 
actionable claim in contravention of S. 136 of the Transfer of Property Act. 
j e 


Failure to obtain the sanction of Court before a pleader engages in trade isin 
contravention of rule 27 of the rules framed under the Legal Practitioners’ Act. 


Per Sankaran Nair J.—A pleader by engaging in a trade cannot be said to 
act unprofessionally. The notion that no trade however honestly carried‘on is 
worthy of a vakil is a relic of the times that have passed away and its introduc- 
tion in India should 'Lea matter for regret. The advisability of any rule prohi- 
biting pleaders from engaging themselves in trade doubtéd. 


A Vakil is bound to appear and conduct his case even if the fee or any 
portion thereof remains unpaid in the absence of any agreement to the contrary 
or at least notice to that effect to the client in sufficient time to enable him to 
make other arrangements. 


Cases of misconduct in which the Court vand exercise its disciplinary 
jurisdiction and cases where it would leave the client to his own remedy against 
the pleader indicated. 


The onus is upon the pleader to show that his action in taking a transfer of 
an actionable claim did not amount to gross misconduct in the circumstance’ of 
the case before the Court. . E es 


l; Per Sundara Aiyar J.—The question as to whether and how fara pleader 
can engage himself in trade or business other than the profession, considered. » 
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| Quaere :—In the absence of an agreenient to that effect, whether non-pay- - 
ment oña portion of the fee stipulated would absolve the pleader from his duty- 
to appear for the client in the conduct of the client’s case in court. 

Cases stated under section 14 of Act XVIII of 1879, by the 
District Judge of Bellary in O. P. Nos. 102 and 313 of 1911 on the 
file of his court, and Petition under section 115 of Act V of 1908 
praying the High Court to revise the decree of the District Court of 
Bellary in Appeal No. 21 of 1911. < 


The Advocate-General on behalf of Government: in Referred 
Case No. 9 of 1912 and on behalf of the Pleadership Examination 
Board in ‘Referred Case No. 10 of 1912. i 


K. Srinivasa Aiyangar, Vakil on behalf of the Vakils’ Associa- 
tion in both. 


- T. Richmond and M. Govindarajalu Naidu Counsel for the 
petitioner in Referred Case No. 10 of 1912. i 


T. Rangachariar, for Counter-petitiòner in Referred Case No. 
9 of 1912. a 


T. Rangachariar and S. Ranganadah Aiyar, for Counter-peti- 
tioner in Referred Case No. 10 of 1911. i 


In this case a First Grade Pleader was charged with unprofes- 
sional conduct in that he after engaging himself to defend an accused 
both in the committing Magistrate’s Court and in the Sessions trial 
for a-consolidated fee failéd to defend him in the Sessions trial. The 
defence was that the engagement was only for work in the com- 
mitting Magistrate’s Court and to move for bail before the Sessions 
Court. The client having had to engage another pleader for defend- 
ing him in the Sessions trial, sued for damages for breach of con- 
tract in the Sub Court and succeeded in the District Court on 
appeal. The District Judge found the client’s story to be true 
and the defence to be false. The Pleader filed-a Civil petition 
against the judgment in appeal. 


Ag. Advocate-General (J. L. Rosario) for the court though 
there is no exact decision as to- whether the judgment of the 
District Judge on appeal is conclusive on the pleader the decision in 
In the matter of Rajendro Nath Mukerji’, would seem to show 
that the pleader cannot go behind the judgment ; it is not an anolo- 


gous case. [S. Aiyar J. Is there not a- difference between a 


judgment in a criminal trial and in a Civil Case. In the former a 
conviction is possible only if the case is proved beyond reasonable 
doubt ; in the latter the judgment is on a balance of probabilities. | 


1, (1899) T. [. R. 22 A 89 at-53 (P. C.) 
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Further argument was addressed towards showing the correctness of 
the District Judge’s Judgment on appeal. 


T. RangachariNo enquiry has been made in this matter. 
The judge simply imported into this enquiry all that took place in 
the previous case The witnesses are alive and they must be ex- 
‘amined newly for the enquiry. The enquiry is in the nature of a 
criminal trial and the pleader himself cannot be examined on oath. 
Kotha Subha Chetti v. The Queen. The Judgment is not 
admissible unless it is one of conviction of the pleader, as mentioned 
in S. 12 of the Legal Practitioners’ Act. In re Lubeck?. [Sankara 
Nair J. There was no judgment in that case to which the counsel 
was a party.] But it shows that extraneous record ought not to 
be imported into this enquiry. S.1 of the Evidence Act says that the 
Act applies to all judicial ‘proceedings. [Sundara Aiyar J. Are the 
rules of evidence exhaustive ? see S. 11]. A judgment is not a fact, 
it is only an opinion of a third party. The truth of facts in issue in 
this enquiry will not be spoken to by the filing of the judg ment. S 
: 43 Evidence Act. l 


Supposing that I can go behind the judgment, I submit that 
the facts do not prove the guilt. Even if we suppose that the facts 
found are true, then the pleader is guilty only of negligence. Even 
if there is gross negligence that is not misconduct, unless there is dis- 
honourable conduct on his part both as a man and as a professional 
gentleman. Cordery on Solicitors p. 180 In re a Solicitor 3 
Court. Refer to the recent decision of the Privy Council in which 
gross negligence is punished.] The pleader is not to be punished in 
this way for falsely supporting his case wherein he was a party—If so 
he could he punished for psrjury—The party has had his remedy by 
a decree against him for damages. [Sundara Aiyar J. Is not your 
subsequent denial an aggravation of your previous guilt?] Denial is 
not professional misconduct. 

K. Srinivasa Aiyangar for Vakils’ Association. Gross negli- 
gence is a matttr for the disciplinary jurisdiction of the Court. 


Advocate-General in reply. Subsequent false denial also ought to 
be looked into. [Sundara Aiyar J. Why should he be deprived of his 
usual liberty as a litigant?] Still the character of the man is also to 
be taken into consideration. ‘ Other reasonable cause” also can we 
shown. . ' 

The court delivered the following 


1. (1883) I. L. R. 6 M. 252. 2. (1905) I. L. R. 33C. 151, 168 (P. C.) 
` 3, 33 Solicitors Jouşnal-397. 
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Judgment :---Referred Case No. 9 of 1912. Sundura Aiyar 
J. This is acase of misconduct against a First Grade Pleader prac- 


‘tising ia Bellary. One Muni Reddi lodged a complaint against the 


pleader charging him with the misconduct for which he has been 
tried by the District Judge of Bellary. He subsequently withdrew 
his complaint, but as the District Judge had before the- withdrawal 
already framed a charge against the pleader, he proceeded with the 
inquiry, found him guilty of the misconduct charged, and made a 
report to this Court under section 4 of the Legal Practitioners’ 
Act. 


The facts that led up to the charge are briefly as follows:—An 
inquiry intoa charge of dacoity was going on about June 1908 i in 
the Sub-Magistrate’s Court of Tadpatri against Muni Reddi. The 
pleader was engaged according to Muni Reddi’s case to defend him 
both in the Magistrate’s Court and in the Sessions Court of, Bellary 
in the event of the case being committed to the Sessions .Court for 
trial; and a fee of Rs. 350-0-0 was settled and paid for the pleader’s 
services in both Courts. The pleader appeared in the Magistrate’s 
Court but did not defend Muni Reddi in the Sessions Court. He 
left the District for Rangoon without making any arrangement for 
Muni Reddi’s defence at the Sessions trial. Another pleader had to 
be engaged for the defence. Muni Reddi was acquitted at the trial. 
He subsequently instituted a suit for the recovery of the fees 
paid by him with interest. .It was transferred to the Subordinate 
Judge’s Court of Bellary for trial. The pleader defended the suit 
contending that his engagement with Muni Reddi was only to 
defend him in the Magistrate Court and to put ina petition for 
bail in the Sessions Court, and did not include Muni Reddi’s 
defence at the Sessions trial; that only Rs. 268 and not the whole 
of the Rs. 350 stipulated for was paid to him by Muni Reddi; that 
although Muni Reddi afterwards asserted that he had undertaken 
the defence in Sessions Court also, he repudiated any such agreement ` 
and that ‘he had not failed to fulfil the engagement actually 
entered into by him. The Subordinate Judge dismissed the suit 
upholding the pleader’s defence. On appeal the District Judge Mr. 
Phillips reversed the judgment of the Subordinate Judge and found 
the defendant’s contentions to be untrue. He passed an order under 
Section 476 of the Code of Criminal Procedure directing the prosecu- 
tion of the pleader for making a false statement on a comparatively 
unimportant point. The order was set aside by this court in revision 
and it is unnecessary to refer to it further. Muni Reddi afterwards 
put in a petition against the.pleader under the Legal Practitioners’ 
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Act requesting that an inquiry should be made into the pleader’s 
conduct, but as already stated, he subsequently withdrew the petition. 
The charge framed against the pleader was that having agreed to 
appear for Muni Reddi in Sessions Court and received the fee for 
such appearance he failed to appear, and when asked to return the 
fee he failed todo so, and that in defending the suit filed by Muni 
Reddi he denied receipt of part of the fees, and also denied that he 
was engaged to work in the Sessions Court; and that therefore he 
was guilty of fraudulent and improper conduct in the discharge of his 
professional duty, an offence under section 13 (b)of the Legal Practi- 
tioners’ Act. No fresh evidence was recorded in support of the 
charge and indeed there was no one to let in evidence as Muni Reddi 
had withdrawn his complaint. The pleader evidently relied on the 
evidence he had already adduced in the civil suit but he also adduced 
some fresh evidence. He examined two witnesses and gave evidence 
again himself. Healso put in hisaccount books and diary which he 
had not filed in the civil suit. The District Judge after considering 
the fresh evidence adhered to the conctusions he had arrived at in his 

judgment in the appeal from the Subordinate Judge’s decision in the 
-civil suit, 


Mr. Rangachariar who has appeared for the pleader at the 
hearing of the charge against the pleader in this Court has raised an 
objection which if well founded would go to the root of the whole 
proceedings before the District Judge ang vitiate his report. That ob- 
jection is that the Judge was wrong in considering the judgment or 
the evidence in the Civil Suit, that the proceedings in the suit were 
not admissible in evidence at all in the inquiry under tbe Legal 
Practitioners’ Act which he contended was in the nature af a Crimi- 
nal trial and that the charges should have been established by evi- 
dence adduced at the enquiry. He argues that a Judgment is not 
admissible in evidence in any judicial proceeding except in the cases 
covered by sections 40, 41 and 42 of the Indian Evidence Act, and 
that none of these sections is applicable to the present case. This 
contention Iam entirely unable to accept. In the matter o f Rajen- 
dro Nath Mukerji? a pleader who had been convicted of fraudulent- 
ly using as genuine a document which he knew to be forged was 
proceeded against for misconduct under paragraph 8 of the Letters 
Patent of the Allahabad High Court. That Court not only regarded 
the Judgment convicting the pleader as good evidence of his mis- 
conduct but refused to allow the propriety of the conviction to be 
questioned at the inquiry, and removed his name from the rolls of 





- 1. (£899) I. L-R, 22 A. 49, 
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the Court. The Judicial Committee of the Privy Council upheld its pro- 
cedure.. Counsel who appeared for the pleader before the Privy Council 
did: not indeed question the admissibility of the Criminal Judg- 
ment in evidence but merely contended that the Court would not in 
consequence necessarily disbar him and that the learned Judges of 
the High Court went too “far in not allowing the propriety of the 
conviction to b2 questioned which Counsel maintained: was not justi- 
fied either in law or in fact. The Privy Council dealing with this 
argument observed “ It is plain that the-object of -the present appeal 
is tohave the judgments of the Sessions Judge and of the High 
Court on appeal reviewed and reversed in substance if not in form. 
This ought not to be allowed. In effect the apppellant- would in- 
directly have an appeal against the conviction when if he had petition- 
ed for leave to appeal against it the leave would certainly have been 
refused,” These observations shew that their Lordships treated the 
conviction, as conclusive evidence of: the offence of which the pleader 
had been convicted. Their Lordships refer to the Judgment of Lord 
Mans field in In re Brounsail1 where that learned Judge observed. 
with reference to proceedings taken against a solicitor who had been 
convicted of stealing a guinea, “ This application is not in the nature 
of a second trial or new punishment, but the question is whether after 
that conduct of this man (that is in stealing the guinea, it does not 
say when, where or how) it is proper thatehe should continue a 
member of the profession which should stand free from all suspicion 
EERE and it is on this pringiple that he is an unfit person to prac- 
tise as an attorney.” Lord Mans field evidently appears to have 
regarded the conviction as evidence of the man having committed 
the offence of theft. Mr. Rangachariar contends that the case be- 
fore the Allahabad High Court and the cases referred to in the Privy 
Council Judgment therein are distinguishable from the present case, 
for in those cases the -practitioner had been convicted of a serious 
criminal offence and that such a conviction apart from the question 
of his'being really guilty of the offence or not, would be a sufficient 
ground for his being regarded as unfit to be a practitioner in a Court: 
It is no doubt true that a conviction for felony or other serious 
offence has been regarded as a sufficient ground for punishing ‘a 
solicitor or an advocate for misconduct, and section 12 of the Legal 
Practitioners’ Act recognises and gives effect to this view. But what 
is the principle underlying it? The conviction itself is certainly not 
misconduct on the part of the pleader convicted. Can it be said 
that whether the pleader be guilty or not, he having been subjected 
to the infamy of a conviction he must be further punished by the 


1. (1778) Cowper’s Report 829. 
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Court in its disciplinary jurisdiction over its practitioners? -I do 
not think that this is the reason for punishing a pleader. The Court 
is not bound to, nor does it always altogether remove a pleader from 
the exercise of his profession on the ground of his conviction of a 
criminal offence. It may inflict a :lighter punishment by suspending 
him for a period. If the infamy due to conviction be the ground of 
puuishment one would suppose that if it makes him unfit to practise 
he must be regarded as unfit to do so for ever and not for a period 
only. But as already observed the Court, having regard to the 
gravity of the offence, the extenuatiug circumstances, if any, and 
taking all the facts of the case into consideration, has the power in 
the interests of the public and of the profession to award such 
punishment to the pleader, or no punishment at all. I am of opinion 
that the reason for punishing a person who has been convicted is that 
the conviction is good evidence of the commission by the pleader of 
the offence in question. But assuming that the conviction itself is 
regarded as good cause for punishing the pleader, would not a 
similar principle apply where a Civil Court has found the pleader 
guilty of grave misconduct which requires that he should be dealt 
with by the Court under its disciplinary jurisdiction ? I see no reason 
why it should not. The principle would of course not apply where 
the conduct of the pleader was not the direct issue in the Court 
which found him guilty. of misconduct but only arose incidentally in 
a litigation between other parties. Such was the case in In re 
Lubeck. In this case the suit related to the very misconduct charg- 
ed against the pleader in the present proceedings and-I see no reason 
for holding that the Judgment and the proceedings in the civil suit 
are not admissible in evidence. With respect to the contention that 
the judgment would not be relevant on the question of the pleader’s 
guilt under any of the sections of the Iadian Evidence Act, I do not 
think it presents any serious difficulty. It appears to me on the 
other hand to be a rather bold argument to urge that the finding in 
proceedings against the pleader in which the question was exactly the 
same as at the present enquiry should be regarded as irrelevant. 
There is no reason. why it should not come within the provisions of 
section 11 of the Indian Evidence Act which lays down that “ Facts 
not otherwise relevant are relevant if by themselves or in connection 
with other facts they make the existence or non-existence of any fact 
in issue or relevant fact highly probable or improbable.” 

I have more doubt whether the finding of the Civil Court can 
be regarded as conclusive. In a criminal trial the guilt of the 
accused has to be proved by the prosecution beyond all reasonable 

1. (1905) I L. R. 33 C. 151. 
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doubt and a Court convicting a pleader of a criminal offence must 
be taken to have found the offence proved conclusively against him. 
But in a civil suit the finding on the issue does not proceed on the- 
conclusiveness of the evidence adduced on either sidè but on the 
balance of the evidence adduced on both sides. It might for 
instance be said that in this case the District Judge could. not be 
held to have decided in the civil suit that the plaintiff had proved by 
his evidence beyond all reasonable doubt that the pleader had agreed 
to defend the plaintiff in the Sessions Court and that he had been 
paid his fee for doing so. It is unnecessary to decide this precise 
point in this case, for the District Judge did not treat his own pre- 
vious judgment in the civil suit as conclusive against the pleader, but 
allowed him to adduce any evidence he might choose. No complaint 
has been made before us that the pleader was not allowed to let in 
any specific evidence or that he was prevented from further cross- i 
examining any particular witness examined in the civil suit on any 
specific matter. I must therefore disallow this objection of Mr. 
Rangachariar. 


The learned vakil reviewed the evidence adduced in the civil suit 
and the fresh evidence adduced at this inquiry at considerable length 
and attempted to shew that the findings of the judge cannot be sus- 
tained. I have given to both the evidence and to Mr. Rangachariar’s 
arguments the anxious consideration which any case against a pro- 
fessional gentleman deserves, but I am unable to differ from the 
conclusions of the judge. I do not consider it necessary to repeat the 
reasons given by the judge in his careful and elaborate judgment and 
shall only deal with the principal points urged by Mr, Rangachariar. 
The first question for decision is whether the pleader undertook to 
defend Muni Reddi at the Sessions trial also, or whether he merely 
agreed to pnt ina bail petition so far as the Sessions court was 
concerned. 


[The learned Judge then considered the evidence on the point 
and held that he had no hesitation in coming to the conclusion that the 
pleader agreed to defend Muni Reddi in the Sessions Court also.] 


Mr. Rangachariar’s next contention is that assuming that the 
engagement included Muni Reddi’s defence in the Sessions Court, as 
the whole of the pleader’s fee was not paid but only Rs. 268 out of 
Rs. 350, the pleader was absolved from the duty to appear in the 
Sessions Court. Here again the pleader starts with the initia 
difficulty that Exhibit B2 furnishes evidence against him in his own 
handwriting.. * $ n x = * 
I must hold on the evidence available to the Court that the sum 
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of Rs. 95 was paid to the pleader. Having regard to this finding it 
is unnecessary to deal with the further question whether the non-pay- 
ment of a portion of the fee would absolve the pleader from his duty 
to appear for the client. In the absence of an agreement that the 
fee promised should be previously paid, itis to say the least very 
doubtful whether a plea of non-payment of part of the fee would be 
of any avail. * * # # * * 
A client, is not generally in much haste to take proceedings 
against a pleader of standing. It may be that Muni was prompted 
by others to make his complaint, but in the circumstances I do not 
think that any inference adverse to the truth of Muni’s case can be 
drawn from his delay. I therefore hold it to be satisfactorily proved 
that the pleader after undertaking the defence of Muni at the 
“ Sessions trial and receiving payment for it deliberately failed to 
make any arrangements for the defence on a false plea that he had 
not agreed to conduct the defence at the Sessions trial. 


Mr. Rangachariar argued that if it should be found that the 
pleader did undertake to appear for Muni in the Sessions Court, his 
default must have been due to forgetfulness on his part as he had 
arranged for his other cases during his absence. The District Judge 
was inclined to take this view in his judgment in the Civil suit but 
this view is absolutely inconsistent not only with the pleader’s own 
contention both in the civil suit and at this inquiry but also with the 
evidence of his brother that he told Muni Reddi on the 14th October 
1908 that the pleader had not agreed to defend him at allin the 
Sessions Court. It is very difficult to believe that a Sessions Case of 
so grave a nature in which the pleader had appeared in the Magis- 
trate’s Court would have been forgotten. In Civil Revision Petition 
No. 321 of 1911 preferred by the pleader against the judgment of the 
Judge in the Civil case, his counsel stated that the pleader might 
have forgotten the engagement. As this was inconsistent with the 
case that his engagement did not include the Sessions trial Mr. 
Rangachariar was asked to explain the inconsistency and the Court 
was told that the statement in the memorandum of Civil Revision 
Petition was made by Counsel without instructions. In the circums- 
tances I am unable to accept the suggestion made as a last resort 
that forgetfulness might have been the reason for the pleader not 
arranging for the defence. 


It is argued for the pleader that even if all the facts are found . 


against him they amount only to negligence and that the pleader 
cannot be punished for mere negligence not amounting to fraud, I 
am of opinion that what is proved amounts to something worse than 
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negligence ; nor am I prepared to accept the contention that a pleader 
who is wilfully and grossly negligent in the discharge of his duties 
cannot be punished for his misconduct in the exercise of our disci- 
plinary powers. The pleader was not guilty of a mere omission to 
do his duty in this case. He repudiated the agreement into which 
he had entered with his client and he did so deliberately «and without 
justification. I cannot say that this amounts to anything less than 
fraudulent ccnduct on his part. 


A passage in Cordery on Solicitors, page 180 was referred to on 
behalf of the pleader. I do not think that that passage lays down any- 
thing more than that it is not all negligence which would furnish a 
cause of action to a client that would be punished by the court. Cer- 
tainly that is so. For instance a pleader may not have acted with 
sufficient diligence in the discharge of his duties. He may not have 
instructed himself in the facts or the law of a case as he should. He 
may have acted contrary to the client’s instructions in some particular 
matters, or he may have acted without instructions. In such cases 
the Court would generally be content with leaving the client to his 
remedy in an action for damages. But negligence may also be so 
gross and amount to such a violation of the duties of a pleader as an 
officer of the Court and to the litigant and as a member of a respon- 
sible and honourable profession as to require that the Court should 
punish him in the exercise of its powers over its officers. The rale 
to be followed has been very recently laid down by the Judicial Com- 
mittee of the Privy Council in its judgment in a case in which a 
vakil of this Court was concerned. See the judgment dated 20th 
June 1912 in the matter of G. Krishnaswami Aiyari In that case 
the pleader was acquitted of all direct and personal fraud, but he 
was fourid guilty of not exercising any control over his clerks who 
omitted to discharge their duties and wrote false letters to the client 
and misled him, and of a grave omission in not informing the Court 
and the client of the true state of things after he had discovered the 
improper conduct of his clerks.‘ Lord Shaw in delivering the judg- 
ment of the Privy Council observes “ Their Lordships while not in- 
terfering, as stated, with his acquittance of direct and personal fraud, 


“ do not see their way to acquit him of conduct in the management of 


the appeal and of his client’s affairs which caused the procedure of 
the Court to be the very opposite of what all such procedure should 
be, namely, first, responsible, secondly, orderly, and thirdly, pure. In 
all these respects there has been a violation of the proprieties which 
attach to legal procedure.” And their Lordships expressed the hope 





1, (2912) 23 M. L. J. 114. 
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that the vakil in the management by those under him of affairs com- 
mitted to his charge, would in future, see to it, that such improprieties 
as those referred to do not recur.’ These statements clearly show 
that their Lordships were of opinion that gross negligence which in- 
terfered with the responsible, orderly and pure conduct of proceedings 
in Court would be punishable. The. same rule has been laid down 
in America. “Professional misconduct or neglect of duty as an 
attorney is a good ground for suspension or disbarment.”—~Cyclo- 
pedia of Law and Procedure, Vol. IV page 911. The jurisdiction of 
the Courts in punishing improper conduct on the part of pleaders is 
expressed in very wide terms in the Legal Practitioners’Act. Section 13 
Cl. (f) provides that a pleader may be punished for any other reason- 
able cause. It is not in the interests of clients whose interest plead- 
ers are bound to protect, or of the profession to which they belong, 
or of the pure administration of justice, to attempt to define exhaus- 
tively the different kinds of misconduct which are punishable. Any 
conduct which contravenes the orderly and pure administration of 
justice would be within the disciplinary jurisdiction of the Courts. 
The pleader in this case is a person of long experience, and his defence 
to the charges against him has only aggravated his misconduct. It 
is not necessary to deal separately with the charge that he made a 
false defence in the civil suit. I wish to say nothing which would 
deprive pleaders of the privileges in the conduct of their own suits 
which other litigants possess. But it is impossible not to regard the 
pleader’s defence as a serious aggravation of his prior misconduct, 


I agree with the learned Chief Justice as to the punishment that 
should be. amposed on the pleader. 


Referred Case No. 10 of 1912. 


The charges against the pleader are (1) that he trafficked in a 
litigation by purchasing it as cheap as possible in others names and 
(2) that he agaaa in cotton in the names of K. V. S. Ramachander 
and Co. 


Ag. Advocate-General (J. L. Rosario)—The defence on the 
first charge is that the arrangement was made so as to secure pay- 
ment of fees, while as a fact the evidence shows that fees were 
already paid. The Advocate-General then dwelt on the evidence. 


[Sundara Aiyar J.—Is this an actionable claim ?] Yes. See 
Ss. 3, 136, 137 of T. P. Act—This particular suit was based on a 
promissory note; even if it had been originally negotiable it ceased 
to beso after the suit was filed long before the T. P. Act; Goshain 
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v. Chinghun 1 pronounced it to be inexpedient for a pleader to buy 
decrees. 


[Sundara Aiyar J.—Is not the law this. A purchase by a 
pleader must be above board and if the purchase is assailed by the 
vendor the pleader must show it to be very fair? But here the 
vendor does not dispute it.] The law is so. j 


T. Rangachariar: Unless the evidence establishes that the pleader 
has an interest in the purchase he cannot be held guilty—The evi- 
dence was then referred to. There is no evidence to show that half 
the profits was bargained for. After an action is filed on a claim, 
the claim ceases to be an actionable claim; for the claim is merged 
in the suit. If the evidence merely throws some suspicion against the 
pleader that is not sufficient to inculpate. 


[Sundara Aiyar J.—Supposing he bought the litigation, what 
do you say to S. 136 T. P. Act, which says that no pleader 
shall buy any litigation?] There has not been any case in which 
it has been held that it is professional misconduct. Unless his interest 
does conflict with his professional duty he cannot be held guilty. 


The Advocate-General on the second charge. This charge that 
he trades is practically admitted. It is against the rules of the High 
Court whose sanction has not been obtained. 


T. Rangachariar.—This is a longstanding family trade in which 
the pleader does not do any work himself though he is a member of 
the family and as such a partner. No time of his is spent therein, 
Other members, paid agents and servants only carry on the trade. It 
is not a trade which he originated. If at all he takes any part it is 
only occasional supervision in times of leisure. The spirit of the rule 
shows that wholesale attention to trade on other business inconsis- 
tent with the due discharge of one’s profession is the thing aimed at 
[Sankaran Nair J. Refer to In re a Solicitor Exparte Law Society], 
That case dealt with a wrong method of obtaining professional 
work by baing a member of a mercantile firm whosé cases were con- 
ducted through him. 


[Sundara Aiyar J.—That case shows that even financing cases 
filed for collecting debts in which he was interested is unprofessional. | 
T. Richmond referred to Chinnarappa v. Thimma Reddi? omission 
to report is misconduct. 

K. Srinivasa Aiyangar for the Vakils’ Association submitted 
that there was a difference in the wording of the definition of action- 


1. (1870) 2 W. W. P. H. C. 46, 2. (1912) 1 K. B. 302. 
i 3. (1940) 21 M. L. J- £59. 
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able action before and after the amendment of the Transfer of 
Property Act in 1900 that this was an actionable claim which came 
within the prohitition of S. 136, that the violation thereof rendered 
the Vakil guilty of unprofessional conduct though not of profes- 
sional misconduct. 


As to carrying on trade, or business a prohibition of trade or 
business in general will exclude many an unobjectionable profession. 
I refer to a note in 9 M. L.J. p. 130. It will be unprofes- 
sional if personal attention is bestowed for it will interfere with one’s 
professional work, and the trade generally or the particular trade will 
lower the profession in the estimation of the public: [Sankaran 
Nair J. Why not leave the whole matter in the hands of “the 
High Court as rule 27 stands now, in which case the High Court will 
be able to decide on each application to trade, as it arises. That 
would be better in the present state of the development of the society] 
Some trades are per se bad and others not. 


” 


The Court delivered the following 


Judgments :—Sundara Aiyar J. In this case two charges 
were preferred against the Ist grade pleader, first that he trafficked 
jointly with one Marwadi Vannajee in an actionable cla#m put into 
Court obtained by Yadalla Pichayya and Papayya against the minor 
heirs of one Virabhadrappa in a suit in which he was plaintiff's vakil ; 
secondly, that he had been and was engaged in trade under the 
name of K. V. S. Ramchander and Co. The District Judge Mr: 
B. C. Smith in his report to this court has found both the charges 
proved. After full consideration of the evidence on record I concur 
in the findings arrived at by the District Judge. Itis not necessary 
to do more than to refer very briefly to the evidence in support of 
the charges. 


lst charge. On the 7th September 1909 an agreement was 
entered into between Pichayya and Papayya the plaintiffs in O. S. 
No. 3 of 10 on the file of the Subordinate Judge’s Court of Bellary 
on the one hand and Vannajee on the other hand for the transfer of 
the claim of the former in O. S. No. 3 of 1910 which was then pend- 
ing for a sum of Rs. 4,750. The amount claimed was about Rs. 
10,000. The evidence in the suit had been recorded but judgment 
had not been delivered. The transferee Vannajee was to take all 
risk of loss in case the suit was dismissed. The Ist grade pleader 
represented the plaintiffs in the suit. According to the’ evidence of 
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Papayya one of the transferors, his fee for the suit had been paid 
prior to the transfer. The case of the petitioner who made the 
complaint against the Ist grade pleader is that the transfer was 
wholly or partially for the benefit of the pleader himself. The most 
important fact proved against the pleader is that half of the profit 
which Vannajee made out of the bargain was paid to him.. Vannajee 
sold his claim to one Veerabhadrappa, the 2nd witness for the peti- 
tioner, for Rs. 6,392-8-0. The profit made by Vannajee according 
to himself was Rs. 1571-4-0 and of this amount, exactly one half i.e. 
Rs. 785-10-0 was received by the pleader. A sum of Rs. 70-12-0 
was deducted out of the total amount of Rs. 6,392-8-0 as the interest 
on the loan contracted by Vannajee at 6% per annum for the 
consideration paid by him for the transfer. The amount was borrow- 
ed from the firm of a banker S. Donga Chand. It is not denied 
that the pleader became responsible to the banker for the payment 
of the amount. The pleader’s case is that he merely became surety 
to the banker for the loan which Vannajee took from him. Vannajee 
was the Gumastah of one Kannajee. The pleader gave a letter or 
chit to Vannajee addressed to the banker. This letter was dated 
9th September 1909. It is stated on behalf of the pleader that the 
money had been paid by the banker to Vannajee on the 7th before 
he gave the letter. 1st witness for the petitioner, Sivaraj, a partner 
of the banker, states that the banker’s account contains an entry 
dated 7th September 1909 debiting Kannaji through Vannajee with 
Rs: 4,000. On the 9th September the debit was transferred to the 
pleader, Kannajee being credited with the amount on that date. 
This might go to show that the pleader’s connection with the loan 
commenced only after it was actually advanced by the banker but 
the inference doss not necessarily follow. The reason for the alter- 
ation of the entry was that Vannajee objected to the entry in the 
name of Kannajee as he claimed the benefit of the transfer of the 
claim himself. It is quite clear that on the 9th it was agreed I that 
the pleader should be regarded as the person mainly responsible to 
the banker for the payment of the loan. Now why did the pleader 
agree to make himself responsible for the amount ? The answer sug- 
gested by the payment of half the profits to him undoubtedly is that 
it was understood that he and Vannajee should go shares in the 
bargain. The pleader in his written statement does not give any 
explanation of his receipt of Rs. 785-10-0. He merely denies the 
allegation that he was interested in the purchase of the claim and 
states that there was nothing against law, rules or public policy 
even if he was interested in it. After the witnesses in the present 
‘proceedings were examined the pleader made another short statement 


PART XV.| THE MADRAS LAW JOURNAL REPORTS. 461 


(not on oath) and offered himself for cross-examination.: He gave 
no explanation of the receipt of Rs. 785-10-0 in this statement either. 
Incross-examination he admitted his receipt of the amount (the 
payment being made directly to his father-in-law). He also stated 


“ this Rs. 785-10-0 might have been partly remuneration for spend- . 


ing my time in negotiating the transaction and preparing the neces- 
sary documents. I have no account to show the sum due for each 
piece of work done.” This affords no satisfactory explanation. He 
does not say that the whole amount was paid for his services in 
bringing about the transfer. He admits that the amount was not 
dntered in his accounts as fees and gives an extraordinary explana- 
tion that only remuneration for work done in court is entered‘as fees 
in his accounts. He entered the amount under family earnings. 
Papayya the transferor of the claim says that he had paid to the 
pleader the fee due to him for the conduct of the suit. This is likely 
as the case was almost ripe for judgment when the transfer was 
made. If the amount was not paid as fees due for professional 
work then the payment must have been on account of a half share 
possessed by the pleader in the claim by virtue of the transfer. Van- 
najee who tries to support the pleader as much as he can is equally 
unable to show how the amount of Rs. 785-10-0 was made up. He 
tries to make out that he promised to pay the pleader his fee and a 
present but he could not give any explanation as to how the fee 
would amount to Rs. 785-10-0. He admits that that amount was 
paid to the pleader. He says that the interest payable on the loan 
was 7} annas and not 6% so as to throw doubt on the amount 
available for division between him and the pleader. But he admits 
that the profit made out of the transaction was Rs. 1,571-4-@ and he 
also admits that he charged the pleader 8 annas per Rs. 100 interest 
on his whole account including this sum of Rs. 4,000. There is 
absolutely nothing to support his statement that 73 annas and not 
6% was the interest payable on the loan, In the absence of any 
explanation forthcoming from the pleader I have no doubt that 
the Judge was justified in coming to the conclusion that it was agreed 
between him and Vannajee that he should receive half the profits 
arising from the transfer of the claim. It is immaterial te consider 
whether he became interested in the transfer on the 7th September, 
or only on the 9th. The Judge’s conclusion is strongly supported 
by the evidence of the petitioner’s 2nd witness who purchased the 
claim from Vannajee. He states that he negotiated the purchase 
with the pleader without any reference to Vannajee and that the 
payment of the consideration was made to the latter at the instance 
of the former. Papayya who does not admit that the pleader had a 
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share‘in the claim admits that the negotiations for the transfer to 
Vannajee took place at the pleader’s house. 

The next question is whether the pleader’s act in purchasing 
the claim amounts to grossly unprofessional miscondcut within the 
meaning of section 13 of the Legal Practitioners’ Act. The claim 
was then the subject matter of a suit in which the pleader appeared 
for the plaintiff. The defendants in the suit possessed large proper- 
ties but were in involved circumstances. Pupayya says that it was 
broadly rumoured that his suit would fail and the pleader admits 
that his client told him that the defendants were giving out that the 
suit would be dismissed. There can be no doubt that the plaintifiS 
were apprehensive of failure. The pleader, on the other hand, was in 
a far better position than his client to judge of the chances of success: 
There can be no doubt that the transfer was a highly speculative 
one. There is no force whatever in the contention that the claim 
ceased to be actionable because a suit had been instituted for its 
enforcement. That fact is absolutely immaterial according to the 
definition of‘actionable claim’in Section 3 of the Transfer of Property 
Act: The old definition contained in Section 130 of Act IV 1882 
and clause (d) of Section 135 as it originally stood put this beyond 
a doubt. Mr. Rangachariar on behalf of the pleader contends that 
a purchase of an actionable claim is not necessarily unprofessional 
conduct. Mr. K. Srinivasa Aiyangar, who appears on behalf of the 
Vakils’ Association, supports this argument. I am quite unable to 
accept this contention. Section 136 enacts as follows “No Judge, 
legal practitioner or officer connected with any Court of justice 
shall buy or traffic in or stipulate for, or agree to receive, any share 
of, or interest in, any actionable claim, and no Court of justice shall 

enforce at his intance or at the instance of any person claiming by or 
through him any actionable claim, so dealt with by him as aforesaid.” 
It does not merely make purchases of actionable claims by the classes 
of persons named in it unenforceable in law. It expressly prohibits 
them from being interested in any transfer of an actionable claim. 
The prohibition is based on the ground of the offices held by them. l 
I cannot doubt that the doing of an act which a legal practitioner is 
forbidden‘to do on the ground that he is a legal practitioner is a 
violation of the conduct that he should pursue as a practitioner and 
therefore unprofessional conduct. It is urged that the legislature 
could not have intended to make the purchase of an actionable claim 
by a pleader under all circumstances unprofessional conduct, that in 
other countries there is no such absolute prohibition, that the New 
York Civil. Procedure Code forbids purchases of actionable claims 
and. negotiable instruments only where it is made “ with the intention 
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and for the purposes of bringing a suit thereon,” and that ‘in the 
French Civil Code the prohibition is confined to claims falling 
within the jurisdiction of the Court where the pleader is practising. 
The language of Section 136 of Act IV of 1882 is in my opinion 
absolutely clear. It is quite immaterial that the Indian Legislature 
considered it expedient to enact the rule in wider terms than the 
legislatures of some other countries have done, It being clear that 
the pleader’s act amounted to professional misconduct, was it grossly 
unprofessional? I have no doubt that it was. I have already refer- 
red to the circumstances under which the transfer was made. The 
Court of First Instance cs a matter of fact passed a decree for 
about Rs. 11,000 though the amount was reduced to Rs. 6,000 and 
odd in appeal. The purchase amounted in this case to trafficking 
in litigation. It is unnecessary to decide the question whether the 
purchase of an actionable claim though unprofessional must amount 
to grossly unprofessional misconduct in every case. Undoubtedly 
the onus would be on the pleader who purchases an actionable -claim 
to show that in the circumstancss of any particular case it does not 
amount to grossmisconduct. I think that it would not be improper 
to hold that pleaders should not be permitted to do acts that are 
liable to subject them to severe temptation. I am of opinion that 
this charge has been proved against the pleader. I agree with the 
learned Chief Justice as to the punishment that should be imposed. 


The 2nd charge :—The facts relating to this charge are practi- 
cally undisputed. The pleader belongs fo a wealthy family possessed 
of various kinds of properties including landed estates, houses, 
directorships in companies, Secretaryship in one Com pany, an agency 
under the Oriental Life Insurance Co., some other trade agencies, 

‘ shares in joint stock Companies and a mill at Bellary known by the 
name of Medum Seshanna Cotton Manufactory. The evidence of 
Srinivasa Row, the pleader’s brother, and himself a pleader, shows 
that in 1894 the members of the family entered into a partnership. 
A fresh partnership deed (Exhibit G) was executed in 1900. Accord- 
ing to this deed each member of the firm is authorised to sign the 
name of the firm, and the partners of the firm are responsible jointly 
and severally for the acts of the firm as well as for the acts of each 
partner and for monies reaching. the hands of any one of them. The 
pleader states in his written statement “the members of the firm 
supervised the work of the managers and agents whenever they have 
leisure and during holidays.” He denies that he has engaged himself 
in trade. In the face of the admitted facts, I am of opinion that 
the denial is absolutely untenable. It is contended that the actual 
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work of the trade is done by clerks and agent and that there- 
fore that pleader cannot be said to be personally carrying on 
trade. I am quite unable to agree that the mere appointment 
of servants or agents is sufficient to show that the trade is not 
carried on personally by the pleader. In that case any trader 
who is able to engage clerks and to dispense with attending to 
customers himself may say that he is not personally engaged in his 
trade, It is not denied that the agents and managers could be dis- 
missed at pleasure by the pleader and his partners. The admission 
that the members of the firm supervised their work puts an end to 
all doubt on the matter. It is contended by Mr. Rangachariar that 
a pleader who belongs to a trading family should not be regarded as 
trading, simply because other members carry on trade, the benefit of 
which would go to all the members of the family including the 
pleader. 1 agree with him so far. It is quite true that every mem- 
ber of an undivided Hindu family cannot be said to be carrying on a 
trade the benefit of which would go to the family. One member of 
it alone may be carrying on the trade but he may do so with family 
funds. Although as between the members of the family the profit 
or the loss must be shared by all of them, it would not follow that 
every one of them is conducting the trade. Again two or more 
members may alone carry on a trade as partners and the outside 
public may be dealing with them alone though as amongst the mem- 
bers of the family inter se all might be responsible for the result of 
the trade. But if all the members enter into a partnership and carry 
on a family trade as partners then all of them must be regarded as 
carrying on the trade. This is a distinction well understood in law. 
In the present case the pleader who is the senior member of his 
family has entered into a partnership with the other members. He 
as much as any other member of the family is trading with the out- 
side public whatever may be the actual amount of work done by him 
in connection with the management of the trade. I hold therefore 
that the pleader must be held to be personally engaged both in trade 
and inthe other business referred to in the deed of partnership. It 
is then argued that carrying on a trade is not professional miscon- 
duct within the meaning of section 13 of the Legal Practitioners’ 
Act and that there is Rule 27 of the rules framed under the Act is in 
these terms. “If any person, having been admitted as pleader, 
accepts any appointment under Government, becomes a student of 
any school or college for purpose of pursuing his studies or enters 
into any trade or other business, or accepts employment as a Law 
Agent other than a pleader, Mukhtar or Agent certified under Act 
XVIII of 1879 and these rules, he shall give immediate notice thereof 
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to the High Court, who may thereupon suspend such pleader from 
practice or pass such orders as the said Court may think fit.’ It is 
true that engaging in trade or oth=r business is not definitely pro- 
nounced to be misconduct by this rule. According to it the High 
Court may give permission to any pleader, if it thinks fit to do SO, 
to engage himself in any particular trade or business. A similar 
rule has been framed under the Letters Patent of the High Court 
with respect to High Court Vakils although curiously enough no 
such rule has been framed applicable to advocates and attorneys. The 
plpader was undoubtedly guilty of miscondust in not obtaining the 
A of the High Court for carrying on trade or other business. 
He has been engaged in trading business of an important character 
and it was undoubtedly his duty to apply for and obtain the High 
Court’s permission. No charge however bas been framed against 
him of violating the provisions of Clause 27 which require him to 
apply for permission to the High Court and I do not think we should 
find him guilty of misconduct in violating the provisions of this 
clause without bis having an opportunity to explain his conduct. 
But it does not follow from this that he is not guilty of misconduct 
by being engaged in trade or other business without the permission 
of the Court, if his doing so is inconsistent with the profession of a 
pleader. The rule enables pleaders to avoid all risk of being pro- 
nounced guilty of misconduct by obtaining the opinion of the High 
Court with respect to any business they may propose to undertake 
but the failure to take advantage of the provisions of the rule cannot 
absolve them from liability to be convicted of misconduct if they act 
in a manner consistent with their profession. It seems to me 
that there are two reasons why carrying on trade may be inconsist- 
ent with the profession of a pleader. One reason is that it might 
prevent him from devoting that attention to his work as a pleader 
which his duty to the public and to the Court require that he should. 
But another and certainly not less important reason is that a pleader 
should not be permitted to engage himself in any pursuit which is 
inconsistent with his status as a member of a learned and honour- 
able profession. In England every person who wishes to be called 
to the bar has to state that he is not and has never since his admission 
as a student “been engaged in trade and that he is not an undis- 
charged bankrupt.” I am not aware that according to the rules of 
the bar in England a Barrister can be punished for being engaged in 
any trade or business inconsistent with his being actively engaged in 
the practice of his profession, though there are various o fices the 
holding of which is deemed to be inconsistent with practice as a Bar- 
rister. See page 384 of Halsbury’s Laws of England Vol. II. But 
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: I strongly believe that carrying on a trade would be deemed to be 


generally inconsistent with the active practice of the profession of 
either a Barrister or an attorney. To doso may not be in some 
cases inconsistent with the status itself of a legal practitioner. ` He 
would probably not be punished for having been engaged in trade or 
other business if he was not practising his profession at the same 
time, although it is probable, I think, that there are some trades and 
businesses which may be regarded as altogether inconsistent with the 
status ofan Advocate. However as the rules stand it would be open 
to this Court to permit any particular trade or business being undér-’ 
taken by a pleader. There might certainly be some kinds of buli- 
ness which would in no way be inconsistent with either the status or 
the active practice of a pleader’s profession. There have been in- 
stances where engagement even in a trade has also been permitted by 
this Court although I take it that this would not ordinarily be ‘allow- 
ed. It may be that there are enterprises which, having regard to 


the circumstances of this country, the Court would sanction a pleader 


actively promoting and devoting a portion of his time to. Whether 
sanction should be given in any case would no doubt largely depend 
on the character of the trade or business and the extent to which it 
is likely to occupy the time and attention of the pleader. But no 
pleader can be permitted to derive any advantage by taking the res- 
ponsibility on himself and engaging in a trade or business without. 
the sanction of the Court. If he does so he takes the risk of its being 
subsequently held’ that this conduct amounts to professional miscon~ 
duct. If permission would hot have been given if he had asked for 
it, he must be held guilty of misconduct in having done that which 
the Court would not have sanctioned. This is the rule followed 
where a trustee acts without the sanction of the court in a matter for 
which he could have obtained its permission. -Ido not consider it 
possible that the court would have given permission to the pleader 
in this case to be engaged as a partner of a large cotton mill and in 
the various other businesses which the pleader admits to be included 
in the concerns of the partnership, It is, however, possible that he 
thought, as he says he did, that inasmuch as he would not have to 
devote much of his time personally to his work as a partner he was 
not acting in violation of his duty as a pleader. I am willing to 
believe that he acted bona fide and without any intention to act con- 
trary to his duty as a professional man. I am therefore of opinion 
that it is sufficient to point out that he acted wrongly and that it is 
unnecessary.to impose any punishment on him for his conduct in 
this matter. - 
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Referred Case No. 9 of 1912. 


| Sankaran Nair J.—I think that Mr. Rangachariar is right in 
his contention that any charge against the pleader must be proved 
by evidence taken at this enquiry. But I do not accept the further 
contention that the judgment in the civil suit is inadmissible in’ evi- 
dence. The pleader was the defendant in that suit. It was decided 
therein that the plaintiff had paid him his fee to appear for him at 
the sessions ; that he failed to appear without making any arrange- 

ent for the conduct of the case: a decree was passed against him 
| F these findings. The facts found against him must be taken 

rima facie, to be proved. At the same time I think it is open to 
him to show that the judgment is wrong and should not be accepted 
as final for the purpose. of this enquiry. Any evidence which should 
have been but was not produced in the suit will of course be viewed 
with grave suspicion. Nor is it clear to me why it is not open to us 
at this- enquiry, to consider whether the judgment is right on the 
materials on which it was based. There is no law preventing us from 
doing so, and I see no injustice in it. 


I think therefore the Judge is right in allowing the pleader to 
give further evidence. On the evidence Exhibit A the receipt given 
by the pleader to Muni Reddi makes it clear that he was bound to 
defend him at the Sessions. I doubt whether it is open to him to 
say in this enquiry after giving that receipt, unless he proves mistake 
- or some other invalidating circumstance, anything against that 

receipt. Because asa pleader it wag his duty to grant a proper 
receipt and not one which is misleading. He has however failed to 
. prove that he did not agree to appear at the Sessions. I do not 
attach any weight to the.other contention that the vakil was not 
bound to appear as his cliens owed him a portion of his fee. He 
has failed to prove that any balance is due. ` 


I am also of opinion that a vakil is bound to appear and conduct 


his case even if the fee or any portion thereof remains unpaid, in the 
absence of any agreement to the contrary or at least notice to the 
effect to the client in sufficient time to enable him to make other 
arrangements. 


. Mr. Rangachariar argues that a pleader like Mr. Venkata Row 
would not have failed to make some arrangement about his case before 
going to Rangoon. There is great force in this argument, Mr 
Venkata Row appears to have made arrangements about all other 
cases. The only explanation that suggests itself to me is that he 
may have really thought that he was not bound to appear for Muni 
Reddi at the Sessions. This is supported by the facts that the 
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counterfoil of the receipt kept by him showed that he was to appear 
only before the Magistrate and this Srinivas Row told Subba Row 
that Mr. Venkata Row was not engaged to defend Muni Reddi. 
What took place at the meeting in September between Muni Reddi 
and the vakil also supports this view. I think that Venkata Row 
believed that he was not engaged to defend Muni Reddi at the Ses- 
sions. If he had pleaded in this enquiry after the disposal of the 
appeal, that he acted in this erroneous but honest belief and tendered 
a proper apology, speaking for myself, the result might have bee 
different. But he has persisted in this enquiry in trying to prove { 
defence already found false in a Civil Suit. I agree accordingly to 
the order which will be pronounced by the Chief Justice. 


Referred Case No. 10 of 1912. 


The charge against the pleader Mr. Venkata Rao is that he pur- 
chased the claim of the plaintiff in Original suit No. 8 of 1909 on the 
file of the Subordinate Judge’s Court of Bellary. That was a suit 
brought by Pichayya and Papayya against certain minors for the 
recovery of asum of more than Rs. 11,000. After evidence had 
been heard, but before judgment was pronounced one Vannaji agreed 
to purchase the claim of the plaintiffs therein for Rs. 4,750- on 7th 
September 1909. Now, it appears from the evidence of the vendor, who 
is the prosecution 4th witness in the case, that so far ashe is concern- 
ed he had nothing to do with Mr. Venkata Rao, and that, though the 
negotiations for the sale took place in Venkata Raos house, the 
claim was agreed to be sold to Vannaji who was his client without 
any consultation with Venkata Rao, Vannaji borrowed Rs. 4,000 
of this amount from the firm of Satraji Dongerchund. Anadaji who 
was examined as a witness for Venkata Rao was a partner in that 
firm. It appears from his evidence, which there is no reason to dis- 
believe, that when the firm lent Rs. 4,000 to Vannaji, the amount 
was debited against one Bhataji Khemaji who was the principal of 
Vannaji ; two days later Vannaji told this witness that it should have 
been debited against him and not against his principal; he refused 
to do so; then Vannaji got a letter from Mr. Venkata Rao asking 
him to debit that amount against Venkata Rao’s account and that — 
was accordingly done. Mr. Venkata Rao admits having written a 
letter to the firm asking them to doso. The entry was made by the 
prosecution 1st witness and he also gives evidence to the same effect. 


On the 7th of December, Vannaji sold the decree to one Veera- 
bhadrappa. Veerabhadrappa was a relative of the defendants in that 
suit and was naturally interested in them. He says that he heard a rum- 
our that Mr. Venkata Rao had pyrchased that decree and that he spoke 
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to him and arranged to purchase the decree from him; he paid 
Rs. 6,392-8-0 to Venkata Rao and got an assignment of the decrée 
from the original decree-holder Papiah who had agreed to sell it to 
Vannaji. The money was actually paid to Vannaji as Venkata Rao 
directed him to do so. According to this witness he never saw 
Vannaji at all while the negotiations were going on. If the matter 
had stopped here the case would have been one of suspicion only. 


But there is the following additional circumstance to be taken 
ipto consideration. The entire amount borrowed by Vannaji was 
F 4750. Now, this with interest at 6 per cent. per annum for three 

onths, that is the period between September 7, the date of agree- 
ment of sale to Vannaji and December 7, the sale of the decree to 
Veerabhadrappa, would come to Rs. 4,821-4-0. The difference 
between the two amounts Rs. 6,392-8-0 and Rs. 4,821-4-0 i. e., 
1,571-4-0 is the profit and half of this is Rs. 785-10-0, 


Now, it appears from the evidence and itis admitted that this 
amount, 4 e., Rs. 785-10-0, was paid on Venkata Rao’s account to 
his father-in-law. It is not explained how this particular sum of 
exactly half of the profits was due to Venkata Rao. He gives no 
explanation, he produces no account to show that this was due to 
him for any fee. There is evidence that the interest payable 
on the sum of Rs, 4,000 was at 6 per cent. The evidence as to the 
rate of interest payable on the remaining Rs. 750 is. discrepant and 
it is not clear what the real interest was; but there is nothing im- 
probable in their setting apart interest åt 6 percent. for 3 months 
for the purpose of calculating profits on the transaction. In the 
absence of any explanation on the part of Venkata Rao the only 
conclusion that we are justified in drawing is that he received it as 
his share of the profits of the transaction; and taken with the other 
circumstances of the case his advancing the money to Vannaji and 
the facts disclosed by the prosecution 2nd witness whose evidence is 
strongly corroborated by these two facts, I come to the conclusion 
that from the 9th September 1909 Venkata Rao must be treated as 
a partner with Vannaji and equally interested with him in the 
decree. 


The question then remains for consideration whether this is 
grossly improper conduct in the discharge of professional duties. 

An actionable claim should not be purchased by a pleader and 
in my opinion the purchase of a claim after suit offends against 
public policy more than the purchase of such a claim before suit, It 
is trafficking in litigation and when the vendor is the client of . the 
purchaser, the transaction in the majority of cases is likely to be 
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oppressive to the client. In the case before us, however, not “only 
no andue advantage has been taken but Venkata Rao seems to. have 
acted fairly. Papiah offered to accept Rs. 4,000 from Veerabhadra- 
ppa in full satisfaction of his claim and he got from Vannaji 
and Venkata Rao Rs. 4,750. Further Venkata Rao did not deal 
with the client and was not in fact the original purchaser on the 7th. 
It is also proved that a portion of the interest due to the minor was 
remitted. As this is the first case of the kind that has come before 
this court, a lenient view might have been taken of the case, if he had 
pleaded good faith and placed before the Court all the facts. i 
has not chosen the course. I agree to the order which will be pr&- 
nounced by his Lordship the Chief Justice. 


The next charge against Mr. Venkata Rao is that he has been 
trading in cotton and yarn with the other undivided members of his 
family as partners. That he is a partner with them is proved beyond 
doubt by Exhibit G. The Company has also bought a spinning 
mill in Bellary, borrowed money to pay for it and to cover working 
expenses; it was buying cotton and selling yarn. There are no 
doubt, managers and gumastas appointed but Venkata Rao and his 
brother do not cease to be persons carrying on trade any the less on 
that account. Holding then, that Venkata Rao and his brothers are 
traders, the question remains whether he is guilty of any grossly un- 
professional conduct. Rule 27 of the rules framed by the High 
Court under the legal Practitioners’ Act XVIII of 1879, runs thus:— 


“Tf any person, having been admitted as pleader, accepts any 
appointment under Government, becomes a student of any school or 
college for purposes of pursuing his studies or enters into any trade 
or other business, or accepts employment as a Law Agent other than 
a pleader, mukhtar, or Agent certified under Act XVIII of 1879 and 
these rules, he shall give immediate notice thereof to the High Court, 
who may thereupon suspend such pleader from practice or pass such 
orders as the said Court may think fit. 


<“ Provided that when a pleader is appointed by or under the 
authority of the High Court to the office of District Munsif, whether 
temporarily or permanently, it shall not be necessary to give the 
notice prescribed in the first part of this rule; but no pleader, while 
employed as District Munsif, shall be permitted to practise. or do 
any business as a pleader before any Court.” 

Now it will be noticed that the High Court can take action 
under this rule only if the pleader who enters into any trade or 
business gives notice to the High Court. Under the rule he is bound 
to give such notice, Then, section 13 of the Act itself empowers the 
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High Court to punish the pleader in’ certain circumstances. The Munireddi, 
words of the section run thus :— The High Court may also, after Marwadi 
such enquiry as it thinks fit, suspend or ‘dismiss any pleader Motiram 
holding a certificate as aforesaid. a 





Venkata 
(6) who is guilty of fraudulent or grossly improper conduct in ai 

the discharge of his professional duty, or Sankaran 
(f) for any other reasonable cause.” s Na: 


The omission to comply with rule 27 by a pleader would 
probably come under clause (b). It would certainly come under clause 
(f). If, therefore, a First Grade Pleader omits to make the application 
which he is bound to submit to the High Court under rule 27, then 
he may be suspended under Section 13 for breach of that rule until 
he makes the application under that section or any further time the 
High Court thinks fit. If he makes the application under rule 27, 
then he can be dealt with under that rule. Apparently therefore 
the rule and the section provide adequate remedy for all cases. 
Whether the pleader should be suspended or should be allowed to 
carry on a trade under Rule 27 depends upon the particular circum- 
stances of each case: the character of the person making the appli- 
cation, the nature of the trade or business, the time that the pleader 
would have to devote to it. There may also arise other consider- 
ations. The trade or business may be one which it may be in public 
interests to foster in that locality and men other than -pleaders may 
not be available perhaps to carry on the trade or business satis- 
factorily. Under this rule, applications are being made to the High 
Court for sanction and they have been granted or rejected according 
to the particular circumstances of the case. If we lay down a definite 
rule under section 13 of the Act, it would be depriving the High 
Court of the discretion vested in it by rule 27; for, it is obvious that 
once a pleader is declared to be disqualified from engaging in any 
trade or in any particular kind of trade, it would not: be right for 
the High Court to give any sanction under rule 27 to any other 
pleader applying for it. Iam not therefore able to say that under 
Section 13, the High Court should declare that it is unprofessional 
for a pleader to follow any trade or business. It is not required by 
the conditions of the Legal profession or the circumstances of the 
country. : 


It may be a question whether any rule even is necessary, because 
the evil to be guarded against cannot be serious as the sanads of the 
First Grade Pleaders have to be renewed every year and the High 
Court may refuse a renewal. But, in any event, I do not think it 
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necessary that we should take any action under section 13 as against 
any pleaders to whom rule 27 is applicable. Iam also of opinion . 
that itis difficult now to say generally that a pleader should not 
engage in any trade or business. Confining myself now only to 
Vakils they exercise the profession both of the Advocate and the 
Solicitor and they should not be debarred from performing those 
functions which a Solicitor is, and a Barrister may not be, entitled to 
discharge. Many, if not the majority, of the pleaders are members 
of joint families who are engaged in trades or businesses. It woul 

be an unnecessary interference with them now to declare that | 
trades or businesses are unprofessional. The notion that no trad 

however honestly carried on is worthy of a Vakil is a relic of the 
times that have passed away, and I should regret its introduction 
into India. 


On the facts before us, there is no doubt Mr. Venkata Rao has 
been guilty of a violation of rule 27 in not having reported to the 
High Court his connection with the firm or with the mill. But he 
has not been charged with having violated that rule and we cannot 
take any notice of it as he has had no opportunity of making any 
answer to that charge. So far, therefore, as the second charge is 
concerned I am not prepared to inflict any punishment on him. 


Referred Cases Nos. 9 and 10 of 1912. 


The Officiating Chief Justice :—I concur with the conclusions 
arrived at by my learned brothers in the judgments which have just 
been read, and which I have had the advantage of perusing. 


With regard to the charge in connection with the Criminal Case 
against Muni Reddi, Iam unable to accede to Mr. Rangachariar’s 
contention that the judgment and evidence in the Civil suit against 
the Pleader, Mr. Venkata Rao, is not admissible as evidence against 
him in the present proceedings. The question in that suit was the 
very question which we now have to decide, viz., whether he engaged 
to defend Muni Reddi in the Sessions Case and failed to do so with- 
out any valid excuse. Mr. Venkata Rao was the defendant in the 
case and the decision was against him. 


I do not think that the decision is conclusive proof against him 
in the present proceedings, but it has not been treated as conclusive. 
He has been allowed in the present proceedings to produce further 
evidence in support of his defence and he has produced it, and it has 
been duly considered by the District Judge and by us. There is no 
suggestion that any evidence.which the pleader wished to adduce in 
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the present proceedings has been shut out. We have not been 
referred to any authority for holding that the judgment is inadmissi- 
ble in the present proceedings as establishing a prima facie case of 
unprofessional conduct against the pleader or for holding that we are 
precluded from considering whether the judgment is right on the 
evidence on which it was based, nor do I see any ground in reason 
why we should. treat them as inadmissible. , 


On the merits, the evidence and probabilities in all these cases 
hve been so fully considered in the judgments of the two District 
if and of my learned brothers that Ido not think anything 
Would be gained by my reviewing them afresh. I entirely agree with 
the conclusions at which my learned brothers have arrived. 


I do not understand how it can be seriously argued that what 
the pleader is said to have purchased from the plaintiffs in Original 
Suit No. 8 of 1909 was not “an actionable claim,” and that there 
was nothing contrary to law or public policy in his purchasing it, if 
he did do so, and, therefore, his doing so was no professional mis- 
conduct. The plaintiff’s claim had, no doubt, been put in action, but 
that did not render it the less an “actionable claim” as defined in 
section 3 of the Transfer of Property Act. The claim was still sub 
judice. Though the case was ripe for judgment it had not been given. 
The claim had not become merged in a decree. Section 136 of the 
Transfer of Property Act inthe most stringent terms declares that 
“no judge, legal practitioner or officer connected with any Court of 
Justice shall buy or traffic in or stipulate for, or agree to receive, any 
share of, or interest in, any actionable claim.” A pleader holds a 
privileged position in connection with the administration of justice, 
and the law imposes on him certain restrictions and disabilities by 
redson of the position or office which he holds, and in order to safe- 
guard the interests of litigants and the pure administration of justice. 


It is, I think, futile to contend that it is not professional miscon- 
duct for a man to do that which the law expressly forbids him to do 
by reason of the profession which he exercises. The degree of mis- 
conduct will, no doubt, vary with the circumstances of each case, but 
I cannot doubt that a transaction such as that with which we are 
now concerned amounts to gross misconduct. The pleader who is 
conducting a case is in a better position than his client to judge of 
the probability of his success or failure, and the nearer the case is to 
judgment the greater will be his opportunity for correctly anticipating 
the event. It may be that when a case is ripe for judgment there is 
no longer any temptation to the pleader to conduct the case impros 
perly, but to allow him at that stage tg purchase his clients’s claim 
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would: expose-him to a strong temptation to misrepresent to 
his client his prospects of success and the value of his claim. In 
the present case the transaction was a highly speculative one. The. 
evidence shows that the plaintiffs feared their suit would be dismissed 
and were willing, at one time to sell their claim for Rs. 4,000. They 
in fact, got a decree for Rs. 11,000 in the Original Court, though , 
this was reduced on appeal to Rs. 6,000. It is true there is no 
suggestion that the pleader made any misrepresentation to his elients 
in this case, and the plaintiffs were satisfied with the price (Rs,4,75@) 
paid to them, but this does not prevent the pleader’s purchase ff 
the claim, in defiance of the express provisions of law, :from bet 
professional misconduct of a very grave character. 


It only remains for me to state the decision at which we have 
arrived as to the penalty we should impose under S. 13 of the Legal 
Practitioners’ Act on Mr. Venkata Rao in respect of the charges 
which have been established against him. He cannot plead youth 
or inexperience in extenuation of his misconduct. Its gravity has 
certainly not been lessened by the’ false defences which he has put 
forward and maintained throughout in regard to the charges relating 
to his conduct in connection with the criminal case against Muni 
Reddi, and in purchasing his own client’s claim in Original Suit No. 
3 of 1909 in the Subordinate Judge’s Court. We do not think that 
a mere warning or censure would suffice to mark our sense’of the 
gravity of his misconduct in either of these cases. We think that we 
are required to impose a penalty of a substantial period of suspension 
in each case. We accordingly direct that Mr. K. Venkata Rao be 
suspended. from the exercise of his profession as a pleader for six 
months and three months on account of his misconduct in regard to 
these two cases respectively, the two periods to run consecutively. 


We do not think it necessary to impose any penalty in connec- 
tion with the charge against him for engaging in trade. We think 
it sufficient to say that he was wrong in carrying on trade without 
reporting the fact to the High Court under Rule 28 of the Rules 
made by the Court under the Legal Practitioners’ Act 18 of 1879, 


The pleader will have to pay the costs of the Petitioner in 
‘Referred Case No. 10 of 1912. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Wallis. 


| * Appellant In S. A. No. 628 
Velayudan Chetty ... Of 1907 (1st Defendant and 
his legal representative. 
A v. 
Alangaram Chetty and others... Respondents. 
Transfer of Property Act, Ss. 60, 61—Partial redemption when allow2d?— 
Cl solidation of mortgages—Essentials. 


A mortgage is one and indivisible and the general rule is that there can be 
no partial redemption except in cases where the mortgagee, or, if there are 
more mortgagees than one, all such mortgagees have acquired in whole or in 
part the share of a mortgagor. 


To allow a claim of consolidation of two mortgages it is necessary both 
under the Transfer of Property Act and otherwise that both should become 
united in title and come into the same hand. 


Pledge v. White! Riley v. Hall? referred to. 


Second appeals from the decree of the Subordinate Judge's 
Court of Madura West in A. S. Nos. 112 and 124 of 05 presented 
against the decree of the Court of the District Munsif of Shivaganga 
in O. S. No. 201 of 100. 


The suit was for redemption of a usufructuary mortgage made 
by one Zamindar Gowri Vallabha on 30—9—1866 in favour of 
3rd defendant and the father of defendants 1,2 and 4. Plaintitt 
alleged that after the death of Gowri Vallabha he bought the right, 
title, interest of his elder son who succeeded to the Zamindari in all 
the suit properties in a court sale in the year 1896. lst defendant 
contended that he hada prior hypothecation of items 1 and 2 
20th August 1863 which by its terms was to ripen into usufructuary 
mortgage at the end of three years in case of default of payment 
of hypothecation amount by that time, that he was accordingly in 
possession in virtue of that right also, having sued and obtained a 
decree for possession, that even if the later mortgage is now paid by 
the plaintiff he cannot be ousted from his possession under that 
mortgage, that he was entitled to be paid the amount of that mort- 
gage also as per section 61 of the Transfer of Property Act, that he 
had bought in 1897 the one-third interest of the second son of the 
mortgagor in items 1 and 2. The 10th defendant pleaded that the 
Zamindari was impartible and that as the impartible Zamindar’s 
interests in items 1 and 2 was bought by him in court auction in 
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1869 the plaintiff had no title to redeem them. The lower courts 
without deciding that question whether the Zamindari was partible 
or impartible held that as the plaintiff was admittedly the owner 
of some of the suit properties he was entitled to redeem the whole, 
that the principle of tacking did not apply and that the'shares of the 
parties could be determined in a separate suit. 


Against the decree 1st and 10th defendant preferred a second 
appeal. 


N. Rajagopalachariar for appellant. . l ( 
S. Srinvasa Aiyangar for respondents. 


N. Rajagopalachariar, first, on behalf of the 10th defendant. 
The question of partibility or impartibility must be determined in this 
suit for if it be impartible plaintiff would have no title to redeem items 
1 and'2 which were already bought by the 10th defendant. Secondly 
on behalf of the Ist defendant ; Where a mortgagee is also the owner 
ofa part of the mortgaged properties the mortgagor is not entitled 
as against the mortgagee’s wish to redeem that property which is in 
the possession of the mortgagee. Ghose on . Mortgages 248. See 
Nawab Ajimut Ali Khan v. Jowahir Singh, Kallan Khan v. 
Moideen Khan,2 Surjiram Marwari v. Barham Deo Pershad,® 
Grish Chunder Dey v. Jurumoni Dey.* In such cases the Madras 
High Court has held that the suit should be dismissed because the 
plaintift had not previously ascertained his share by a partition; see 
Manu v. Kuttu.® Thillai Chetti v. Ramanuja Iyengar. 1 do not 
claim a dismissal in this case. I conceded that the share of the 
plaintiff may be ascertained in the suit itself. If the plaintiff is 
allowed to redeem the whole now, I will have to bring another suit > 
for redeeming him. This must be avoided under section 61 of the 
Transfer of Property Act, I am entitled to be paid the amount of 
prior mortgage as some of the properties are identical in both. 


S. Srinivasa Aiyarigar for respondents. The principle in Nawab 
Azmut Ali Khan v. Jowahir-Singh" applies only to a case where 
the partial interest is acquired not by one of several mortgagees but 
by all the mortgagees or by the mortgagee if there be only one. 
This distinction is based upon the doctrine of merger or fusion of 
interest in one and the same person. A merger can take place only 
where both the interests are combined in one and the same person or 
persons. It is upon this principle that section 60 of the Transfer of 





1. (1870) 13 M.LA, 404 at p. 415 and 16. 2. (1905) I. L. R. 28 A. 155. 
3. (1903) 2 C. L. J. 202. 4. (1970) 5 C. W. N. 83. 
5, (1882) I. L. R. 6 M. 61. 6. (1896) I. L. R. 20 M. 295. 


7, (1870) 13 M. L A, 404, 
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Property act is based. See also Ghose on Mortgages page 247 
Mahtale Rai v. Sant Lal see the last four lines in Kallan Khan v. 
Mardhan Khan? and also Mora Jhoshi v. Ramachandra?. The 
principle is in indivisibility of mortgage on either side Asan Kithar 
Sahab v. Ramanath Chetti Hall v. Heward ®. Tacking 
cannot take, place unless both the mortgagees are identical. It 
is not so here. Coote on Mortgages pp. 881 and 882. Ashburner on 
Mortgages, 362; Riley v. Hall.¢ As for the first mortgagee having 
tgken possession of some of these lands after three years the finding 
| otherwise. So he cannot insist on retaining possession under the first 

hortgage. As for the 10th defendant whatever his right is as to 
items 1 and 2 the plaintift is entitled to redeem the mortgage under 
section 91 of the Transfer of Property Act leaving the 10th defendant 
to work out his rights under section 95. 


N. Rajagopala Chariar in reply. None of the cases relied on is 
one in which redemption ‘has been ordered against the will of the 
mortgagee under suchcircumstances. The distinction drawn against 
one only of the several mortgagees who acquires a portion of the 
equity of redemption being entitled to insist has not been found 
against in any decided case and is against the above Privy Council deci- 
sion which is general. In all the cases quoted the mortgagee did not 
acquire a portion of equity of redemption. Section 61, does not 
say that the mortgagees must be identical in every respect. No 
such words can be read into the section. Evenif the prior mort- 
gagee did not obtain possession under the first mortgagee he cannot 
be ousted from his present possession in violation of the mortgagor’s 
covenant to give possession. The mortgagor cannot be allowed 
to take advantage of his own wrong. 


The Court delivered the following 


Judgment :—This is a suit to redeem a mortgage effected by the 
late Zemindar of Varappur in favor of Defendant 3 and of the 
fathers of defendants 1, 2 and 4. Portions of items Nos. 1 and 2 
of the mortgaged properties were sold in execution of decrees obtain- 
ed against the Zamindar in 1866 and 1867 and now belong to the 
10th defendant. Ina suit of 1884 the plaintift obtained a decree 
against the Zemindar’s elder son and in execution acquired the elder 
son’s share of the mortgaged properties in so far as it had not been 
already alienated. The plaintifi’s case is that the estate was impar- 
tible and that by his purchase he acquired the whole equity of 





1. (1883) I. L. R. 5 A. 276. 2. (1905) I. L. R. 28 A 153. 
3. (1890) I. L. R. 15 B. 24. 4. (1898) I. L. R 22 M. 29. 
5. (1886) 32 C. D. 420. 436, 6. 79 L. T. 244. 
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redemption subject to the prior alienations. In 1897 the Zamindar’s 
younger son claiming that the estate was partible sold his share to a 
purchaser who transferred it to the Ist defendant, who claims to be 
entitled to a one-third share in addition to his tights as a represen- 
tative of one of the original mortgagees. Both the lower Courts, 
however, have held that it was unnecessary to decide the question 
of impartibility in this suit. But the lower Courts gave the plaintiff 
a decree. Second appeals have been preferred by the Ist and 10th 
defendants and two questions have been argued before us. 

| 


In the first place, it.is argued on the part of the 1st defenda 
that the plaintiff not being the owner of the whole of the equity of 
redemption and part of it having become vested in the 1st defendant 
himself who is also one of the mortgagees the plaintiff is not entitled 
to redeem such part. This contention is opposed to S. 60 of the 
Transfer of Property Act as wellas to authority. S. 60 provides that 
“ nothing in this section shall entitle a person interested in a share 
only of the mortgaged property to redeem his own share only, on 
payment of a proportionate part of the amount remaining due on 
the mortgage, except where a mortgagee, or if there are more mort- 
gagees than one, all such mortgagees has or have acquired, in 
whole or in part, the share of a mortgagor.” Here there are more 


' © motgagees than one, but only one of them has acquired in part the 


share of a mortgagor. It is therefore perfectly clear that the excep- | 
tion does not apply, that the plaintiff is bound to offer to redeem the 
whole mortgage. It seems ‘equally clear that he is entitled to insist 
on doing so, (see S. 95 of the Transfer of Property Act) the general 
rule being as explained in Huthasanam Nanibudri v. Parameswarem 
Nambudri+ that a mortgage is one and indivisible, and the exception 
only arises when the mortgagee, or, if there are more mortgagees 
than one, all such mortgagees have acquired in whole or in part the 
share of a mortgagor. The rule is explained in Ghose on Mortgages 
4th Edn. page 247. The appellant relied on Kallan Khan v, Mar- 
dhan Khan*, but that was a case in which a single mortgagee had 
acquired a part of the mortgaged property, and was consequently 
within fhe exception. It was there held in cases coming witltin the 
exception the indivisible character of the mortgage was broken up 
and a mortgagor could not claim to redeem the shares of other co- 
mortgagors in which he was not interested, but the judgment express- 
ly distinguishes that case from one in which “only one of several 
mortgagees had purchased a part of the mortgaged properties and 
the indivisible character of the mortgage had not been destroyed.” 





2 (1905) I. L. R. 28 A. 155. 


1. (1898) I. L. R. 22 M. 209 
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Mannu v. Kuttut, was acase in which a single mortgagee had 
purchased a portion of the mortgaged property and so came within 
the exception, and Thillai Chetti v. Ramanatha Ayyan,? was 
treated as coming within the same principle. 

The next objection is that by a prior mortgage in 1863 the 
Zamindar mortgaged certain items included in the plaint mortgage 
together with other properties and that the Ist defendant having 
become solely entitled to such prior mortgage, the plaintiff is not en- 

tled to redeem the plaint mortgage without redeeming that mortgage 
the extent of thé amount thereof, apportioned the items inclu- 
fed in the plaint mortgage. 

What the 1st defendant claims therefore is to consolidate ‘the 
two mortgages, that is to say, to treat them as one and insist that 
one shall not be redeemed without the othe. But even before the 
right to consolidate had been restricted by legislation, as by S. 61 of 
the Transfer of Property Act, it was always necessary that the two 
mortgages to be consolidated should have become united in title or 
come into the same hand, to use the language of Lord Davey in 
Pledge v. White, and this cannot be said to be the case, whereas 
here the 1st defendant is only a part owner of the plaint mortgage. 
The point has been expressly decided in a later case Riley v. Hall.# 


In the result the appeals fail and must be dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Alyar and Mr. Justice Sadasiva 
Alyar. 


Basaweswara Swami... 2 . Appellant.* 
v. 
The Bellary Municipal Council and the) 
Secretary of State for India in Council. j Respondents. 


Municipality—Adverse possession against,—Essentials—Trust—Extra- 
commercium property—Acquisition by prescription—Injunction—Declaration 
Madras Municipal Act. S. 168.—Streets, rights of Municipality in, 

Held Per curium:—That in the case before their Lordships, the plaintiff 
who sued fora declaration of his right to a pial and for an injunction against 
the Local Municipality, had acquired under Act. XV. of 1877 by twelve years’ 
adverse possession title to the site of the pial as against the Municipality ; and 
(2) that the Municipality had the right to remove the obstruction caused by the 
pial under S.168 of the Municipal Act; (3) that the plaintiff was consequently 
not entitled to an injunction and (4) that the plaintiff was not entitled to a 
declaration when the substantial relief ¢. e. injunction was not garnted. 


*S. A: Nos. 1331 and of 1334 1910. llth September 1912. 
1. (1882) I, L. R. 6 M. 61. 2. (1896) I. L. R. 20 M. 295. 
3. (1896) A. C. 187. et 79 L, T. 244. 
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Per Sundara Aiyar J:—Although it is not open to the Municipality -to give 
up the rights of the public or to affect the right of way possessed by the public 
by any act of their own, that would not for affect the capacity of a stranger to 
prescribe for title so as to affect the rights of the public. 


The analogy of a trust and the prescription of title to trust properties which 
are in themselves extra commercium explained. 


The question as to whether a possession is adverse ur not does not depend 
on the needs or'requirements of the owner, but on the character and occupation 
of the person in possession. 


vabové the soil and the right to occupy a portion of space above the soil m 


Though the soil isin one person another may be the owner of a ‘oil mf 


be acquired by limitation. ` 


Per Sundara Aiyarand Sadasiva Aiyar JJ. :—Rigbts of a Municiapality 
over land for purposes of laying out and preserving strests examined. 


Second appeal from the decrees of the Court of the Subordinate 
Judge of Bellary in A.S. Nos. 2 and 18 of 2907 presented against the 
decrees of the Court of the District Munsif of Bellary in O. S. Nos. 
185 and 175 of 1905 respectively. 


J. C. Adam and Suryanaraniah for appellant. 

L. A. Govindaraghavu Aiyar, for the 1st respondent. 
T. V. Seshagiri Aiyar, for the 2nd respondent. 

The Court delivered the following. 


Judgment:—Sundura Aiyar J.—This is a suit by the owner of 
a-house in Bellary for a declaration of his right to a pial and for 
restraining the Municipal Cotincil of the town from re:noving it. At 
the instance of the Municipal Council the Secretary of State for India 
in Council was made a party to the suit. The plaintiff's case was 
that the pial belonged to him and that the municipal council had 
therefore no right to remove it as it threatened todo. The Council 
denied the plaintiff's right to the site of the pial and the Government 
set up its ownership to the site. The issues framed in the suit 
raised the questions, how long the suit pial was in existence, 
whether the. plaintiff acquired a prescriptive title to the site of the 
pial if he’was not the original owner “and whether the Municipality 
was entitled to demolish it. i 


Both courts have found that the street was dedicated to the 
public by the Government. The houses were built on sites originally 
belonging to Government which it gave to the people when they were 
compelled to remove from houses occupied by them within the fort 
of Bellary. The lower Courts also found that the land over which 
the pial stands was not part of the plaintiff’s house. These findings 
are binding on us in second appeal. It has also been found by the 
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lower Courts that the pial was constructed about the year 1883 
or 1884, that prior to its construction there were loose slabs of ‘stone 
which were used for the purpose of vending various articles but 
that the Municipal servants used to remove these slabs when 
necessary for the purpose of repairing the drain. 


It was argued before us that the plaintiff’s possession must be 
taken to date from the time when the loose slabs were in existence; 
but having regard to the fact that the slabs used to be removed 
when the Municipality wished to do so, it is not possible to regard 
tle plaintiff's possession as having been effective until the present 
pial was constructed in 1883. If the Municipality had the right to 
the space above the drain up to the portion occupied by the plaintiff, 
its right to possession was not disturbed, in an effective manner by 
the use of the loose slabs of stone. From ‘1883, however, the 
plaintiff must be taken to have obtained effective and exclusive 
possession of the pial. 


The learned pleader for the Municipal Council argued that this 
possession was not adverse to the Municipality in as much as, for the 
purposes of its functions, it was not necessary for the Municipality 
to use the site of the pial. This contention I am entirely unable to 
accept. 


According to the decision in S. Sundara Iyer v. The Municipal 
Council of Madura and the Secretary of State for Indig in 
Council,? the street, which on the findings must be taken to include 
the drain, was vested in the Municipality for the purposes of which 
the Council was constituted. Their right was not a mere right of 
easement, according to the view adopted by the learned Judges who 
decided that case, but was a special kind of property in the site 


previously unknown to the law but created by statute. This was | 


also the view adopted by James L. J. in Rolls v. Vestry of St. George 
the Martyr Southawak,2 See also the judgment of Lord Morris 
in Municipal Council of Sydney v. Young”, S. Sundara Iyer. v. 
The Municipal Council of Madura and the Secretary of 
State for India in Council}, regards a municipal council as 
having a right both to the surface of the street and to a portion of 
‘the soil beneath and the space above so far as would be necessary 
for the discharge of its functions as the authority bound to maintain, 
protect and repair the road. If then the Municipality was the 
owner of the site occupied by the pial in 1883 it must be taken to 
have been dispossessed by the plaintiff when he constructed the pial. 








1. (4901) I. L. R. 25 M. 635. 2. (1880) 14 Ch. D. 795 and 796. 
: 3. (1898) A.C, 487. 
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Its right to possession would be extinguished when according to the 
Limitation Act in force a suit for possession instituted by it became 
barred. As the law stood before 1900 the time within which the 
Municipality could institute such a suit was twelve years. In 1895 
or 1896, therefore, the Municipal Council’s right to the site of the 
pial became extinguished; and the right of the public incidental to 
their right of way also became extinguished according to the view 
taken in S. Sundara Iyer v. The Municipal Council of Madura 
and the Secretary of State for India in Council’, Although it w 
not open to the Municipality to give up the rights of the public or tp 
affect the right of way possessed by the public by any act of their owg 
that would not affect the capacity of a person in hostile possession 
to acquire rights which would affect the public; see the judgment of 
Byrne J. in Midland Railway v. Wright. 


A similar principle applies in other cases. Thus a trustee can- 
not alienate trust property except in certain circumstances, but a 
person can acquire a right by limitation to trust properties by 
adverse possession. Similarly the trustee’s office itself is extra com- 
mercium but the .right to it may be acquired by limitation. Mr. 


‘Govindaraghava Aiyar drew attention to an observation of Benson J. 


S. Sundara Iyer v. The Municipal Council. of Madura and the 
Secretary of State, for India in Council1, in support of his argu- 
ment that the possession of the plaintiff was not adverse to the Muni- 
cipality so Jong as the Council did not require the site for the dis- 
charge of its functions. But the question whether possession was 
adverse or not does not depend on the needs or requirements of the 
owner, but on the character and occupation of the person in posses- 
sion. It may no doubt be held that fugitive or unimportant acts of 


. possession would not be sufficiently effective to make the possession 


adverse and that the license of the owner may be implied in such 
cases. But I cannot conceive what could be more effective occupa- 
tion than building up the pial and occupying it exclusively. It must 
be taken to be now well established that although the soil may 
be in one person, another person may be the owner of a building 
above the soil, and that the right to occupy a portion of space 
above the soil .may be acquired by limitation. See Lightwood’s 
Time Limit on Actions, pages 17 and 18 and Layburn v. 
Gridley.2 In Midland Railway v. Wright? it was held that 
the right to surface land over a tunnel could be acquired by pres- 
cription. In Bevan v. London Portland Cement Company Lid, 





1. ° (1901) I. L. R. 25 M, 635. 2. (1901) I. Ch. 738. 
3, (1892) 2 Chancery 53. f 4+, 671I. T, OLE. 
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it was held that the right to a tunnel itself could be acquired 
by adverse possession. A similar view was held in Mohan Lal 
Jechand v. Amratlal Bechar Das,1 by a Bench of which West J. 
was a member. It must therefore be held that as against the Muni- 
cipal Council the plaintiff acquired a right to the pial by 
limitation on the expiration of 12 years from 1883 or 1884. 
I must observe that the view taken in S. Sundara Iyer v. The 
Municipal Council of Madura and the Secretary of State for 

ndia in Council.2 that the right of a Municipal Council by 
virtue of streets vesting in it includes the right of possession 
was not questioned by any of the parties during the argu- 
ments. If the Municipal Council had no right to the possession of the 
space above the drain but only a right of user for the discharge of its 
functions with respect to the drain, the plaintiff's possession would 
even then not be worse, for as the person in possession of the pial 
he would have a right to it as against all but the true owner, namely 
Government in this case ; and the Municipal Council would have no 
right to interefere with his possession or to demolish the pial. So far 
then, as the right-of ownership is concerned, the plaintiff’s right must 
be taken to be established as against the Municipality. As against 
Government, however, the plaintiff has not succeeded in establishing 
a title. The presumption of title arising from possession is of no 
use to the plaintiff in this case ; because it has been found that the 
ownership of the site of the drain belonged to Government before 
the plaintiff took possession of the site of the pial. Until 1883 either 
the Government or the Municipality must be taken to have been in 
legal possession of the site; and the plaintiff has not been in posses- 
sion for a period of 60 years so as to acquire a title by limitation as 
against Government. < 


The next question is whether the plaintiff is entitled to an 
injunction restraining the Municipal Council from removing the pial. 
That question depends on the construction of S. 168 of the District 
Municipalities Act. The right of the Municipal Council to the drain 
has not been affected by the acquisition of title to the pial by the 
plaintiff. According to S. 168 the Municipality is entitled to “cause 
any projection, encroachment or obstruction made against or in 
front of any land in any public street to be removed or altered as 
they think fit.” Now the pial must be regarded as an obstruction 
made in land in the public street. As it appears that the pial is only 
3 feet above the drain; it must be regarded as an obstruction of 
_ the drain in the street. The right of the Municipal Council to 





1. (1878) I. L. R. 3 B. 174. © 2 (1901) L L. R. 25 M. 635, 
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‘remove an obstruction does not depend on its title or right to the 
possession of it, as is clear from clause 3 of section 168, which 
entitles a person lawfully erecting an obstruction to reasonable 
compensation for the removal. The right to remove is given in the . 
interests of the public to prevent obstruction on public roads and is not 
dependent on the Municipal Council’s ownership, The injunction must 
therefore be refused. No claim was made in the plaint for compen- 
sation nor does it appear whether the pial itself had been removed 
at the date of the suit; it does not even appear whether it has begn 
removed now. It was argued by Mr. Seshagiri Aiyar who appeared for 
Government that the Municipal council had received the sanction ef 
Government for the removal of the pial and had therefore the right 
to remove it, but the Municipality did not set up the plea that its 
act was justified by the orders of Government. Nor does it appear, 
in what capacity, if at all, Government sanctioned the removal. I 
consider it somewhat extraordinary that after allowing the plaintiff 
to construct and occupy his pial for nearly a quarter of a.century, 
the Municipality should claim to remove it without “any compensa- 
tion, and I take leave to doubt whether the Government would 
sympathize with and authorize such conduct on the part of the 
Council. As the prayer for a declaration of title was only incidental 
to the substantial relief asked for, namely injunction, no declaration 
can be granted in this suit as against the Municipality. The second 
appeal must, therefore, be dismissed with 2nd Respondent's costs. 


Sadasiva Aiyar J :—The plaintiff is the appellant before us, 
The finding of the lower Court is that he has been in possession of 
the pial in front of his house for only 25 or 30 years before the suit. 
This pial is built so as to cover the Municipal drain and is 3 feet high 
from the road level, the drain being 1} feet in width. The lower 
appellate Court found that the plaintift has not acquired a prescrip- 


_tive title to the land over which the pial in question projects either 


against the Bellary Municipal Council in whom the street and the 
drain site were vested or against the Government and hence dismissed 
plaintifi’s suit which was brought for an injunction against the 
Bellary Municipal Council to restrain them from removing the pisl 
as an encroachment on the drain and road. 


I shall first shortly consider the questión whether the drain and 
road over which the pial is built belong to the Municipal Council 
or the Secretary of State or both. In The Municipal commissioner 
for the City of Madras v Sarangapani Mudaliar+ Collins C.J. and 
Parker J. state as follows :—“ The English.maxim once a highway, 


= 





1. (1895) I. L. R. 19 M. 154. 
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l always a highway is based on the theory that the property in a 
highway is in the owner of the soil, subject to an easement in 


favour of the public. In the case before us this legal fiction: 


peculiar to English Law cannot arise; for there is no ques- 
tion of any easement whatever. The street itself and the soil thereo f 
' is vested in the Municipality in trust’ for the public. Both 
are united in the same person, that is, in the proprietor” and 
then they held that the defendant acquired a perfect title to a 
part of the road site which had been encroached upon by 
him more than 12 years before the suit brought by the Municipal 
Commissioners of the City of Madras to eject him from the encroa- 
ched site. In that case the learned Judges further stated that “ when 
the Crown has once ceded property to an individual or. corporation, 
the grantee of the property stands in respect of the property granted 
in the same position as any other proprietor.” i.e., they clearly held 
that the Government lost all rights of proprietorship in the street 
and the drain sites adjoining the sites after they had once vested 
it in the Municipality. Next we come to the casein S. Sundara 
Atyar v. The Municipal Council of Madura and the Secretary of 
State for India in Council where Bhash yam I yengar J. dissented 
from the above decision in The Municipal Commissioners for the 
City of Madras v. Sarangapani Mudaliar® and introduced all the 
fine distinctions known to English Law and held that the Municipal 
Council did not become by the vesting of the street and the drains 
in it the full owner of the site or soil over which the street exists, 
that it did not own the soil from the centre of the earth usque ad 
caclum and that it had only the right to manage and control the 
surface of the soil and so much of the soil below and of the space 
above the surface as was necessary to enable it to adequately main- 
tain the street as a street. With the greatest deference I might be 
permitted to express some regret that the complications known to 
English Law were thus introduced into this Presidency through the 
judgment of Bhashyam Iyengar J. The result has been as pointed 
out by that very learned Judge himself that there sprang up a sort 
of divided ownership.between the Municipal Council and the Secre- 
tary of State, that there has been introduced different periods of 
limitation as against Murticipal Council and as against the Secretary 
of State and that further “the curious result” of the new article 146A 
of the Limitation Act XI of 1900 would be that on the expiration of 
30 years from the date of the dispossession of the Municipality the 
crown will have the land freed from the burden of the highway, both 
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the Municipality and the man who had been in possession adversely 
to the Municipality losing all their rights. However it is probably 
now too late to go back on these distinctions which were based upon 
the view of the English and Scotch Law that the soil of public high- 
way is presumed to be in the conterminous proprietors and that they 
merely allow the public to impose a servitude upon the highway, a 
view which need have no place in a country where porambokes, 
streets, streams, waters etc., almost invariably belong to Government 
till a private person is able to acquire a title by grant or prescription. 

The plaintiff has acquired the right as against the Municipality 
in the present case to have the pial fixed over to the drain site by 
enjoyment for 12 years (which was the period for the perfection of 
title by prescription even against a Municipality before the Amend- 
ing Act of 1900 was passed) for his adverse possession against the 
Municipality of this stratum of space at the height of 3 feet over 
the level of the drain began about 1880 and the 12 years’ possession 
was completed in 1892; Mohan Lal Jechand v. Amratlal 
Bechardas} and Rathinavelu Mudaliar v. Kolandavelu Pillai?; but 
so far as the Government is concerned, he has not had possession for 
60 years before the suit and hence his title against Government has 
not been perfected. Fe 

Now even in the case of the Municipality though plaintiff's title 
to the stratum of space at the three feet height above the drain cover- 
ed by the pial has been acquired by prescription, the Municipality has 
under S. 168 of the District, Municipalities Act 1884 (clause i) power 
to cause projections, encroachments or obstructions in any public 
street to be removed and the definition of “street” under section 3 
clause (27) includes the drain space on either side of the street. 
There can be no doubt that though the Municipality may not have 
vested in it, the right to the space up to the sky over the drain and 
street, it must have had such a right at least up to height of about 
12 feet over the level of the street in order that it might properly ` 
exercise its powers of repairing, widening and altering, cleaning and 
doing other duties in connection with the street and the drain. 
The pial is therefore clearly an encroachment, a projection and an 
obstruction in thestreet. They have the right accordingly to remove 
it and this suit for an injunction against their removal of such pro- 
jection was rightly dismissed by the lower appellate Court. I would 
therefore confirm its decree though not on the grounds on which the 
lower Court based its decision. The appellant must pay the costs 
of the 2nd Respondent, the Secretary of State. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Ayling and Mr. Justice Napier. 


Mohideen Imbrahim ... .... Petitioner. (Defendant.)* 
v. 
Mahomed Mura Levai throu 
his agent Mahomed Mira Sahib 


Civil Procedure Code (XIV of 1882) S. 315—Right of suit for refund of 
rice money by court sale purchaser—Limitation Act, Art. 120, 62, 97. 


e Respondent. (Plaintiff.) 


An auction purchaser had a substantive right of suit under the Code of 
4882 for refund of the price money paid by him when it was found that the judg- 
ment-debtor had no saleable interest; and Art. 120 of the Limitation Act 
applied to such suits, A right for refund which arose under the old Code has 
not been taken away by the Code of 1908. 


Per Napier J. (Ayling J Dubitante)—Under the Code of 1908 the auction 
purchaser has no substantive right entitling him to recover his money by suit, 
but only a right to get an order in execution proceedings for repayment and that 
too, only if he discovers the absence of title in the judgment-debtor before the 
confirmation of sale and not otherwise, 

Petition under S. 25 of Act IX of 1887 praying the High Court 
to revise the decree of the Court of the Subordinate Judge of 
Tanjore in S. C. S. No. 156 of 1910. 


K. Parthasarathi Aiyangar for petitioner. 
G. S. Ramachandra Aiyar for respondent. 


The facts of the case appear sufficiently from the judgment 
of Napier J. l 

The Court delivered the following. 

Judgment :—4 yling J. The facts of the case are sufficiently 
set forth in the judgment of the Subordinate Judge : and his decision 
appears to me to be correct. Two points are argued on behalf of 


the petitioner, (1) that the present suit is not maintainable and (2) 
that it is barred by Art. 62 of Schedule I of the Limitation Act. 


As regards the. first point, the Court auction under which plain- 


tiff (Respondent) purchased the property, the filing of O. S. No. 341 


of 05 to declare the title of a third person other than the Judgment- 
debtor, and the final decision of that suit, all took place, while the 
old Civil Procedure Code (Act XIV of 1882) was in force. It has 
been repeatedly held that under S. 315 of that Act a suit by a Court 
` auction purchaser to recover the sale price from the decree-holder 
would lie where it was found on a suit brought by a third party that the 
judgment-debtor has no title whatever to the property sold in Court 
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auction (vide Gurushidawa v. Gangaya? following Munnah Singh 
v. Gajadhar Singh? Pachappan v. Narayana? and Nilakanta v. 
Imam Sahib.*) Plaintiff’s right of suit accrued on 21st January 1907, 
when the decree in O. S. No. 341 of 05 was confirmed on appeal 
it does not appear that he ever obtained possession of the pro- 
perty purchased. Whether a similar right of suit exists, under the 
present code is a point on which it is unnecessary to express an 
opinion, though I should be loth to hold that it did not. But I 
certainly do not find anything in the present code which would havé 
the effect of taking away the right of suit which had accrued to the 
plaintiff before it came into force. I therefore hold the present suit 
to be maintainable. 


As regards the question of limitation Nilakanta v. Imam Sahib* 
is authority for holding that article 120 applies to suits brought under 
S. 315 of the old Code. The petitioner relies on the cases reported 
in Ram Kunwar Saha v. Ram Gour Saha,” Kovvuri Hasana 
Reddi v. Tallapragad Nayanna.® The latter of these was a case 
of private sale, and though the Calcutta case was one of court sale 
the decision followed that in an earlier case of private sale, Hanuman 
Kamat v. Hanuman Mandur,” and the question of whether a suit 
under S. 315 should be distinguished was not considered. I hold 
that the suit is not time barred. 


The petition must therefore be dismissed with costs. 


Napier J.— This is a suit to recover from the defendant money 
paid on the purchase at a court auction in execution proceedings of 
certain property. The defendant was the decree-holder in S. C. 219 
of 1894. In execution of his decree he brought certain lands to sale 
as belonging to .his judgment-debtor and the plaintiff purchased 
them. Subsequently a third party brought a suit to establish his 
title to the land making the plaintiff and the defendant in this suit 
parties and his title was upheld. The plaintift then applied in 
execution proceedings for refund of his money, but the court held 
that his remedy was by a suit. He accordingly instituted S. C. 156 
of 1910 against the judgment-creditor and the Subordinate Judge 
gave him a decree. 


It is contended in this court that no suit lies. It is admitted 
that under S. 315 of Civil Procedure Code of 1882 the purchaser 
would be entitled to receive back his purchase money; but it is argued 





1. (1897) L L. R. 22 B. 783. 2. (L883) I. L. R. 5. A. 577. 
3. (1887) I. L. R. 11 M. 269. 4, (1892) I. L. R. 16 M. 361. 
5. (1909) I. L. R. 37 C. 67. 6. (1911) I. L. R. 35M. 39, 
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that under the present Code no such right exists and his rights are 
governed by the Code. 


It is necessary to examine the history of this claim. It has 
been laid down by the Privy Council in Dorat Ali Khan v, 
The executors Khajhee Moheeooddeen,) that as in India moveable 
and immoveable property are alike capable of being seized and sold 
under the writ of fieri facias the responsibility of the sheriff in 
wspect of sales here is governed by the law relating to chattels rather 
than by that relating to the sale of real property, It is clear that 
Where the property seized was personal estate and it was sold by the 
sheriff no suit lay eithcr against the sheriff or the judgment-creditor 
who had received the purchase money to recover it when the property 
had been recovered from the purchaser by a person claiming title the 
principle being that a sale by the sherift was not a sale in market 
overt the purchaser acquiring thereby only what the judgment- 
creditor had a right to sell, namely, the precise interest and no more 
which the judgment-debtor possessed in the goods and that there was 
no warranty of title implied in a sale by the Sheriff (vide Halsbury's 
Laws of England Vol. XIV, paragraph 113). This is on the authority 
of Chapman v. Speller?, which was a claim for money had and 
received by the purchaser at a sherift’s sale against the vendor of the 
goods. The court held that the true consideration was not the property 
sold but the assignment of the right of the judgment-debtor whatever 
it was, and that therefore there had not been a failure of considera- 
tion and accordingly the auction purchaser could not recover. It is 
clear from the decision of the Privy Council that that law applies in 
India apart from the statute. An attempt was made in Soudamani 
Chowdrance v. Kishen Kishore Peddar? to recover money paid in 
the like circumstances under the provisions of Regulation VII of 
1825 but the Court negatived the right, and in so doing considered 
also the language of Act VIII of 1859 the first Civil Procedure 
Code. S. 249 of that Act provided that the proclamation should 
declare that the sale extended only to the right title and interest of 
the defendant in the property. Ss. 256 and 257 provided for circum- 
Stances under which sales might be set aside on the ground of 
material irregularity in the’ conduct of the sale. S. 258 provided 
that where the sale of immoveale property was set aside the pur- 
chaser should be entitled to receive back his purchase money and it 
was argued that this section applied where the property was recover- 
ed by a third party. The Full Bench negatived this view and held 
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that it only applied where the sale of the immoveable property was 
set aside for irregularity under the previous sections. The Court laid 
down that a purchaser at a sale iu auction knows that no one 
guarantees him that the judgment-debtor hada good title, that he 
purchased the property with his eyes wide open and regulates the 
price which he bids with reference to the risk. The law was 
materially altered by Act X of 1877, the provisions of which are 
re-produced in this respect io Act XIV of 1882. The proclamation 
under S. 287 of that Act did not state that all that was sold was the 
right, title and interest of the judgment-debtor. Further it purports 
to give a great deal of information about the property and especially 
requires to be stated the incumbrances to which the property is 
liable and every other thing which the Court considers material for 
the purchaser to know in order to Judge of the nature and value of 
the property. S.311 corresponds with S. 256 of the Code of 1859 
in allowing an application to the Court to set aside the sale on the 
ground of material irregularity. S. 312 corresponds with S: 257 
and is the procedure section with reference to the above. Then 
comes an entirely new Section 313 entitling the purchaser to apply to 
the Court to set aside the sale on the ground that the person whose 
property purported to be sold had no saleable interest therein under 
S. 315 which embodies S. 258 of the Code of 1859 includes among 
the circumstances under which the purchaser was entitled to receive 
back his purchase money this new circumstance “ when it is found 
that the judgment-debtor had no saleable interest in the property 
purported to be sold and the purchaser for that reason is deprived 
of it’? It is to be noted that the procedure by which the money is 
to be recovered is not stated in this section and it has accordingly 
been held that these sections give a substantial right to recover money 
paid to a judgment-creditor which may be exercised either by 
suit or by petition in execution proceedings. This was expressly 
decided in Pachayappan v. Narayanan? where a suit to recover . 
the money was held to be a proper procedure following Nilakanta v. 
Imam Sahib? and has been lately re-affirmed in-Ram Kumar Saha 
v. Ram Gour Shaha® where the procedure was likewise by a suit. 


We now come to the new Civil Procudure Code. Execution is 
dealt with in Part II of the Code Ss. 36 to 74 and in order XXI. 
The sections of the Code contain no provision dealing with this 
question. Order XXI R. 66 in like manner as S. 287 of the Code of 
1882 does not contain the provision embodied in S. 249 of the the Code 
of 1859 that the proclamation should specifically state that only the 


1. (1887) I. L. R. 11 M. 269. 2. (1882) I. L. R. 16 M. 361, 
. 3 (1909) I. L. R. 37. C. 67. 
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right, title and interest of the judgment-debtor.shall be sold and is 
practically in the same terms as S. 287 of the Code of 1882. Order 
XXI, R. 90 embodies S. 311 of the old Code but gives the power to 
apply to the Court to set aside the sale on the ground of fraud in 
publishing and conducting it as well as on the ground of material irregu- 
larity. Rule 91 corresponds with S. 313 and empowers the purchaser 
to apply to the Court to have the sale set aside on- the ground 
that the judgment-debtor had no saleable interest in the property sold 
and Rule 92 provides that where an application is made under Rule 
91 and is allowed, the Court shall make an order setting aside the 
sale and unless such an application is made and allowed or an appli- 
cation to set aside on the ground of irregularity or fraud, the Court 
shall make an order confirming the sale and thereupon the sale shall 
become absolute. Then Rule 93 provides that where the sale is set 
aside for any of the above reasons the purchaser shall be entitled to 
an order for re-payment of his purchase money against any person 
to whom it has been paid. Now the language differs very consider- 
ably from S. 315 of the old Code. S. 315 provided that, where the 
sale was set aside under the corresponding sections, the purchaser 
should be “entitled to receive back ” his purchase money and also 
“ where it is found that the judgment-debtor had no saleable interest 
in the property.” This last provision is entirely omitted in Or. XXI 
R 93 and the words “ the purchaser shall be entitled to receive back 
his purchase money” are altered into the words “The purchaser 
shall be entitled to an order for repayment of his purchase money.” 
The omitted words in S. 315 were the basis of the decisions in the 
cases above referred to, that a substantive right to receive back the 
purchase money was conferred upon the purchaser. This second 
substituted and limited right must be exercised before the sale is 
confirmed and when no such application is made the sale beco:nes 
absolute on the order of confirmation. It cannot of course be contended 
that these words can pass to an auction-purchaser property to which 
judgment-debtor had no title. It necessarily follows therefore that 
what is confirmed on the sale becoming absolute is oaly the right, 
litle and interest of the judgment-debtor even though the notice to 
that effect is not inserted in the proclamation as it was under the Code 
of 1859. It is contended that this procedure works great hard- 
ship on an auction purchaser; for he may have no knowledge of 
the want of titlein the judgment-debtor and may, therefore, not 
apply under Order XXI, R. 91 and that the real owner of the 
property may not bring his suit either for declaration or to recover 
possession until sometime after the confirmation of the sale in 
which circumstances the auction purchaser has no remedy. This is 
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so; but the Legislature must be assumed to have had knowledge of 
the decisions that those words created a substantive right and of the 
results of the alteration made in the law. The right is no longer a 
substantive right entitling the auction purchaser to recover his money, 
but a right to get an order in execution proceedings for re-payment if 
he discovers the absence of interest before the confirmation of sale. 


This being the law on the subject, it remains to ascertain the 
appellant’s position, He purchased the property in August 1903 ; 
the suit by the stranger was brought in the same year, decreed of 
13—3—06 and confirmed on appeal on 21—1—97. The Code of 
1882 was in force then and accordingly there then accrued to the 
auction purchaser a right to recover the money by suit. By virtue 
of S. 6 of the General Clauses Act X of 1897 the repeal of the Code 
of 1882 by the New Code, Act V of of 1908 which came into force 
on the 156 of January 09 did not affect the right acquired under that. 
enactment and it continued in him though his right to exercise it 
would in time become barred by limitation. He brought his suit to 
enforce this right in January 1910 and it is next contended that this 
suit is one for money had and received by the defendant for plaintifi’s 
use, in which case limitation begins to run from the date when the 
money is received, i. e., August 1905 under article 62 of both the old 
and the New Limitation Acts, and that therefore his suit is barred. 
Reliance is placed upon Kovvuri Basiva Reddi v. Tallapragada 
Nagammat Ramkumar Shaha v. Ram Gour Shaha?, Apart 
from the cases there is one answer which must on principle be fatal 
to this contention which is this: that no article can apply which 
would make the right to sue liable to be barred before it has come 
into existence; and if this contention were correct, that could easily 
occur ina suit of this nature. The substantive right comes into 
existence under S. 315 when it is found that the judgment-debtor 
has no saleable interest. The true owner of the land might concei- . 
vably not bring his suit for ten years after the auction purchase and 
the cause of action would not arise till then. How could the suit on 
this cause of action have been barred seven years before it came into 
existence? A further answer is that this is not a suit at Common 
Law for money had and received to the plaintiff's use but a suit on 


. a statutory right. In the case of a suit to recover purchase money 


paid for property bought at a private sale the case of Hanuman 
Kamat v. Hanuman Mandur® decided by the Privy Council is an 
authority for the proposition that Article 62 or Article 97 would 
apply according as whether the consideration failed originally or 








1. (1911) L L. R. 28 M. 39. 2, (1909) 1. L. R. 37 C. 67. 
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subsequently, that is to say, the starting point is the time at which 
the cause of action occurred and this case has been followed in 
Kovvuri Basiva Reddi v. Tallabra:ada Nagamma.l As pointed 
out above, the cause of action in the present case did not arise when 


the money was actually paid as ‘in the case of a sale by private con- 


tract when title is warranted, but on the date when it was found that 
the judgment-debtor had no saleable interest. This distinction has 
not been noted by the learned Judges who decided the case of Ram 
Kumar Shaha v. Ram Gour Shaha? and I am unable to agree with 
the view they took. There is a clear authority for the view that 
article 62 does not apply in Nilakanta v. Imam Sahib3 a case on 
all fours with this, The court held that Art. 120 was the appro- 
priate article and undoubtedly. the language is most apt with regard 
to the starting point “when the right to sue acétues.” I agree with 
the view of the learned Judges in that case and it follows that this 
suit is in time and therefore the petition must be dismissed with costs, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Alyar. 


Guddati Reddi Obala ... ... Plaintiff, (Appellant.)* 
v. 
Ganapati Kandanna. ... ... Defendant. (Respondent,) 


Hindu Law—Adoption—Dancing girls 8f-—Validity—Dancing girl who 
is ? 

A family woman cannot bea dancing girl: and an adoption by a family 
Hindu woman of a girl is invalid. 

Qucere :—Whether an adoption by a dancing girl is invalid? 


Per Sadasiva Aiyar J.i—An adoption of a minor girl by a prostitute belong- 
ing to a caste which ultimately follows prostitution as a profession is a criminal 
act under the Penal Code and is illegal. Vengu v. Mahalingat dissented from. 
Mathura Naicken v. Esu Naicken approved. Dictum in Ghasti ve Umru Jang 
referred to. 


Second appeal from the decree of the District Court of Kurnool 


in A. S. No. 60 of 08 presented against the decree of the Court of 
the District Munsif of Nandyal in O. S. No. 465 of 1906. 


S. Swatvinadhan for appellant. 


V. C. Seshachariar for respondent. : 


#S. A. No. 973 of 1911. . 8th October 1912, 
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The Court delivered the following. 

Judgments :—Sundara Aiyar J :—The argument in second 
appeal is that the 2nd defendant was adopted by Chinna Rangamma 
and that the adoption is valid as one made by a dancing girl. But the 


` finding is that Chinna Rangamma was a married woman. It is not 


explained how she can be treated as a dancing girl. It is stated that 
as she belonged to the Bogum ‘caste she could adopt a girl, whether 
she was a married woman or not. But no such custom is found to 
be established by either of the two Courts. I dismiss the second appel 
with costs. I am not to be understood as conceding that an adop- 
tion made by a woman of the prostitute class would be valid at áll. e 

Sadasiva diyar J :—I should like to add that I dissent with 
the greatest respect from the case in Vengu v. Mahalinga). I approve 
of the decision of the Bombay High Court in Mathura Naiken v. 
Esu Naicken®. Yam also clearly of opinion that it is not only 
illegal to adopt girls by prostitutes but the illegality is, if possi- 
ble very much enhanced by a woman of the prostitute class 
who has followed the practices of a moral family Hindu woman 
trying to follow the practices of a prostitute herself and adopt 
a girl for herself. The adoption in the case in Vengu v. Maha- 
linga} seems to have taken place before the Indian Penal Code 
was enacted in 1860. The validity of the adoption in that case 
might be therefore supported on that ground as it was sought 
to be so supported in Kamalakshi v. Ramaswami Chetti? ; but I 
wish to dissent from Vengyv. Mahalinga’ on the broad ground 
that an adoption of a minor girl by a prostitute belonging to a caste 
which notoriously follows prostitution as a profession after the 
Penal Code came into force is a criminal act and is on that ground 
also clearly illegal. I am also clearly of opinion that the authority 
of Vengu v. Mahalinga’ has been reduced toa minimum by the 
observations of the Privy Council in the case in Ghasti v. Umrao 
Jan.* Lord Hobhouse at p. 156 of the report clearly expresses his 
‘approval of the case of Mathura Naiken v. Esu Naiken*® though of 
course it might be said that His Lordship does not express any 
definite opinion as it was unnecessary to do so for the purposes of 
that case which related to Mahomedan prostitutes. His Lordship 
says ‘that whatever may be the case as regards Hindus, as regards 
Mahomedans, prostitution is not looked upon by their religion or 
their laws with any more favourable eye than by the Christian 
religion and laws. Asa Hindu I wish to express respectfully but 
emphatically my opinion that prostitution is not looked on by the 


1. (1888) I, L: R. 11 M, 393. 2, (1880) I. L. R. 4B. 549. 
3. (189) I. L, R. 19 M. 127. 4, (1893) L L. R 21 C. 149. 
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Hindu religion or its laws with any more favourable eye than by the 
Christian or Mahomedan religion or the Christian or Mahomedan 
laws. When I was a Judicial officer in Madura I have had oc- 
casion to take evidence of old dancing girl witnesses in connection 
with dancing offices in temples and such witnesses have admitted 
that the so-called adopted girls are usually called ‘Sirais’ or captives 
and that many such girls of different castes were purchased by old 
dancing girls during the famine of 1876. Prostitutes are by the 
bature of their calling frequently sterile and it is the countenance 
given to adoption by the Courts which has been recruiting the ranks 
gf the caste of prostitutes instead of letting the caste gradually die 
a natural death, 

Even if a prostitute belonging to the so-called dancing girl 
caste be allowed to adopt a girl on the ground that the caste custom 
allows it even as against the Shastras it seems to me to go too far 
to allow plurality of adoptions as has been allowed by some deci- 
sions. Again, it is clear that in some castes such as a section of 
the Kaikkalar castes and in the Bogum caste, a girl can be married 
as a Hindu and lead a family life though born a prostitute. In the 
present case the 2nd defendant’s foster-mother was so married and 
led a family life. The ordinary Hindu Law ought to be applied to 
such persons and not the law applying to the prostitutes. She and 
her husband were therefore clearly not legally entitled to adopt 
a girl and they ought to have adopted only a boy according to the 
ordinary Hindu Law. It is not alleged that 2nd defendant’s foster- 
mother was a prostitute when she made the alleged adoption. Rather 
it is alleged that both she and her husband adopted the 2nd-defendant 
while they were leading a family life. Even if the foster-mother 
turned a prostitute(during her husband’s life time or after his death) 
she could not be allowed to adopt agirl having once adopted the 
ordinary Hindu Law. In some case ingenious theories have been 
propounded that the adoption bya prostitute must be considered 
to have been intended for her own spiritual benefit and not 
to continue the line of the prostitute profession. Why Courts 
should have been astate to bolster up evil customs thus by fancying 
or presuming the existence of high spiritual motive have been some- 
what of a surprise tome. As far as I know, no spiritual benefit can 
accrue to a prostitute mother by thé spiritual ministrations of her 
prostitute adopted daughter and even adopted sons are very poor 
substitutes for legitimate sons according to Hindu Law. With these 
observations I agree in holding that this second appeal must be dis- 


missed with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


Payyam Vellathumkara Mathu eer 
n Amma and others ` } Appellant (Plaintif)* 
Y e 


Payyam Vellathumkara Gopalan 1 


alias Ryru Nambiar and others f RESPOS: «GD ar ani 


Malabar Law—Maintenance—Woman living away from tarwad house 
with her husband—No forfeiture—wW aiver, what will amount to. 


According to Marumakkattayam law a wife living in her husband’s hous 
is entitled to maintenance from her tarwad house. 


Social customs may change without affecting the legal rights of parties. 

It may be that on the facts of a particular case a waiver of the right to 
‘maintenance while a woman lives with her husband may be properly implied. 
If the husband is rich and able to provide properly for his wife and children 
and if no demand for maintenance is made on the tarwad for a long time, the 
court would be justified in inferring that there was no intention to make a 
demand on the tarwad for maintenance, but the question whether there was a 
waiver should be decided on the circumstances of each case. 

Second appeal from the decree of the District Court of North 
Malabar in A. S. No. 173 of 1910 presented against the decree of 
the Court of the District Munsif of Coimbatore in O. S. No. 450 of 


1910. 


T. Richmond for appellant. 

B. Sitarama Rao for The Advocate-General (J. L. Rosario) 
for respondents. 

The Court delivered the following 

Judgment :—The plaintiffs in the stit are a Nair lady and her 
children and the suit is for maintenance for a period of 27 months 
against their Karnavan and the other members of the tarwad. The 
plaintiffs are living with the husband of the 1st plaintiff who is also 
the father of the other plaintiffs. The defence is that as the plaintiffs 
are living away irom the tarwad house, they'are not entitled to 
maintenance. There is an allegation in the plaint that the Ist 
plaintift’s husband is not possessed of sufficient means to maintain 
her and her children in comfort. The written statement alleges that 
according to the practice in North Malabar a Nair lady is taken to 


_ her husband’s house after the potamuri or marriage and that while 


she is living with her husband, she is not entitled to any maintenance 
from the tarwad. The District Munsif dismissed the suit on the 
ground that a member of a Marumakatayam tarwad is generally 


* S. A. No. 1153 of 1911. A 30th September 1912 
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entitled to maintenance only while residing in the tarwad house, and 
that the decisions which have allowed separate maintenance to a 
member living away from the tarwad do not cover a case like the 
present one. He also refers to the case of Parvathi v. Kamaran}, 
where it was held that a male member of a Marumakatayam tarwad 
is entitled to an allowance for his consort and children living with 
him, that is, in computing the amount to which he is entitled for his 
own maintenance the fact that he has to maintain a wife and children 
Should be taken into account. The Munsif then refers to the fact 
that “ the present day husband of a Marumakatayam female ex- 
pects her to live with him and that it is even considered derogatory 
for the husband to have to visit his wife in her house.” He con- 
tinues:—‘“I do not deny that indications of such notions are apparent 
in the country, but side by side with such notions, it is to be hoped, 
is also growing up another notion that the husband is responsible for 
the bringing up of his wife and children. A husband who considers 
it derogatory to visit his wife in her house ought certainly to consider 
it disgraceful that his wife and children when living with him 
in his own house should be maintained at the cost of the wife’s 
tarwad.” The District Judge called for a finding on the question 
whether the plaintiffs were living with the 1st plaintiff's husband 
with the express consent of their Karnavan. The District Munsif 
submitted a finding stating that it was the practice for the members 
of the wife’s tarwad to send her to her husband’s in a formal 
manner. This necessarily indicates their consent. The Munsif 
observed that beyond this there was'no other consent. The District 
Judge is apparently of opinion that this did not amount to express 
consent. We are unable to understand how persons who send their 
girls to her husband’s house can be said not to consent in as express 
a manner as possible to her leaving them and living with her husband. 
The important question that arises for decision is whether accord- 
ing to the Marumakatayain law a wife living in her husband’s 
house is entitled to maintenance from her tarwad. The Marumaka- 
tayam law of maintenance which is the same as the Aliyasan- 
thanam Law prevailing in South Canara was reviewed at great length 
recently in a judgment to which one of us was a party Marudevi 
v. Pamakka? and the conclusion arrived at in that judgment was 
that a member of a tarwad who leaves the tarwad house for a justifi- 
able or proper purpose would be entitled to enforce his or her right 
to share in the tarwad property by receiving maintenance out of it 
and that separate residence could not be a reason for refusing 
maintenance. The basis of the right to maintenance has been fully 
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explained there. It is also indicated in that case. that the desirability 
of living with one’s husband is a good cause for a lady to live away 
from the tarwad house. It was argued then that custom was against 
it. The answer given was that the custom of all members of a 
tarwad living together is only a social custom. 


Social customs may change without affecting the legal rights of 
parties. All members of a tarwad are entitled to the tarwad property 
and are entitled to the benefit of that property. The only way if 
which a junior member can receive benefit out of the tarwad pro- 
perty is by receiving maintenance. No decided case has been broughg 
to our notice. where it was held that a woman would not be quitting 
her tarwad house for a proper purpose when she does so in order to 
reside with her husband. As far as we are aware it is not considered 
improper; on the other hand, it is considered honorable that a wife 
should live with her husband if asked to do so. The members of 
the tarwad also consider it honorable both to themselves and to the 
lady who is asked by her husband to live with him that she should 
comply with his wishes. Perhaps, it should be added that an excep- 
tion should be made in the case of some aristocratic families who 
consider théir own social position so high that it would be derogatory 
to their ladies to quit their tarwad to live with their husbands, at any 
rate in a case where the husband is not of an equally high rank. 
The general rule, however, is as we have stated it. We cannot 
therefore regard that living with one’s husband is a good ground for 
a woman governed by the Marumakathayam Law being compelled 
to forfeit her right to maintenance while she lives away from her 
tarwad house. There is no reason for supposing that the mere fact 
of her leaving her family homes to live with her husband must always 
be taken to amount to a waiver of her right to maintenance. 
Neither she nor her husband may be in a position to make such 
waiver. The District Munsif’s observation that Nayars who consider 
it proper to take their wives to their own house should feel it dis- 
graceful that their wife and children should be ‘maintained at the 
cost of the wife’s tarwad goes too far. There is no doubt that every 
honorable man would do his best to maintain his wife and children 
himself : but it is no disgrace if his means will not allow him to keep 
them in comfort. There is no reason why in such circumstances the 
wife and children should not enforce their legal right to get main- 
tenance out of property belonging to themselves and other members 
of the tarwad. It may be that on the facts of a particular case a 
waiver of the right to maintenance while a woman lives with her 
husband may be properly implied. If the husband is rich and able 
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to provide properly for his wife and children and if no demand for 
maintenance is made on the tarwad for a long time the court would be 
justified in inferring that there was no intention to make a demand 
on the tarwad for maintenance ; but the question whether there was 
a waiver should be decided on the circumstances of each case. In 
the present’ case, as already observed the plaintiffs state that the Ist 

. plaintiff's husband had not sufficient means to provide adequately 
for her and her children. This allegation was not traversed by the 
Defendants. It appears to us that the District Munsif did not really 
try the suit though some documents were admitted in evidence. We 
‘nust hold that he was wrong in dismissing the suit in limine. The 
plaintifts 2 to 4 are minor children of the Ist plaintiff and there can 
be no reasonable objection to their living with their mothé and 
father. We decide that the plaintiffs are entitled to recover main- 
tenance. We reverse the decrees of the courts below and remand 
the suit to the Court of first instance in order that the amount to 
which the plaintiffs are entitled to maintenance may be decided. 
Having regard to the fact that the law on the question has remained 
at any rate till recently, in a somewhat unsettled condition, both 
parties will bear their own costs up to date. 


IN THE HIGH COURT OF JUDICATAURE AT MADRAS. 
Present :—Mr, Justice Ayling, and Mr. Justice Napier. 
f (2nd party 
T. Kamal Kutty, and others ** Petitioners. Nos. 2, . 
3, 4 and 6). 
V. 
Udayavarma Raja Valia Raja | 
of Chirakkal f 
Criminal Procedure Code (Act V of 1908), Ss. 145, 435, 439—Revision 
of proceedings under S. 145—Omission to record grounds—Irregularity in 
brocedure. 


Respondent (1st party). 


No revision lies against an order passed under S. 145 of the Criminal Pro- 
cedure Code, either under S. 439 or under $S. 435. The essential requisities to 
give a Magistrate jurisdiction under S. 145, Criminal Procedure Code, is that 
he must be satisfied from information of some sort that a dispute exists likely 
to cause a breach of the peace concerning "land or water, or the boundaries 
thereof ” in his jurisdiction. Once so satisfied his jurisdiction is complete and 
subsequent action must be @onsidered in relation to procedure and not in rela- 
tion to jurisdiction. i 

An omission to record groundsin the preliminary order is not a defect of 
jurisdiction. 

The High Court does not usually interfere under S. 15 of the Charter Act 
as regards orders passed under S. 145 of the Criminal Procedure Code except in 
cases where the Magistrate had no jurisdiction to pass the order. 


EAE “ 


` #Cr.R.C. No. 44 of 1919 and Cr.R. No. 42%of 1912. and October 1912. 
#4 
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Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of the 
Joint Magistrate of Téllicherry in Miscellaneous Case No 30 of 1909. 


This is a petition under S. 439 Cr. P. C. to revise an order made 
under S. 145 Cr. P. C. 


T. V. Seshayiri Aiyar, Vakil for the petitioners. 


E. R. Osborne, counsel, and V. Ryru Nambiar, vakil, for thé 
respondent. 


E. R. Osborne for respondent took a preliminary objection. that 
no revision, lay under Ss. 435 and 439 Cr. P. C. in such a matter and 
quoted Hurbullabh Narain Singh v. Latchmeswar Prasad Singh," 
Somayajipad v. Emperor, Maninda Chandra Nandi v. Barada 
Kanta Choudry,? Maharaja Tewari v. Harcharan Roy.* 


T. V. Seshagiri Aiyar for petitioner. A revision lies under 
S. 439 though not under S. 435 Cr. P. C. The latter section does 
not control the former which is wide enough to inciude petitions by 
parties etc., which will be included in the words ‘ or otherwise comes 
to its notice’ to be found in S. 489. Corresponding Sections in the 
previous Cr. P. Code referred to. He also referred to Nobin Kristo 
Mukerjee v. Russik Lall Saha? for the meaning of the word 
‘otherwise.’ He referred to Ananda Chandra Battacharjee v. 
Carr Stephen $ Martin v. Emperor” Bihari Lal v. Emperor® 
to show that the Legislature “never intended to restrict the powers 
of the High Court: see also In re Pandurang Govind,” Reid v. 
Richardson,}°, Agra Bank v. Lakshman, Queen Empress v. 
Lakshınidas.+? On questions of jurisdiction revision lies Maha- 
dey Kunwar v. Beasu,!¥ Mohesh Sircar v. Narayan Bagh +, 
Queen-Empress v. Pratap Chander Ghose,}% Baskari v. Basha- 
kari,+6 Nityananda Roy v. Paresh Nath." Failure to comply 
with the requirements of a section deprives a court of its jurisdic- 
tion. Nussurwanjiv. Mir Minundin1® Queen Empress v, Govind 
Chander Das}® _Danput Singh v. Chatiaput Singh, © Sabit 
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Mandul v, Lakshmi.” As to whether the order is merely irre- 
uglar or void: se? Subramania Aiyar v. King Emperor,2—see also 
Syed Mahomed Ghouse v. Syed Kadir Badsha Sahib?. In re 
Chinnappa Udayan* Posuka Kulla Chikka Hina,® Bihari Lal 
v. Emperor, 


E. R. Osborne for respondent. Ss. 435 and 439 must be read 
together. S. 435 is the main section which deals with the question 
how and in what cases the revisional powers of the High Court can 
Be invoked. S. 439 simply deals with what the High Court can do 
in revision. He referred to the previous history of the section to 
gupport this view— otherwise’ is only ejusdem generis. The legis- 
lature never intended to enlarge the powers of the High Court as they 
existed in the prior acts. He referred to the following cases to show 
when there is a want of jurisdiction and when High Court has inter- 
fered. Somayajipal yv. Emperor’. Harbullabh Narayan Singh v; 
Lutchmeswar8, Jagamohun Pal v. Ramkumar Gop,® Lokanath 
Shah Chowdry v. Nedu Biswas,}° Maharaj Tewari v. Harcha- 
ran Rai) Linghe Singhy. Ram Pratap? In re Pandurang 
Govind,4* In re Pandurang Govind+ In re Vasudeo Apaji, 8 
Kosh v. Nazir Mahomed,1® Sukh Lal v. Tara Chand," Anesh 
Mullah v, Ejahareddi Mulla, 18 Taratada Biswas v. Nural 
Hug.1? If the report, of the Police officer is before the magistrate 
he has jurisdiction and nothing occurring later can deprive him of it, 


.T. V. Seshagiri Aiyar replied. S. 439 recites the inherent 
powers of the High Court just like S} 151 C. P. C. and S. 25 of 
the Small Cause Courts. Act. If the High Court can call for records 
it can also deal with the case. I rely also on Anesh Mullah v. 
Ejahareddi Mulla,*8 There is no police report on the record. That 
is sufficient to show that the magistrate has no jurisdiction. Tara- 
. pada Biswas v. Nural Hug.39 


The Court made the following. 


ORDER :—This is a petition put in under section 439 of the 
Criminal Proceduré Code asking for revision of an order of the 
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Joint magistrate of Tellicherry in Miscellaneous Case No. 30 of 1909 
on the 16th October 1911 passed under section 145: of the Criminal 
Procedure Code. The preliminary objection is taken that the Court 
in the exercise of its revisional powers under the Code cannot deal 
with orders made under that section and reliance is placed on section 
435, clause 3, which provides that proceedings under Chapter XII are 
not proceedings within the meaning of that section. It is’ contended 
however on behalf of the petitioners that the Court can exercise its 
powers . under section 439 without calling ir aid section 435. The 
point has been argued at great length and most ably by Mr. Sesha- 
giri Aiyar. He relies on the words “ which otherwise comes to its 
knowledge ” in section 439, clause (1), and contends that that phrase 
has reference to action taken by the High Court on petition in 
contradistinction to acticn taken when the record has been called for 
“by itself” in the earlier words of the section which, he contends, is 
limited to action by the High Court swo motu. He further relies on 


. similar words in section 438 which, he argues, entitle a Sessions 


Judge or District Magistrate likewise to examine records of proceed- 
ings of inferior Magisterial Officers otherwise than by calling for the 
records under section 435. He admits that the result of this interpre- 
tation of the sections would be that the Sessions Judge or District’ 
Magistrate cannot call for and examine and report for the orders of 
the High Court the records of proceedings of inferior Criminal.Courts 
under section 144, chapter XII and section 176, but that they can 
under some power referred to as “ otherwise,” but the authority for 
which does not: appear, get the record without calling for it and 
report the case for the orders of the High Court under section 438. 
That is to say, that the ordinary channel by which proceedings under 
these sections and all other judgments and orders, are examined by 
the Sessions Judge and the District Magistrate and reported for 
orders, is blocked up by the Legislature with respect to these proceed- 
ings, but that those officers can still exercise the power of reporting 
if the record comes before them in some other manner not explained. 
Now this could hardly have been the intention of the legislature. The 
recognized procedure by which those Courts exercise revisional juris- 
diction over the proceedings of inferior Courts is by calling for the 
records under section 435. The legislature has taken away that 
jurisdiction, persumably intending that these proceedings which are 
all of a special nature should not be interfered. with either by the 
High Court or the Sessions Judge or the District Magistrate. These 
proceedings are none of them criminal or punitive. Sections 143, 144 
and 145 are prohibitive in the interest of the public peace and public 
good. Section 176 is a special section empowering a Magistrate to hold 


PART XVI.] THE MADRAS LAW JOURNAL REPORTS. 503 


an investigation where any person dies when in the custody of the police. 
We have no doubt that the legislature intended to leave action under 
these sections where cause is shown to the unfettered discretion of the 
local Magistracy; and we cannot from the use of this word “otherwise” 
in section 438 infer a power in the Sessions Judge and the District 
Magistrate to interfere with such orders when they.are expressly 
forbidden by section 435 to call for the records. In our opinion the 
words in section 439 “ the record of which has been called for by 
self are not limited to cases where High Court acts suo motu. It 
must be borne in mind that although when the earlier Criminal 

Procedure Codes were passed the legislature had chiefly in view the 
' &xercise of revisional powers by the High Court and those superior 
officers on inspection of the calendars, it recognized as early as 1872 
that parties could invoke these powers by petition. , But in any case 
whether the High Court or these officers act of their own initiative 
or on petition, they must call for the records and in fact the petition 
invariably asks them to do so in so many words. The reason why 
the limiting powers are found only in ‘section 435 will be found on 
an examination of the history of this legislation. 

+ Act X of 1872 is the first code after the establishment of the 
High Court. ChapterX XI[ is headed “Superintendence and Revision’ 
and begins with section 292 which empowers the High Court to 
issue general rules for the keeping of books etc., by all criminal 
courts and for the preparation and transmission of any calendars or 
statements tobe prepared and submitted by such courts. Section 
293 provides that all Subordinate Cotrts shall send to the High 
Court such periodical statements or calendars of trials held by such 
courts as the High Court prescribes exhibiting the offences charged, 
the offences of which the accused are convicted and the sentences or 
orders passed upon them. Section 294 proceeds to lay down that 
the High Court may call for and examine the record of any case tried 
by any Subordinate Court for the purpose of satisfying itself 
as to the legality or propriety of any sentence or order and the 
regularity of the proceedings of such court and section 295 gives the 
same power to the court of Session or the Magistrate of the District 
with regard to the sentences, orders and proceedings of Subordinate 
Courts. These four sections obviously set out the machinery for 
revision. The High Court has to makerules for the transmission 
of the calendars by all courts. All Subordinate Courts are then 
required to send certain calendars such asthe High Court prescribes, 
direct to the High Court; and if on the examination of a calendar 
the High Court thinks that there may be something illegal or 
improper about the order, the next process is to call for and examine 
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the record of such case. The language used in each succeeding sec- 
tion adopts the language of the prior section and it is obvious that 
these sections contain the machinery. ‘Then comes scction 297 
which is practically identical with the present section 439 and 
this lays down what the High Court can do after examination 
of the record. It follows therfore that the words “called for by 
itself” in section 297 have reference to the whole of the ‘powers of 
revision given, by that chapter to the High Court. The last clause 
of section 297 makes it clear that the High Court can hear any per@ 
son either personally or by agent in the exercise of its powers of 
revision which sufficiently indicates that the legislature contemplated 
that these powers would be exercised on petition. It will thus be 
seen that the method by which the records came to the High Court 
was in one set of.sections, namely, 294, 295 and*296 and the power 
of the High Court to deal with the record was in another section 
297, just as now sections 435 and 438 provide the machinery and 
section 439 gives the power to dispose of the record. 


Act X of 1882 the next Code was practically the same as the 
present code and continued this method of treatment and in this 
Code sections 143, 144 and 176 were excluded’ from the revisional 
powers. The only alteration made by the present Code is that 
orders under section 145 are added to those excluded. It seems clear 
therefore that the language in section 439 “ the record of which has 
been called for by itself” is not used in contradistinction to “ which 
otherwise comes to its knowledge” but as contrasted with “ which 
has been reported for orders ”° and that it has reference to the recog- 
nized channels by which the High Court becomes seized of the case, 
that is.to say, either by calling for the record itself or by having the 
case reported to it under section 438 by a Sessions Judge or District 
Magistrate who has himself called for the records under section 435 : 
and whether it has called for the record itself or is dealing with it 
where the record has been called for by a Sessions Judge or District 
Magistrate and reported to it, in either case the Court is acting both 


-of its own motion and on petition. There is therefore no room for 


the reading of those words “ otherwise comes to its knowledge” as 
having reference to petition. It cannot be suggested that without 
those words or the word “ otherwise” in section 437 the High Court, - 
a Sessions Judge or a District Magistrate could not act on petition: 
When once this is clearly understood the difficulty raised by the 
omission of the Legislature to insert the words “ section 439 ” in the 
exception clause disappears. Section 435 is ‘the initial power whether 
exercised by the High Court or the Sessions Judge or the District 
Magistrate, and whether of their own motion or on petition, When 
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the Legislature tock away this power, it cut off the jurisdiction of 
the High Court, at its fountain-head. The machinery by which the 
High Court became seized of the case under the Criminal Procedure 
Code being gone, it was unnecessary to forbid the exercise of powers 
which depended on such seizin. This view of the meaning of the 
sections hag been uniformly adopted by all the High Courts. It is 
the recognized practice of this Court never to interfere with the 
gxcepted proceedings under its revisional powers but only under the 
charter. Hurbullubh Narain Singh v. Luchmeswar Prosad Singh? 
Jagomahun Pal v. Ram Kumar Gope? Lokenath Shah Chowdhr y 
*. Nedu Biswas? and Kosh Mahomed Sirkar v. Nazir Mahomed* 
all clearly establish the view of that Court that this jurisdiction of 
the High Court to revise under the Criminal Procedure Code is gone. 
Maharaj Tewari v. Harcharan Rai? and Jhingai Singh v. Ram 
Partap,® show that the Allahabad High Court takes the same view. 
And In re Pandurang Govind’ In re Pandurang Govind 8 lay down 
the same principle. On the above reasoning and uniform authority 
of all the High Courts we hold that a petition does not lie under sec- 
tion 439 to revise these proceedings. 


It is next argued by Mr. Seshagiri Aiyar that these words “other- 
wise comes to its knowledge ” might have reference to thé power of 
the High Court under the Charter in the exercise of its superintend- 
ence and that the High Court can call for records under those powers 
and then proceed to exercise the powers under section 439. The 
answer to this is that the High Court in fts exercise of its powers under 
the Charter has never purported to deal with cases except where 
there has been an improper exercise of jurisdiction. Further it would 
be an extraordinary reading of the Criminal Procedure Code to 
suggest that it clothed the High Court in the exercise of its powers 
under the charter with the whole of the powers that it can exercise 
on appeal, while at the same time it provided a special machinery 
apart from the Charter by which the High Court could exercise 
those powers. 


It has never yet been suggested that the Criminal Procedure 
Code intended to set up two different procedures in revision; one, the 
ordinary procedure undgr Sections 435, 438 and 439 and another, by 
the Charter Act and section 439. Whatever these words in Section 
439 and the word “ otherwise ” in Section 438 have reference to, it 
must be some power which the Legislature assumed to exist in the 
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High Coùrt; the Sessions Judge and the District Magistrate under 


-the Criminal Procedure Code. This has been expressly decided with 


reference to the words in Section 438 in Nobin Kristo Mukerji v. 
Russick Lall Laha,? where the Court used the following language 
at page 272. “ We think that these words ‘or otherwise’ being 
words of general import following the particular words {under Sec- 
tion 435’ must be construed according to the usual rule and that 
they mean not ‘in any other way whatsoever” but “in an 
other way provided by the Code” and the Court declined to 
accept the contention that they: gave the „District Magis- 
trate a power quite independent of the power conferred upon hira 
in cases in which he has proceeded under Section 435. We 
entirely concur with this view. That these words “ or otherwise ”’ 
in section 438 of the Criminal Procedure Code cannot of course 
have reference to any power outside the Criminal Procedure Code, 
is clear from the fact that the Code created the Judicial officers 
whose powers are dealt with therein and that their powers must 
necessarily be found within the four corners of the Code. That 
being so, there is no reason why a wider meaning should be given to 
the words “or otherwise comes to its knowledge” in section 439 
and reference ought to be made to the Charter to explain their 
meaning. Ifthe words in section 438 are limited to powers to be 
found in the Code, as they must be, the words in section 439 should be 
similarly limited. . They are not words which confer a power. 
They are words which saves any power that exists and it is not 
unusual for statutes to contain saving general words of this nature. 


The practical importance of the question we have just consider- 
ed lies in this. If the order is open to revision under section 439 
Criminal Procedure Code, the petitioners may ask us to go into the 
record of the case, at any rate, to the extent of considering whether 
there is evidence to support the Magistraie’s conclusion, or whether 
any grave irregularity in procedure has been committed, and, to 
bear such facts in mind in deciding as to whether’ to interfere or not. 
Of course the power of interference in revision is discretionary : but 
under section 439 the advisability of interference would be determin- 
ed on the same considerations as in an ordinary criminal case. 


Under section 15 of the Charter Act, on the other hand, it has 
never been customary to interfere—certainly in cases of this class— 
except where it can be said that the Magistrate’s order was passed 
without jurisdiction. This is most clearly laid down by a bench of 
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this Court in Bhaskari Kasavarayudu v. Bhaskaram Chalapati- 
rayudu+ where their Lordships say “The Magistrate had jurisdic- 
tion to act under section 145 Criminal Procedure Code and this 
Court has no jurisdiction to interfere.” 


Our attention has been drawn to a single case in which interfer- 
ence has been exercised on other grounds—Reid v. Richardson.2 In 
that case no doubt the High Court found that the Magistrate had 
Jurisdiction, but nevertheless went into the merits of the case, decided 
that an order under section 146 Criminal Procedure Code was the 
proper order to be passed, and not that passed by the Magistrate 
ender section 145, and disposed of the case accordingly. In so 
doing they placed it on record that they were departing from the 
usual course and justified the departure on the unusual circum- 
stances of the case. We cannot attach much importance to an 
isolated instance of this kind in the face of the otherwise uniform 
practice to the contrary; and we may say at once that wecan 
discern no exceptional circumstances in the case before us which 
would justify departure from the usual course. In a later case 
of the same Court Hurbullubh Narain Singh, v. Luchmeswar 
Prosad Singh,3 the view taken was that “ although powers as a 
Court of Revision under the Code (Criminal Procedure Code) can- 
not be exercised, still, if an order challenged be without jurisdiction, 
that is to say, if it be outside those sections, the mere fact of the 
order purporting to be so passed would not bring it within those 
sections so as to debar the exercise of powers under section 15 of 
the Charter Act to set it aside as null and void and without juris- 
diction.” Precisely the same view is taken in Mahadeo Kunwar v. 
Bisu + and in In re Pandurang Govind.” 

We, therefore propose in dealing with the present case to con- 
fine ourselves to considering whether the order of the Magistrate 
which we are asked to revise was passed without jurisdiction. The 
only ground on which the jurisdiction of the Magistrate in the pre- 
sent case is attacked is his failure to record in the preliminary order 
passed by him under the first clause of section 145 Criminal Proce- 
dure Code the grounds on which he was satisfied that a dispute 
existed likely to cause a breach of the peace. The order itself runs 
as follows : “ Whereas èn information received from the Tahsildar of 
Chirakkal, and the Inspector of Police, Cannanore Division, I am 
satisfied that there isa dispute likely to cause a breach of the 
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145 requires that the preliminary order shall be in writing and shall 
state the grounds of the Magistrate being so satisfied. We do not 
think this requirement has been complied with in the present case. 
The contention of the learned vakil for the petitioners is that failure 
to do so goes to the jurisdiction of the Magistrate and renders all 
subsequent proceedings null and void and without jurisdiction. His 
chief reliance is on the principle laid down in a Privy Council Case 
reported in Nusserwanjee Pestonjee v. Meer. Mynoodeen Khan 
Wallud Meer Sudroodeen Khan Bahadoor.t This ruling cannot if 
our opinion be extended to the case before us. The judgment delivered 
so long ago as 1855 deals with the effect of the failure to specify in 4 
deed of submission to arbitration the time within which the award was 
to be given. Bombay Regulation VII of 1827, section 3, requires that 
this should be specified in the deed of submission, and the Privy 
Council held that the omission constituted a fatal objection to the 
validity of the award given thereunder. They stated that “ Where 
jurisdiction was given to a Court by an Act of Parliament or by a 
Regulation in India and such jurisdiction is only given upon certain 
specified terms contained in the Regulation itself, it isa universal 
principle that these terms must be complied with in order to create 
and raise the jurisdiction, for if they be not complied with the 
jurisdiction does not arise” in applying these observations the 
important words are “ Where such jurisdiction is only given on 
certain specified terms” that means where jurisdiction is “ found- 
ed” on compliance with certajn preliminary conditions. The regula- 
tion under consideration in that case ousts under certain specified 
conditions the jurisdiction of the ordinary tribunals constituted by 
law and gives jurisdiction to a private tribunal constituted ad hoc 
and having no‘existence apart from the particular purpose for which 
it was constituted. Their lordships held that these specified condi- 
tions must be rigidly and exactly fulfilled. In the present case the 
section gives to ordinary tribunals.in the shape of certain classes of 
Magistrates the power to do certain things and weare clearly of 
opinion that the principles laid down in the abeve ruling have no 
application to the case before us. If the jurisdiction of a Magistrate 
to take action under the .Criminal Procedure Code is destroyed by 
failure to comply with any provision of the, Code as to his prelimi- 
nary procedure, then it would have to be held, for example, that 
failure to sign the complainant’s statement on oath as required by 
Section 200 Criminal Procedure Code rendered any subsequent trial 
and conviction null and void and without jurisdiction. It may be 
suggested that such an irregularity would be covered by Section 
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537 Criminal Procedure Code. But that section might with 
equal propriety be invoked to cover the omission with which we are 
concerned. 


We need do no more than refer to Subramania diyar v. King 
Emperor) which has been cited on behalf of the Petitioners. That 
ruling simply deals with the eftect of disobedience to an express 
provision of law as to the mode of trial andin no way touches on 
the effect of an error of procedure antecedent to the trial or the 
jurisdiction of the Court. Indeed it shows that the case in Moore’s 
Indian Appeals cannot be read as contended for by Mr. Seshagiri 
Aiyar, for, if it should beso read then the Privy Council in this 
later case would have held that the whole trial was without jurisdic- 
tion owing to the illegality of the charge which is at the inception of 
the trial. 


The applicability of both these rulings to a case like the present 
has been carefully considered by two learned Judges of the Calcutta 
High Court (Rampini and Mooker jee JJ.) in their order of reference 
in the case of Kosh Mahomed Sirkar v. Nazir Mahomed? and they 
have arrived at the same conclusions as ourselves. 


The exact effect of an omission to set forth in a preliminary 
order under section 145 the grounds of the Magistrate’s opinion has 
been considered in several cases both in this and other High Courts, 
the conclusions arrived at being by no means uniform. In this 
Court we have on the one side the ruling of Munro and Sankaran 
Nair J]. in Posuka Kulla v. Chikka Hiria? and on the other side 
the ruling of Subramania Aiyar J. in Sayid Mahomed Ghouse Sahib 
v. Sayid Khadir Badshah Sahibt and In the matter of Chinnap- 
pudayan® and of Wallis J.in Posuka Kullav. Chikka Hiria“ 
which was the subject of a Letters Patent Appealin the case first 
quoted. Opinions might therefore appear to be equally divided; 
but a consideration of the judgments in the above cases tends in our 
opinion strongly against petitioner’s contention. Subramania Aiyar 
J. was undoubtedly ‘of opinion that the failure to record reasons in 
the preliminary order did not affect the jurisdiction of the Magistrate. 
Wallis J. was of the same opinion. He does not discuss the question 
but adopts the reasoning of the referring Bench in Kosh Mahomed 
Sirkar v.Nazir Mahomed? already referred to. Munro and Sankaran 
Nair JJ. do not give reasons for differing from his view, beyond 
distinguishing the Calcutta case on the ground that in that order a 
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‘Kamal police report was mentioned as the basis of the order. If this be a 

‘Kutty valid ground of distinction we may point out that in the order in the 

us present case the Magistrate sets forth that he is satisfied “ on infor- 
Udayavarma 


Raja mation received from the Tahsildar of Chirakkal and the Inspector 
Valia Raja. Of Police, Cannanore Division.” It is therefore by no means clear 
(to put it on the lowest ground) that the Bench would have held |, 
that the Magistrate’s jurisdiction was defective in the present case. 


But apart from this, we may point out with great respect fgr 
the learned Judges composing the Bench that they do not appear to 
have considered the very weighty reasoning of Rampini and Mooker- 
jee JJ. in support of their views on their second point of reference. 
It is this reasoning which appears to have been relied on by Wallis 
J. and in this reasoning we also concur.. It appears to us to be so 
conclusive that we cannot usefully add anything to it. 


It may, of course, be argued that the views of the referring 
Bench on this point have not been specifically endorsed by the Full 
Bench which confined itself to answering the Ist question’ propoun- 
ded., But, as we already stated, the arguments of the Bench are, to 
our mind, convincing even without other authority. The Full 
Bench has most certainly suggested no dissent therefrom; and we 
may add that having answered the Ist question in the negative 
holding that'the initial order was not substantially defective, they 
could not possibly have come to any other conclusion than one; 
that the omission to record grounds inthe preliminary order did 
not affect the jurisdiction of the Magistrate. 


This is the view which commends itself to us, although we are 
glad to fortify ourselves by the weighty authority and careful reason- 
ing which we have quoted. The full Bench of the Calcutta High 
Court having stated the law of that Court in Kosh Mahomed Sircar 
v. Nazir Mahomed} it is not necessary to discuss the earlier Cal- 
cutta rulings relied on by the learned vakil for petitioners. (Mohesh 
Sircar v. Narain Bagh? Nittyanand Koy v. Paresh Nath Sen). 
The essential requisite to give a Magistrate jurisdiction under section 
145 Criminal Procedure Code: is that he must be satisfied from 
information of some sort that a dispute exists likely to cause a. 
breach of the peace concerning land or water or the boundaries 
thereof in his jurisdiction. Once he is so satisfied, his jurisdiction is 
complete and his subsequent action must be considered in relation to 
procedure, not jurisdiction. For the above reasons, we decline to 
interfere with the Magistrate’s order and dismiss the petition. 





. 1. , (1902). In L. R. 33 C. 352.. i 2. (1900) I. L. R. 27 C. 981. 
i 3. (1905) T. L. R. 32C. 771. 
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It is none the less the duty of all Magistrates to comply strictly 
and fully with these and all other provisions of the Code and of 
District Magistrates where necessary to draw the attention of 
Subordinate Magistrates to this point. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


e Present ;—Sir Ralph S. Benson, Officiating Chief Justice and 
Mr. Justice Sankaran Nair. 


The Madras and Southern Mahrattia Rail-] Appellant.* 


way Co., Ltd, Madras ... = J (Ist Defendant.) 
U. 
Bip and another NA .. Respondents. 
(Plaintiffs. 


Limitation Act Art. 30.—Suit against a carrier for compensation for 
loss of goods—Onus of proof of time--Notice of claim to Traffic manager— 
Compliance with Rules of company—Estop pel. 


The burden of proving ina suit governed by Art. 30 of the Limitation Act 
the time when the goods entrusted toa Railway Company were lost, is on the 
- company.. 

Notice of the claim for compensation to the Traffic manager is good notice. 

The modes of service prescribed by the Railways Act are not exhaustive. 
Periannan Chetty v. South Indian Railway Co.,+ followed. 


Tf a mode of service is prescribed by the Rules of a Railway Company and 
the rule is complied with, it is not open to thè company to plead that the com- 
pliance with the rules is insufficient in law. 


Appeal from the decree of the City Civil Court at Madras in 
O. S. No. 148 of 09. 


D. Chamier instructed by David and Brighiwell for appel- 
lants. 


K. Narain Rau and K. Balakrishna Rau for respondents. 
The Court delivered the following. 


Judgment:—We agree with the Judge that the plaintiffs 
claim is not barred by limitation, The burden of proving when the 
goods were lost ison ¢he Railway Company and they have not 
proved when they were lost. There is nothing in the evidence to 
show that they were lost more than one-year before the institution 
of the suit. Art. 30 of the Limitation Act does not therefore bar the 
suit nor is the suit barred by Art. 31. No time has been fixed for 





*C. C. A. No. 22 of 1910. : "30th September 1912. 
1. (1898) I. L. R. 22 M. 157, 
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the delivery of the goods and the correspondence between the parties 
shows’ that the matter was being inquired into and the suit was 
brought within one year -from the date of refusal to deliver. We 
are unable to say that the plaintiffs delayed more than one year from 
the expiry of a reasonable time within which in the circumstances of 
the case the goods should have been delivered. 


The next question is whether the notice of the plaintiffs’ claim 
for compensation was given within the period of six months allowed 
by the Railways Act. It is conceded that notice of such claim 
was given to the Traffic Manager. But it is contended that such 
notice is insufficient and that notice should have been given to the 
Agent or at any rate the notice was though given only to the Traffic 
Manager should have reached the Agent within six months of the 
delivery of the goods to the Railway Company. We have held that 
the modes of service prescribed by the Railways Act are not exhaus- 
tive and we see no reason to differ from that judgment. Periannan 
Chetti v.South Intian Railway Co.1 In the case before us, a rule 
has been made by the Company that all applications for loss 
should be made to the nearest Station Master and Traffic Manager, 
Dharwar. This rule has been complied with in this case. Mr. 
Chamier argues that this rule is confined to specific property lost. 
But looking to the rules that precede it we see no reason to restrict 
the rule to such cases. If a mode of service is prescribed and such 
rule is complied with, it is not open to the Company to plead that 
the notice is insufficient. . 


It is also argued before us that the packages contained trinkets 
of the value of more than one hundred Rupees. A few of the articles 
are apparently trinkets but their value is not more than one hundred 
Rupees. Therefore S. 75 of the Railways Act does not apply. ` 
Lastly it is contended that there is no reliable evidence of the value 
of goods despatched. The evidence is no doubt meagre and there 
are some suspicious circumstances. But we are unable to say that 
the Judge who heard the witnesses was wrong in believing that 
evidence. ; 


We dismiss the Appeal with costs. 








1. (1898), 1. L. R. 22 M. 137, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim and Mr. Justice Sadasiva 
Aiyar. 


Govindappa us ae is Appellant* 
v 
Hanumanthappa eee Sei Respondent. 


e Civil Procedure Code S. 583 (Act XIV of 1882)—Restitution of money 
taken in execution by assignee of decree—Reversal of decree and party toappeal 
—Blowing hot and cold. 


è Ajudgment-debtor from whom the assignee of a money decree has realised 
the decretal amount in execution is entitled to recover it back from the latter on 
a reversal of the decree in appeal, even though, the-assignee was not brought on 
record in the appeal. : 


Tangijoghi v. Hall’, followed ; Lalta Prasad v. Sadiq Hussain’. dissented 
from. 


A party cannot be heard to say that the procedure to whic’: he himself suc- 
cesSfully objectedina former proceeding between himself and his opponent 
was itself the proper procedure to be pursued by the appellant. 


Second appeal from the decree of the Court of the Subordinate 
Judge of Bellary in A. S. No. 73 of 1908. presented against the 
decree of the Court of the District Munsif of Hospet in O. S. No. 32 
of 1908. 


T. V. Muthukrishna Aiyar for appellant. 
L. A. Govindaraghava Aiyar for respondent. 


The Court delivered the following 


Judgment :—Abdur Rahim J. This second appeal raises the 
question whether a judgment-debtor from whom the assignee of a 
money decree has realized the decretal amount in execution is en- 
titled to recover it back from him when the decree is afterwards 
reversed, in appeal, if the assignee of the original decree was not 
brought on record ia the appeal. I may mention that it is not neces- 
sary to consider the question whether the plaintiff could and should 
have sought his remedy for restitution by an application made to 
the court which executed the decree, for he did make such application 
and it was on the objection of the defendant that he was driven to 
institute the present suit and the defendant cannot now be heard to 
say that the procedure to which he himself successfully objected 
was the proper procedure. 





*S. A, No.:187 of 1911. 2nd October 1912. 
i 


1. (1899) I. L. R. 23 M. 203. 2. (1902) I. L. R, 24 A. 288. 
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Upon the’ merits what is urged’ in support of the judgment of 
the Subordinate Judge who has decided against the plaintitf’s claim 
is that he not having impleaded the present defendant who had ob- 
tained an assignment of the decree of the first court as a respondent 
in the appeal against the decree, the decree of the appellate court 
cannot bind him because it might be that the decision of the appel- 
late court was the result of collusion between the present appellant 
and the original decree-holder, the assignor of the defendant. Now 
no such fraud was ever pleaded and it is possible that if tt 
was pleaded and proved that would be a sufficient answer 
to the suit. But in the absence of fraud it is difficult to seg 
why the decree of the appellate court should not bind-a person who 
has chosen to obtain an assignment of the decree of the first court. 
It is not contended that a judgment-debtor wishing to appeal against 
the decree is bound to make the assignee of the decree a party to his 
appeal though it might be open to him to apply for an order bo that 
effect. The judgmeat-debtor’s right of appeal is in no way affected 
by any intermediate assignment of the first court’s decree. The 
assignee himself might apply to be brought on record in the appeal, 
and if he chose to leave the conduct of the appeal to the decree- 
holder it does not stand to reason that it should be open to. him 
to question the decree that may be passed by the appellate tribunal. 


“It is the decree of the latter court that is the final decree in the case 


being in substitution of the original decree and the doctrine of 
lis pendens clearly applies to an intermediate assignment of the ori- 
ginal decree. The fact that the assignment was made before the 
appeal was filed cannot make any difference in this respect; (See 
Settappa Gounden v. Muthiah Gounden2), nor for reasons already 
stated, the fact that the judgment-debtor had knowledge of the 
assignment before he lodged his appeal. 


On bshalf of the respondent much reliance is placed on Laita 
Prasad v. Sadiq Hussain®, which is certainly a decision directly in 
favor. On the other hand the appellant cites in support of his con- 
tention the authority of Tangi Joght v. Hall®. “With all respect to 
the learned judges who decided the former case we are unable to 
accept their view of the law. The main reasoning on which that 
ruling is based seems to be that because in case the judgment-creditor 
himself had executed the decree of the first court and made over the 
money realized to a third person, the judgment-debtor who succeed- 
ed in appeal could not follow the money in the hands of the third 
person it must be held that where the assignee of the decree himself 


1. (1908) I. L. R. 31 M. 268. 2. (1902) I. L. R. 24 A, 288. 
3. (1899) I. L. R. 23 M. 203, 
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realized the decree in execution the judgment-debtor would have no 
cause of action against him, when the original decree is reversed in 
. appeal. In my opinion the two cases are not based on the same 
legal considerations. ` Money is not ear-marked property and there- 
fore in the first case there is no principle of law according to which 
it can be followed in the hands of a third person. But the other 
case is quite different. Here one person by a compulsory process of 
court obtains money from another and it is afterwards declared by a 
Superior tribunal that the original process was justified. It seems to 
me that money so obtained under an invalid process of court must 
be treated as money had and received to the use of the person from 
whom it was received. That is the principle on which the doctrine 
of restitution which underlies S. 583-of the Civil Procedure 
Code of 1882 rests. The decision in Tangi Joghi v. Hall, in 
my opinion supports the distinction which we have drawn 
between a case where the act complained of and in respect of which 
restitution is sought was done by the agency of the court and a case 
where such act was independent of any process of court. There is 
no doubt that the property of which restitution was sought in the 
Madras case was immoveable property but the priaciple of the 
decision is to my mind, equally applicable in a case like the present. 
That principle is well expressed in the observations of an American 
Court cited by the learned Judges in Doraisami Aiyar v. Anna- 
sami Aiyar,? “But the cases have no application where the party 
seeking to be restored to possession has been wrongfully dis- 
possessed by the agency of the court. He,does not stand in the posi- 
tion of the actor in a suit who seeks the aid of a court to regain any 
possession lost by his own negligence or misfortune. On the contrary 
he is out of possession only because the court has wrongfully made 
room for him to get in...... ”, The plaintift in my opinion is entitled 
to restitution. The decree of the Lower Court must therefore be 
reversed and that of the District Munsif restored with costs in this 
court and in the Lower Appellate Court. 


Sadasiva Aiyar]. I concur with my learned brother and I can- 
not usefully add anything to what he has said. è 





1. (1899) I. L. R. 23 M. 203. 2. (1899) I. L. R. 23 M. 306 at 312, 
#1 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


saat NE Verte TEN ara Appellants. (Defendants.)* 
v. 


Rengacharlu and another.. .. Respondents. (Plaintiffs. 


o 
Limitation Act, art. 85—"Mutual, open and current account’’—Essentials 


of—Test. 
The essential feature ofa “mutual, open and current account,” is that 
there should be mutual demands ; and it is not enough merely that the balances 


were constantly shifting in favour of one party or the other, though that wo uld 
be an important factor in deciding the nature of the account. 


Second appeal from the decree of the District Court of Salem 


in A. S. No. 288 of 07 preferred against the decree of the Principal 
District Munsif’s Court of Salem in O. S. No. 67 of 06. 


T. V. Muthukrishna Aiyar, for T. V. Seshaghiri diyar for 
appellants. 


V. Purushothama Aiyar for S. Varadachariar for respon- 
dents. 


The Court delivered the following. 


Judgment: —This appeal is by the defendants and the question 
argued is that the suit is barred by limitation as there were no mutual 
open and current account between the parties. The - District 
Munsif and the District Judge both held that there were such 
accounts between them. The District Munsif proceeds mainly on 
the ground that the accounts shewed that the balances were con- 
stantly shifting, sometimes in favour of one party and some times 
in that of the other. This is not the real test to be applied in decid- 
ing whether the accounts are mutual opsn and current. The test is 
whether there were mubnal demands and not mese payments by one 
party to the other on account of a debt due by the former to the 
latter—see Shiva Gowda v. Fernandest Velu Pillai v. Ghose 
Mahomed: The fact that balance was shifting between the parties 
would no doubt be an important matter in considering whether there 
were mutual demands. As the Lower Courts seem to have proceed- 
ed ou the footing that it would be sufficient if the balance was a 
shifting one, we cannot accept the finding that the accounts between 





*S. A. 113 of 1911. 4th October 1912. 
“1, (1911) I. L. R. 24M. 513. 2. (1893) I. L. R. 17 M, 293. 
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the parties were mutual, open and current accounts: The question 
must be decided by applying the test we have already mentioned. 
We reverse the decree of the Lower Appellate Court and remand the 
appeal for fresh disposal according to law. 

Costs will abide the result. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Alyar. 


Veera Raghava Aiyangar and others. ee | ppellants.* 
v. 
Vellai Mooppai and others. oe ... Respondents. 


C.P.C.S. 102.—Suit of smalk/ cause nature—Suit for recovery of mel- 
waram—Declaration asked for—No Court fee paid—No Second appeal. 


Where the prayer for declaration of right to receive melwaram is only inci- 
dental to the prayer for recovery of rent and no separate court fee was paid in 
respect of the declaration, no second appeal is competent in the case. 

Second appeal from the decree of the court of the Subordinate 
Judge of Madura West in A. S. No. 679 of 1909 preferred against 
the decree of the Court of the District Munsif of Mana Madura in 
O. S. No. 256 of 1905. 


K. Bhashyam Aiyangar for’ S. Srinivasa Aiyansar for 
appellants. i . 


K. V. Krishnaswami Aiyar for respondents. 
The Court delivered the following 


Judgment :---The preliminary objection is taken that no 
second appeal lies in this case. We are of opinion that this con- 
tention should be upheld. The suit was one merely for recovery 
of rent. It is contended that the first prayer in the plaint is that 
the plaintiff's right to the melwaram of the land should be declared; 
but this can be treated as only incidental to- the prayer for the re- 
covery of rent. The cause of action as stated in paragraph 10 
of the plaint is merely the non-payment of rent. No separate Court 
fee was paid for the declaration. There is absolutely nothing any- 
where in the plaint to suggest that the prayer for declaration was 
treated as an independent one. The second appeal is dismissed 
with costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


Kamala Bhai bch ay ees ae .. Appellant. 
K RS 
Bhaghirathi Bhai se wae? , Seas Respondent. : 
Hindu Law—Stridhan—Succession—Step mother and maternal aunt. ` g 


A step mother succeeds to a maiden’s stridhan in preference to the deceased 
maiden’s maternal aunt. 

Second appeal from the decree of the District Court of Soutie 
Canara in A. S. No. 131 of 1910 preferred against the decree of the 
Court of the Temporary Subordinate Judge of South Canara in O. S. 
No. 73 of 1909. 

B. Sitarama Rao for appellant. 

K. Y. Adiga for respondent. 

The Court delivered the following. 

Judgment :—The plaintift in the case claims the property 
sued for as the maternal aunt of a deceased Hindu maiden: 
The defendant is the step-mother of the maiden. The question for 
decision is whether the plaintiff is entitled to preferential rights over 
the defendant. The Bombay High Court held in Tukaram v. 
Narayana Ram Chandra Jangla Bhai v. Jctha Appaji? that in 
default of both the mother ahd the father a maiden’s property goes 
to the father’s sapindas." The same view was accepted by the 
Calcutta High Court in Dwarkanath Roy v.Sarath Chandra Singh 
Roy? though in that case there was no contest between the mother 
and the father. In the Mitakshara there are no express texts dealing 
with the succession to the property of a maiden in default of the 
mother and the father; the text stopping with succession to the 
parents—the word “ parents ” being interpreted to mean the mother 
and then the father. But in the case of the property of a childless 
married woman the succession is carried further down. It is stated 
that the property goes to the parents and in default AAA 
which may be interpreted to mean ‘to their sapindas’ as Mr. Sitarama 
Rao contends. The Viramitrodya does not deal specifically with the 
succession to a maiden’s property at all but provides for the succes- 
sion to the property of a childless married girl in terms similar to 
those used in the Mitakshara. We see no reason for not accepting 

*S. A. No. 217 of 1912. 8th October 7972. 


1 (1911) I. L. R. 36 B. 339. 2, (1908) I. L. R. 32 B. 409. 
3, (1911) L L. R. 59 C. 319. 
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the view of the Bombay High Court, that the Sapindas both of the 
father and mother must be understood to mean the same person as 
the mother becomes a member of the father’s family after the 
marriage. In this view, the defendant, as the wife of the deceased 
maiden’s father, would be a nearer heir than the plaintiff. But Mr. 
Sitarama Rao contends that the father’s widow could not inherit his 
property as a sapinda. He relies on the prevalent rule that female 
Gotraja Sapindas do not inherit as agnate relations taking the rank 
which they would be entitled to if their claims were based on sapinda 
relationship. With regard to the succession to amales property 
this rule, no doubt has been enforced in this Court. Balamma v. 
Pullayya? and Thayammal v. Annamala Mudali.2 But in the 
case of succession to Sridhanam property a daughter has been held 
to be entitled to inherit as Sapinda whether the succession has to be 
traced through the father or the husband. See Manja Pillai v, 
Sivabhagyatha Bai. ® We see no reason why we should not adopt 
the same view with regard to the wife. Moreover there is much 
support in the Mitakshara for the view that a widow inherits her 
husband’s property as his sapinda being one half of the husband’s 
-body. 


We therefore agree with the District Judge that the plaintiff is 
not entitled to succeed in preference to the defendant and we dis- 
miss the second appeal with costs. ` 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr, Justice Sundara Aiyar and Mr. Justice Sadasiva 
Alyar. . 
Yellammal ‘ge Be ... Defendant (Appellant).* 


v 
Ayyappa Naick... sia .. Plaintiff (Respondent). 


Limitation Act, arts. 29, 62,120—" Wrongful seizure ”—" Moveable pro- 
perty ”—" Legal. Progess’’—'‘ Compensation.” 


Per Sundara Aiyar J (Sadasiva Aiyar J dissenting) Wherea debt due to the 
judgment-debtor was attached and the amount was subsequently voluntarily paid 
into court by the debtor of the judgment-debtor and withdrawn by the attaching 
creditor, a suit by the assignee of the debt from the judgment-debtor for 
a refund is not governed by art. 29 of the Limitation Act, and whether 
governed either by art. 62 or by art. 120 would be within time if brought with- 
in three years from the date of the withdrawal of the amount by the judgment- 
creditor : | 

*S. A. No. 101 of 1911. 30th August 1912. 


1. (1894) I. L, R. 18 M. 168. 2. (1895) I, L, R, 19 M, 35, 
f 3, (1911) 21 M. L, J, 850, 
e 
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Meaning of the words “Seizure”, “ Moveable property” and ‘‘ Compensa- 
tion’? dwelt on: 


Second appeal from the decree of the Court of the Subordinate 
Judge of Tuticorin in A. S. No. 385 of 1909 preferred against the 
decree of the Court of the District Munsif of Tuticorin in O. S. 
No. 310 of 1908. 


V. C. Seshachariar, V. S. Govindachariar and V. S. Kallabi- 
ram Aiyangar for appellant. f 


T. R. Venkatrama Sastri for respondent. 


The Court delivered the following ? 


Judgment :—Sundara Aiyar J.—The question for decision in 
this second appeal is whether the plaintiff’s suit is barred by limi- 
tation. The facts on which the question has to be decided are not 
disputed. The 4th defendant obtained a decree against one 
Perumal Naick in O. S. No. 37 of 1904. In execution of that decree 
she attached on the Ist of July 1909 a debt due to Perumal 
Naick from the 1st defendant in connection witha chit fund. The 
Ist defendant after the debt became payable to Perumal 
Naick on the 29th July 1905, paid the money into court on the 15th 
June 1906 having obtained an order permitting him to doso on 
the 6th November 1905. The plaintiff put in a claim petition ob- 
jecting to the attachment and asserting that the debt was payable to 
himself by virtue of an assignment made to him by Perumal prior to 
the 4th Defendant’s attachment. The claim petition was rejected.. 
He then instituted a suit O. S. No. 458 of 1905 under S. 283 of the 
Civil Procedure Code to establish his right to the debt. In the mean- 
while the 4th Deft on the 3rd November 1909, drew from Court the 
money which hadibeen deposited by the Ist defendant. The plaintiff’s 
suit O. S. 458 of 1905, was dismissed by the Court of first instance 
but he obtained a decree on appeal. The present suit for the re- 
covery of the money drawn by the 4th Defendant from Court was 
instituted in 1908, within three years after it was drawn by the 4th 
Defendant. , 

Both the Lower Courts have held that the suit is not barred by 
limitation. The Subordinate Judge is of opinion that article 62 
or 120 of the 1st schedule to the Limitation Act is applicable to the 
case. ; 


The contention in second appealis that the suit is governed by 
Art. 29. That article is in these terms :—‘‘ For compensation for 
wrọngful seizure of moveable property under legal process.” The 
period fixed is one year-from the date of the seizure. The 4th defendant 
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has several difficulties to overcome before she could make out that 
this article is applicable. Was the debt seizeđ under legal process ? 
Was the alleged seizure ofany moveable property? Is the suit 
one for compensation? and if sois it one for compensation for 
wrongful seizure? If any one of these questions is answered in the 
negative the contention must fail. I shall deal with each one of 
them in order. 

` < ; 
Iam of opinion that there was no seizure under legal process 
in this case. The debt was attached presumably according to 
the procedure laid down in.the Civil Procedure Code for the 
attachment of debts, that is by giving notice to the debtor directing 
him not to pay it to the creditor and to the creditor enjoining him 
not to receive it from the debtor. It is hardly necessary to 
say that every attachment by a court is not a seizure. It is 
not so where immoveable property is attached; nor is it so in the 
case of attachment of a debt. It was suggested that when 
the 1st defendant paid the money into Court on the 6th November 
1905, it must be taken to have been seized by the Court. Ido not 
agree with this argument. The money was paidinto the Court by 
the Ist defendant voluntarily after obtaining permission to do so. The 
Procedure Code gave him a right to make such an application. On 
the other hand the court could not have compelled him to make 
the payment. The word “seize” in my opinion means taking hostile 
possession and not taking possession eof what another voluntarily 
gives as the lst defendant did in this cas@ in order to get rid of his 
own responsibility whoever might be entitled to the money. In 
Webster’s Dictionary the word-is interpreted thus :—“To take posses- 
sion by force with or without right, to take possession by virtue of a 
warrant or legal authority.” The Court used no force in this case 
nor was the debt taken hold of under a warrant of Court. To seize 
is the same as to’capture. Itis impossible to speak of a thing which 
is freely given as being captured. In Rupabai v. Adimulam? 
Kernan and Parke? JJ refused to uphold the contention that money 
deposited in Court and received by it and subsequently paid over to 
a party could be taken to have been ‘seized’ within the meaning of 
art. 29. In Jagjivan Jéverdhas v. Gulam Jilani Chaudhri? which 
was a case where an allowance due to the judgment-debtor from 
Government was attached, no question was raised as to whether 
there was a seizure. No authority has been cited in support of the 
defendant’s position that there was a seizure in this case. 





1. (1888) I. L. R. 11 M. 345 2. (1883) I. L. R. 8 B. 17. 
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The next question is whether a debt due can be regarded as 
moveable property within the meaning of this article. I am of 
opinion that it cannot. Itis not necessary to consider whether if 
money is actually seized by the court in execution of a decree it 
could not be regarded as moveable property under the article. The 
method by which a court makes debt due to the judgment-debtor 
available for the satisfaction of the judgment-creditor’s decree 
against him is different from the method adopted for making avai; 
lable for the same purpose moveable property which the court cam 
immediately lay hold of through its officers. The article applies in my 
opinion only. where the court through it officers is able to reduce the 
property to its possession, and does so on the motion of the judg 
ment-creditor. I see no reason for straining the words of the section 
so as to make it applicable to cases where a very different method 
of seizing property belonging to the judgment-debtor is prescribed. 


The third question is whether this can be regarded as a suit for 
compensation at all. The word “ compensation” has been interpre- 
ted very widely in the decisions of the High Courts, given in the case 
of suits to which other articles of the Limitation Act not relating 
to compensation might appropriately be applied. This has been 
particularly the case in the application of Art. 116 which makes 
provision for suits “ for compensation for the breach of a contract 
in writing registered.” Thus it has been applied toa suit for rent 
upon a registered contract. Vythilinga Pillai v..Thatchana- 
moortht Pillai’ to which article 110 would’in terms apply, to suits 
against agents provided for in specific articles (Harendra Kishore 
Singh v. The Administrator-General of Bengal? and Jogesh 
Chandra v. Benode Lal Roy®, to a suit on a bond (Magaluri Garu- 
diah v. Narayana Rungiah*. See also Runga Reddi v. Chinna 
Reddi*® which was a suit for a'settlement of accounts. The Allahabad 
High Court has refused to apply Article 116 to suits for rent—Ram 
Narain v. Kamta Singh 6 and Juggi Lal v. Sri Ram". I may 
with all humility state that it appears to me that the scheme of the 
Limitation Act has been inadequately consideréd in the view that 
has been adopted with respect to the scope of art. 116. The Act has 
prescribed specific articles for suits on various kinds of contract, such 
as for balance of money advanced on payment of goods to be deli- 
vered; for the price of goods sold and delivered; for the price of 
trees or growing crops sald; tor the price of work done; for money 








TA (880) L L. R. 3M. 76. 2. (1885) L L. R. 12C. 357. 
3. (1909) 14 C. W. N. I2a. 4. (1881) I. L. R. 3 M. 359. 
5. (1891) I. L. R. 14 M. 465. 6. (1905) I. L. R. 26 A. 138. 

7. (1912) 10 A. L. J.1 
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lent: for money deposited under an agreement for re-payment. 
Articles 51 to 60. See also articles 64, 66, to 8Y, 101, 102, 106, 110, 
111 and 112. It also provides for several kinds of suits which would 
be regarded in English Law as actions quasi ex-contractu, such as 
for money payable, to the plaintiff for money paid for the defendant, 
for money payable by the defendant to the plaintiff, for money 
received by the defendant for the plaintiffs use; for money payable 
for interest upon money due from the defendant to the plaintiff. 
“Articles 6i, 62, 63. See also Articles 96, 97, 99 and 100. In one 
sense every suit for obtaining the benefit of a contract, except a suit 
for its specific performance, may be regarded as one for compensa- 
tion for the breach of a contract ; for until the contract is broken, the 
plaintiff would have no right to sue. But it is to my mind very doubt- 
ful whether the word “ d mens NO is used in this comprehensive 
sense in the schedule. Where money is lent to a person on the promise 
of returning an equivalent amount it appears to be a straining 
of the scheme of the Act to regard a claim for the re-pay- 
ment of the money as one for compensation. Where a person on 
the ground that the money due to him has been received by another 
sues for the recovery of an equivalent amount, I cannot but hesitate 
to say that the suit is to be regarded as one for compensation. It 
is, however, unnecessary for me to express a decided opinion on this 
question which is one of great importance as I am clearly of opinion 
that assuming that the present suit can be regarded as one for 
compensation or damages, it is not a suit for compensation for 
wrongful seizure of property under legal process. 


Now when property is attached by a court by seizure, it is 
brought into the custody of the court and in cases where seizure is 
not possible steps are taken to prevent the debtor from utilising the 
property otherwise than for the purpose of satisfying the judgment- 
debt for which the attachment is made. In the former class of cases 
it remains in custodia legis. It may never be sold at all. The judg- 
ment-debtor or other owner would be entitled to receive it back 
from the court if the attachment has been wrongly made; and if 
the property is sold and if the proceeds are brought into court, it 
still remains in the hands of the court for the benefit of the person 
to whom the property xeally belongs. Not until the proceeds are 
paid away, is the person really entitled deprived of his property and 
its value. I entirely agree with the observations of Sankaran Nair J. 
on this point in Narasimha Row v. Ganga Raju,? and Iam 


. with all deference unable to agree with the view taken by the 


learned Chief Justice in that case. It would not be open to the 
1. (1908) I. L. R. 31 M. 431. 
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.real owner of property seized by the court to sue for the value of 


the property on the mere ground that it has been seized. Again, if 
A’s property is attached in execution of a decree against B, A cannot 
sue for its value nntil he has established his right by a claim petition, 
or by a regular suit if the claim petition fails; and nothing but the 
adoption of this procedure would prevent the court from selling the 
property and directing the proceeds of the sale to be applied for the 


satisfaction of the judgment debt. Further Article 29 gives only ong 


year’s time from the date of the seizure. A person failingin a claim 
petition has one year from the date of the order on the petition for 
filing a svit to establish his right. It seems to be unreasonable to hold 
that he has only one year for a suit to recover the value of the 
property from the date of the seizure, seeing that he could not within 
that time establish his right to the property. Such a suit in many 
cases would take more than a year from the date of the seizure. It 
may take a considerably longer time, for he. may fail in his claim 
petition and he may fail also in his regular suit in the Ist Court or 
even in two courts before achieving success finally. 


Sankaran Nair, J. points out another serious difficulty in up- 
holding the defendant’s contention. The learned judge observes: 
“If the owner of the moveable property gets hiscompensation from 
the plaintiff who attached these crops before judgment, and that 
plaintiff’s suit is dismissed, to whom is the court to deliver the 
property ? Not to the owner, who has got his compensation, not to 
the defendant as whose propérty it was attached, because it has been 
declared not to belong to him in the suit which awarded compensa- 
tion ; not to the pleintt who failed in the suit and never claimed it 
to be his property.” The learned Chief Justice in his judgment in 
Narasimha Row v. Ganga Raju,} refers to article 30 and 31 in 
support of his construction of article 29; but both these articles 
expressly refer to cases where goods entrusted to a carrier are lost 


- or not delivered at all as well as to cases where they are injured or 


where their delivery is delayed. The learned judge says that the 
injury to the plaintiff is the seizure of his property. But his property 
is not lost by the seizure. How can there be a cause of action for 
damages which would accrue only if and when it is lost? I cannot 
treat the question as only one of the measure of the damages sus- 
tained by the seizure. In Ramtsami Aiyar v. Muthusami Aiyar.2 
Subramania Aiyar and Miller, JJ. held that where property is seized 
by a Magistrate and reduced to his custody and is afterwards deli- 
vered to some other person, time will begin to run in a suit for the 





1 (1908) I. L. R. 31 M. 431. | 2. (1908) I. L. R. 30 M. 12. 
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recovery of its value only after the Magistrate’s delivery to the 
defendant and that limitation will not commence so long as the 
Magistrate retains the custody of the property. The learned Chief 
Justice’s judgment does not show how that case was distinguishable 
from the case before His Lordship. The dictum in M urugesa 
Mudaliar y. Jattaram Davay,? that article 29 is applicable to a suit 
for the recovery of the value of the goods attached is opposed to the 
pronouncement in the later case of Ramasami Aiyar v. Muthu- 
samt Aiyar.? Another case which is strongly relied upon by the 
learned vakil for the defendant is Jagjivan v. Chaudri,® already 
yeferred to, There the allowance due to the judgment-debtor was 
drawn by the judgment-creditor several years after the attachment 
and the suit was for the recovery of the amount so received. West 
and Nanabhat Haridas JJ. held that art. 29 was applicable. West 
J. held that S. 283 of the Civil Procedure Code would be applicable 
to a suit for the recovery of an ox or goat wrongly ‘seized in execu- 
tion; but to a suit for compensation for damage done to it or for the 
plaintiff's loss of the use of it or the recovery of the value of the thing, 
Article 29 was applicable and that the value of the thing was only 
one of the elements making up the damages. The learned judge 
regarded all suits for money as claim for compensation. He says 
that in a claim for compensation for wrongful seizure the value of 
the articles seized blends with other items of damages, such as the 
loss of the use of the article or damage sustained by injury to 
it. It is difficult to see how any blending can take place when 
the cause of action for the recovery ef the value arises only 
after the expiry of the period of limitation provided in article 
29. With all respect I am unable to agree with the opinion of 
West J. In Lakshmipriya Chowdhurani v. Ramakanta Saha,* 
the Calcutta High Court held that a suit to recover the surplus 
proceeds of sale held under regulation VIII of 1819 wrongfully taken 
out by the defendant in execution of a decree against a third party 
was not,governed by article 29,-dissenting from Jag jivan v. Chaudri3 
and that that article applies only to suits where a person is 
damnified by the seizure itself. I am of the same opinion for the 
reasons I have already stated. Apart from the meaning of the article 
and the question whether the damage sustained by the loss of the 
article may not be claimed as part of the damages sustained by the 
seizure,I am of opinion that the plaintiff is entitled to waive the seizure 
and to sue the defendant for money belonging to him and wrongfully 
received by the defendant. “If a man’s goods are taken by an act of 
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trespass and are subsequently sold by the trespasser and turned into 
money, he may maintain trespass for the forcible entry, or waiving 
the force he may maintain trover for the wrong,or waiving the tort he 
may sue for money had and received. Thus though a trespass to realty 
is committed and portions of it, such as, minerals, timber, or fixture 
are severed the injured party waiving the unlawfulness of, the sever- 
ance may sue in trover for the value of the severed chattels; or if a 
man is unlawfully deprived of the possession of his property which, 
is afterwards sold or pledged the owner may affirm the transaction 
and sue the wrongdoer on a contract implied in law to refund the 
proceeds.” Clerk and Lindsell on Torts (3rd Edn. p.151). See als¢ 
Bullen and Leake on Precedents of Pleadings (Sth Edn. p. 300) 
where the English cases are collected. In Danmull v. British India 
Steam Navigation Co.4, Wilson J. observes :—‘ Suppose a lessee 
under a registered lease in Calcutta to sue his landlord for breach of 
covenant for quiet enjoyment, could the landlord set up in reply, 
‘true I have broken my contract, but what I did amounted also to a 
trespass, and in as much as the period of limitation for a trespass 
is a short one, your suit on the contract is barred.’ The answer would 
be ‘Ido not care whether there was a trespass or not, you have 
broken your contract and I am suing you as for the breach, not for 
trespass.” The question in that case was whether in answer to a 
suit for breach of contract for non-delivery of goods under a bill of 
lading, it was open to the defendant to set up the plea that the 
goods were lost and that the spit was therefore barred under art. 30 of 
the Limitation Act. He was not permitted to set up the plea as in 
his defence he denied the receipt of the goods. But Wilson J. went 
further and held that, even if the loss had been pleaded in the origi- 
nal defence, it could not succeed. In the Rajputana Malwa Rail- 
way Co-operative Stores v. The Ajmere M unicipal Board,? the 
Allahabad High Court also held that, although the plaintift might 
have been entitled to sue for compensation, it was equally open to 
him to frame his suit as one for money had and received if he had a 
cause of action for a suit of the latter descriptton and that it was 
open to him to waive the tort in the receipt of the money. 

In Narmadabhai v. Bavani Shankar? the Bombay High Court 
held that the plaintiff in the suit could frante his action either as for 
the recovery of a deposit or for breach of contract. See also British 
India Steam Navigation Co.v. Hajee Mahomed Esack,* referred to 
and approved by Wilson, J. in Danmull y. British India Steam Navi- 
gation Co. When the 4th defendant after his attachment received 


"I (886) I. L. R, 12 C. 477. 2, (1910) I, L. R. 32 A, 491. 
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from court the money to which the plaintiff was entitled, I am of 
opinion that that fact gave the plaintiff a cause of action to recover 
the money received by the 4th defendant. He could have no cause 
of action for it until the money was paid out. In this case the plaintiff 
could not have instituted his suit until his right to the money was 
established by the decree of the appellate coart in his suit instituted 
under S. 283. I hold that article 29 is not applicable to this case. It 
gs unnecessary- to decide whether the article applicable is 62 or 120 
as in either case the suit is in time. I would therefore dismiss the 
second appeal with costs. 


e Sadasiva Aiyar J. In this case I have the misfortune to dif- 
fer from my learned brother. The facts have been stated in the 
judgment of my learned brother which I have had the advantage of 
perusing and I need not repeat them. The short question in this case 
is whether a suit for recovery of money from the 4th defendant on 
the ground that the 4th defendant wrongfully carried away from the 
court money belonging to plaintiff, money which was paid into court 
owing to 4th defendant’s having effected a wrongful attachment in 
execution of the 4th defendant’s decree against one Perumal Naik 
is barred by limitation. It is contended by plaintiff and found by 
the lower court that the attachment was wrongful. The Ist defen- 
dant who owed the debt to 4th defendant’s judgment-debtor Peru- 
mal Naiken paid the attached money into court in June 1906 and 
the Court took the money into its custody, the deposit of money 
being undoubtedly the result of the wsongful attachment made by 
the 4th defendant. The plaintiff who ‘claims the money as the 
assignee of Perumal Naik has brought this suit in September 1908 
more than two years after the money came into possession of the court. 


In my opinion art. 29 of the Limitation Act must be applied to 
this case. It was argued by the. respondent’s learned Vakil that it 
does not come under art. 29 because there was no ‘seizure’ of the 
money by the Court. That the attachment and taking possession 
by the Court of tha moveable property of a third party at the inst- 
ance of the decree-holder would amount toa wrongful seizure of that 
property by the court has been held in Murugesa Mudaliar v. 
Jataram Davey*. That a wrongful attachment of money is also a 
wrongful seizure of moveable property and is governed by art. 
29 has held been in Jagjivan v. Chaudri2. In law the word 
‘seize’ means ‘to make possessed, to put in possession of (See 
Anandale’s English Dictionary). ‘Seize’ also means ‘ to take hold 
of, to take possession of.’ I do not deny that frequently the idea of 
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suddenly laying hold, the idea of taking by force is also in many 
cases connected with the word ‘seize’; but after consulting Webster’s 
and Century Dictionaries, I am satisfied that the word ‘ Seize’ when 
used both by Lawyers and laymen has also frequently the meaning 
of mere taking possession of and reducing to custody. Even if the 
verb ‘ seize’ is more frequently connected with the idea of force or 
suddenness the noun ‘seizure ’ is not so frequently employed with 
that implication. The word in art. 29 of the Limitation Act is the, 
noun form ‘Seizure’, The mere taking into possession can in my 
opinion be called ‘seizure’ especially if a claim of legal right 
is also put forward as justifying such possession even if no force is 
used. Webster says that the root meaning of ‘seize’ is “ put (one self) 
in possession of”. One of the first set of meanings given by him is 
“to reach and grasp”. In Law he says that it means “to have 
possession or right, of possession”. As regards the noun form 
‘Seizure’ one of the first set of the meanings given by him is a taking 
into possession. The second set of meanings is “ Retention with 
one’s own grasp or power; hold; possession; ownership.” The 
Century Dictionary says that “seizure” means also “The act of seiz- 
ing ; the fact of being seized or being in possession of any thing ; pos- 
session ; hold.” I think therefore that the words ““ wrongful seizure”. 
in Art. 29 includes mere wrongful taking of possession. (See also 
Multanchand v. Bank of Madras} which shows that art. 29 
applies to a case when the attaching officer made the attachment with- 
out “ taking physical possession ” (the attached jaggery kept inside a 
locked warehouse.) The case in Rupabhai v. Adimulam,2 where 
it was held that money which has been deposited in court 
by a mortgagor who had sued for redemption and who volun- 
tarily paid the- money for the redemption of the mortgaged 
property in pursuance of; redemption decree obtained by him 
was not property wrongfully seized by the court is not relevant to 
the question now indispute. There was no order for attachment in 
that case and the money was not paid into court in consequence 
of any order for attachment wrongfully made as against the plaintiff 
in the subsequent suit. Under O. 21 r. 52, if the property of the 
judgment-debtor is in the custody of any court or public officer, the 
attachment is-made by a notice to the court gy officer requesting that 
the property may be held subject to the further orders of the court. 
If a further order is passed to send such property to the court which 
issued the order of attachment and if this latter court takes posses- 
sion of the property on its being so sent, does not this latter be- 
come ‘seized’ of the property ? Ifthe attachment was wrongful as 


1. (1903) L L. R, 27 M. 346 ; 2. (1888) I. L. R. 11 M, 345. 
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against the plaintiff of the latter suit, will not the possession of 
the property by the court be wrongful seizure by legal process. 
Let us take the case where the moveable property attached was 
in possession of the judgment-debtor himself in his house though 
the property really belonged to a third party. When the 
process-server tells the judgment-debtor that he hes come to 
attach the property in the judgment-debtor’s house as the judg- 
,ment-debtor’s the judgment-debtor voluntarily in order to injure 
the owner and because he fears any force or violence at the hands of 
the process-server hands over the property to the process-peon, can 
it be held that because there was no force used, there was no ‘seizure’? 

am clearly of opinion that money which comes into the hands of 
the court in consequence ofa legal process of attachment is money 
‘ seized’ by the court and the definition in Webster to take possession 
by legal authority covers the taking possession by the court of such 
money. In the case in Rupabhai v. Adimulam+ the court took 
possession of money which was deposited by the decree-holder 
in the former suit in order that he might obtain the benefit of his 
redemption decree and not on account of any threatened legal pro- 
cess against him, or on account of any order of Court directed 
against him. 


The other question argued by the respondent’s learned vakil is 
whether the present suit can be regarded as a suit for compensation 
for the wrongful seizure of money by the court (as if such money was 
available to satisfy 4th defendant's decree against Perumal Naicken). 
Both in Jagjivany. Chaudri® and in Narasimha Rau v. Ganga 
Raju it was held that a suit for money claimed as damages caused to 
the plaintiff by the act of defendant in making a court, wrongfully seize 
the money or moveable property belonging to the plaintiff and by 
the subsequent disbursement of the money or the sale proceeds of 
the moveable property belonging to the plaintiff and by the subse- 
quent disbursment of the money or the sale proceeds of the moveable 
property was governed by art. 29 to which the one year’s rule of limita- 
tion applies. There is only one cause of action for the plaintiff viz., 
the wronful seizure by the court of property belonging to plaintiff and 
all subsequent and consequential events and the damages arising 
from those events åre properly attributed to the original 
wrongful seizure. I am aware that a good deal can be said 
to support the dissentient judgment of Sankaran Nair J. in the case in 
Narasimha Rau v. Ganga Raju? but on the principle of stare 
decisis and having regard to the fact thatin Narasimha Rau v. 


1.. (1888) L L. R. 11 M. 345. 2, (1887) I. L. R. 8B. 17. 
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Ganga Raju the observations in the earlier case in Murugesa 
Mudaliar v. Jataram Davey? are followed, I do not think it, 
advisable to try to change the course of the decisions on this 
question. There is also this question of public policy to be considered 
that persons who are aggrieved by a wrong done under the protec- 
tion and in consequence of a legal process should come into court 
within a short time to pursue all their remedies and to obtain all 
the reliefs for such wrong. The argument based on S. 283 of 
the Civil Procedure Code which makes provision for a specia 
procedure whereby a claimant to attached property can establish 
hisright by a suit brought within a year of the attachment was 
relied upon by the respondent’s learned vakil to find an argument 
on the score of hardship viz., that if the claim proceedings and the 
suit to establish his title are pending for more than a year from the 
date of seizure in the present case, the plaintiff would be put toa 
hardship when he brings his suit for damages after he establishes 
his title. This argument was also advanced in the case in Narasimha 
Rau v. Ganga Rajut but the learned Chief Justice failed to see 
how the provisions of S. 283 could have the effect of postponing 
the time for a suit governed by the express provisions of art. 29 
of the Limitation Act. The case in Ramasami Aiyar v. Muthu- 
sami Aiydr? was nota case of the seizure by a civil court 
at the wrongful instance. of a decree-holder but it was by a 
Magistrate partly under his own search warrant and partly by 
the police. The custody of the Magistrate under those circum- 
stances was held.to befor the benefit of the owner whether 
plaintiff or defendant and it was further held that plaintiff's cause 
of action for recovery of the paddy wrongfully delivered to defen- 
dant by the Magistrate was governed by art. 49 of the Limitation 
Act. Art. 29 was never relied upon in that case and was not even 
quoted in the judgment. This case in Ramasami Aiyar v. Muthusami 
Aiyar #seems to have been distinguished by the learned Chief Justice 
evidently on the ground that the seizure by a magistrate is not the 
wrongful seizure contemplated by art. 29. See Narasimha Raw v. 
Ganga Raju+. I am aware that the case in Jagjivan v. Chaudri+ 
has been disapproved in Lakshmi v. Ram 5; but it has been 
approved in Narasimha Rau v. Ganga Rajy and until the case in 
Narasimha Rau v. Ganga Raju} is properly overruled by a deci- 
sion of the full Bench of this Court. I do not think myself at liberty 
to hold that art. 29 does not apply to this case or to hold that the 
plaintift obtains another distinct cause of action on the date when the ` 





1, (1908) I. L. R. 31 M.431. at p. 434. 2. (1900) I. L. R. 23 M: 621. 
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4th defendant withdrew the money from the Court and could save 
himself from the bar of limitation by putting forward this latter date 
as the date of an alternative cause of action. This article 29 seems 
to have been applied. in Ramasami Aiyangar v. Venkatachalla 
Chetti + decided by Abdur Rahim and Philipps JJ. who applied 
a liberal interpretation to its terms following the principle of the 
ruling in Narasimha Rau v. Ganga Raju?. 


` In the result I would reverse the judgments of the lower Courts 
and dismiss the plaintiff’s suits, but under the circumstances I would 
make no order as to costs in any of the Courts. 


* Sundara Aiyar J.—My learned brother is of opinion that the 


suit is barred by limitation. The result is that under S. 98 C. P. C. 
the appeal is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:—Sir Ralph -Benson, Officiating Chief Justice and Mr. 
Justice Sankaran Nair 


Valli Ammal A . Appellant. (Plaintiff.)* 


v. . 
The Corporation of Madras ... Respondent. (Defendant.) 


Madras Acts—City Municipal Act III of 1904, S. 287—" Final ”? Meaning 
of Suit for an injunction—Parties—Jurisdiction of Civil Courts—Standing 


Committee—Status and functions. 7 


Civil courts have jurisdiction to entertain & suit against the President of 
the Madras Corporation for an injunction restraining him from demolishing a 
building under S. 287 Cl. 2 of the Madras Municipal Act. 


A suit for an injunction is the proper remedy in the caseand the President 
who passed the order under the section is the proper party and not the Standing 
Committee. i 

When a right andan infringement thereof are alleged, a cause of action js 
disclosed ; and unless there is a bar to the entertainment of such a suit the or- 
dinary Civil Courts are bound to entertain the claim. 

The Standing Committee of the Madras Corporation is not an independent 
body authorized to settle finally disputes between the tax payers or houseowners 
and the Corporation whose members they are and of which they form part; and 
they cannot be treated as a special tribunal constituted to decide claims be- 
tween the house owners and the corporation under S. 287 of the Madras Muni- 
cipal Act, so as to oust the jurisdiction of the ordinary Civil Courts. 

The word “ final” in S. 287 of the Madras Municipal Act refers to proceed- 
ings before the Corporation and is intended to bar an appeal from the Standing 
Committee to the general body of the Commissioners and not to shut out the 
jurisdiction of courts. < 

#C. C. C. A. No, 5 of 1911. 8th Octoter 19124. 

1. (1911) 12 Ind. Cases 406. 2. (1908) 31 M. 431, 
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Appeal from decree of the City Civil Court, Madrasin O. S. 
No. 553 of 1910. 


This was a suit for an. injunction to restrain the defendant Cor- 
poration from demolishing the rooms in plaintiff's house. Defendant 
pleaded that the court had no jurisdiction and that the suit as framed 
for an injunction was not proper. The judge found in favour of the 
plaintiff on the question of jurisdiction and dismissed plaintiff's suit 
on the 2nd question. ¢ 


V. Ramesam for T. R. Venkatarama Sastri for appellant. 


T. V. Seshagiri Aiyar for K. Srinivasa Aiyangar and P, 
Duraisami Aiyengar for respondents. : 


V. Ramesam contended that the suit as framed for an injunc- 
tion was proper, Bolaram Choudri v. The Corporation o f Calcutta,* 
does not at all consider whether mandamus or injunction is the 
proper relief to be asked for in cases of this nature. The rooms in 
question have been in existence for a long time. There is no question 
of mandamus in this case. 


T. V Seshagiri Aiyar, The proper person to be sued is the 
Standing Committee and not the Corporation. The Standing Com- 
mittee alone ordered the demolition of the rooms through its Ex- 
Officio Ofticer the President. Ch. II of Act III of 1904, Ss. 8 and 9 
define ‘Standing Committee’ and ‘President.’ Each is given special 
powers “One ought not to interfere with the other, Ss. 17, 18 and 20 
except when specially provided for. 9. 287, Cl. 3 provides that the 
decision of the Standing Committee shall be final. S. 456 refers to 
suits. Any person aggrieved by the failure to do any work imposed 
on the Corporation shall bring a suit. 9. 457. There are three 
Officers. The President, Standing Conmittee and the Corporation. 
The Standing. Committee is the final authority in all matters. Bolaram 
Choudhuri v. The Corporation of Calcutta,+ The Corporation will 
not be liable for any act of the Standing Committee. 


S. 287 says that the decision of the Standing Committee: shall 
be final. Plaintiff having submitted to the decision of the Standing 
Committee which is final he cannot be allowed to have recourse to 
Civil Courts. Bai Shankar v. Municipal Council of Bombay, ` 

The Court delivered the following. 


Judgment:—The plaintiff is the owner of house and premises 
No. 30 Singanna Chetti Street within the Municipality of Madras. 





1. (1909) I. L. R. 26C. 671. 2, (1907) I. L. R. 31 B. 604, 
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She applied for and obtained permission, from the officer competent 
to grant the same, to carry out certain repairs to her house in Apri 
1909. The President of the Corporation was of opinion that, taking 
advantage of this permission granted to her, she had made othe 
considerable alterations and additions to her house and ground with. 
out his san¢tion ; and he accordingly made a provisional order undei 
S. 287 clause (1) of the Madras City Municipal Act III of 190¢ 
wequiring her to remove those alleged additions. That provisiona 
order was afterwards confirmed by him under S. 287 clause (2) o 
the Act. The plaintiff appealed against it to the Standing Commit: 
gee who declined to interfere. Her case is that there were no addi. 
tions or alterations as stated by the President but that the fow 
rooms which have been ordered to be demolished had been in exis: 
tence for more than 20 years and that therefore neither the Presidem 
nor the Corporation was entitled to ask her to demolish the same 
on the ground alleged. She therefore prays for an injunction tc 
restrain the defendant (the Corporation of Madras) from demolishin; 
these four rooms. It is necessary at this stage to notice only the 
following plea advanced in paragraph (3) of the written statement.:— 
“The order of the Standing Committee referred to in paragraph 4 o 
the plaint filed herein having become final under S. 287 (3) of the 
Act the suit is not maintainable against the defendant Corporatior 
at all; and the plaintiff has misconceived her remedy if any.” 


The City Civil Court Judge held that the plaintiff was no 
barred from bringing the suit on the ground that the Standing Com 
mittee had confirmed the order of the President but he held that the 
suit for an injunction in his court is not the proper remedy and tha: 
the plaintiff should apply to the High Court by way* of mandamus 
and for this position he relied upon the decision in Bolaram Chow 
dhry v. The Corporation of Calcutta, This is an appeal fron 
his judgment. 


- The case referred to, doés not support the proposition that the 
proper remedy is by way of mandamus. The question for decisior 
in that case was not whether an injunction or a mandamus was the 
proper remedy, nor did the judge decide that a suit for an injunctior 
will not lie to restrain’ the Corporation from committing an aci 
which is improper or illegal. 


Mr. Seshagiri Aiyar however has argued two other questions ir 
support of the decree of the lower court. His first contention is that 
the Standing Committee having confirmed the order of the President 


1. (1909) T. L. Rw36C. 671, 
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that these buildings ought to be demolished, no suit will lie at all as 
section 287 Clause (8) says that such order is final. It is rightly 
conceded that if the President or Municipal Corporation issues an 
order to demolish a building on the ground that it isa new building 
constructed against the provisions of the Act but as a matter of fact 
the building is not one so constructed but is an old building then the 
plaintiff has a grievance for which there should be a remedy. When 
a right and an infringement thereof are alleged, a cause of actiong 
is disclosed : and unless there isa bar to the entertainment of such a 
suit the ordinary civil courts are bound to entertain that claim. In 
this case it is not alleged that there is any express provision of lay 
to the effect that no such suit shall lie. What is contended is that 
there is a bar by implication because S. 287 says that the decision of 
the Standing Committee shall be final. 


It is no doubt true that where a special tribunal has been crea- 
ted or empowered to afford redress it has been held that there is an 
implied prohibition against a suit being filed in the ordinary courts. 
This Act itself furnishes an instance of such a tribunal. All com- 
plaints, for instance, in respect of any tax or toll are first to be 
heard and decided by the President and two Commissioners; and 
against an order so passed by them there is an appeal to the Magis- 
trates who may refer the matter to the High Court for their decision 
and are bound to do so whenever a question of law is involved ; and 
the Magistrates are required to dispose of the case in conformity with 
the terms-of the order of the*High Court. This is a special tribu- 
nal empowered to deal with these questions and its decisions on 
such questions have been held to be final by this court. See also 
Bhai Shankar y. The Municipal Council of Bombay}. 


The question then for decision is whether the Standing Com- 
mittee is a special tribunal empowered to deal with this question 
finally. The Standing Committee is composed of the President and 
eight members. These eight members are all Commissioners of the 
Corporation. Their powers are defined by certdin sections of the 
Act. (See Ss. 17, 20 and 286.) They form infact a part of the 
Corporation and they carry out the duties of the Corporation in 
accordance with the provisions laid down bythe Act. They cannot 
be held to be an independent body authorised to settle finally dis- 
putes between the tax payers or house owners and the Corporation 
whose members they are and of which they form part. We are 
therefore of opinion that they cannot be treated as a tribunal to 
decide such claims. We take it that the word “final” in S. 287 


1. (1907) I. L. R. 31 B. 604, 
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refers to proceedings before the Corporation, and is intended to bar 
an appeal from the Standing Committee to the general body of the 
Commissioners and not to shut out the jurisdiction of the courts. 


It was also argued before us that the plaintift was wrong in 
bringing this suit against the Corporation, that her remedy, if any is 
against the Standing Committe: and for this contention the 
decision in Bholaram Chowdhry v. The Corporation of Cal- 

“cutta, was relied upon; but that wasa suit brought for the 
purpose of compelling the Corporation todo ari act which accord- 
ing to the Act, it was the duty of the ‘Standing Committee to per- 
Porm and therefore it was held that the suit should have beed brought 
against the Standing Committee. It has no application to the present 
case. In this case the President was acting on behalf of the Corpora- 
tion. We disallow this contention. 


We set aside the decree of the lower court and direct the judge 
to restore the suit to his file and proceed to dispose of it in accord- 
ance with law. 


The appellant is entitled to the costs of this appeal. The costs 


hitherto incurred in the lower court will be provided for in the final 
decree. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` Present :—Mr. Justice Benson and Mr. Justice Boddam. 


Kota Rangan and others Petitioners f (Accused) 
Criminal Procedure Code. S. ITO—"Within the local limits of his jurisdic» 
tion.” : 


It is not necessary that the person from whom Security is taken under S. 
110 Criminal Procedure Code should be a person resident within the local 
limits of the jurisdiction of the Magistrate. 


Petition under Ss. 435 and 439 of the Criminal Procedure Code 
praying the High Court to revise the judgment of the Sessions Judge 
of Chingleput in Criminal Miscellaneous Case No. 12 of 1904 referred 
under S. 123 (2) Criminal Procedure Code by the Joint Magistrate 
of Chingleput Cr. Mis. “Case. No 30 of 1904 on the file of the Joint 
Magistrate of Chingleput. 


E. R. Osborne Counsel and K. Kuppusami Aiyar, for Peti- 
tioners. 





*Cr, R. C. No. 355 of 1904. Cr. M. P. No. 264 of 1904. 14th November 1904. 
1. (1909) LGR: 30 C. 671, 
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The Public Prosecutor contra. 
The Court made the following 


ORDER:—It is urged by Counsel for the Petitioners that 
some of the persons who have been required to give security for good 
behaviour reside outside the jurisdiction of the Magistrate who took 
action under S. 110 Criminal Procedure Code and our attention is 


drawn to the case of Ketaboi v. Queen Empress}. 7 


In that case it was held that according to the true construction 
of S. 110 the Magistrate would have no jurisdiction to deal with the 
case unless the person proceeded against was “residing within the 
local jurisdiction of the Magistrate”. 


With all respect to the learned judges who decided that case we 
are not prepared to follow their decision, The words of the section 
are: “ Whenever......... a Magistrate receives information that any 
person within the local limits of his jurisdiction......... is by habit a 
robber” and so forth, he may proceed under the section. Had the 
legislature intended to restrict the jurisdiction, of the Magistrate to 
persons residing within the local jurisdiction, nothing’ would have 
been easier than to have said so; but the legislature has refrained 
from imposing this limitation, and we are not justified in importing 
it into law. The law simply says “any person within the local 
limits” and this we understand to mean any person who is within 
the local limits at the time when the Magistrate takes action under 
the section. The object of tHe section is the prevention of crime, 
and its object would in our opinion be liable to be defeated if its 
scope were restricted to persons residing within the Magistrate’s 
jurisdiction.: As the Sessions Judge points out, if that were so, 
we should have this absurdity that the Magistrates in British India 
would have no power to proceed under the section against bad 
characters, no matter how desperate and dangerous they might be 
who reside in French or other foreign territory, though they might in- 
fest in villages in British India and be well known to the authorities 
as habitual thieves ; nor would any Magistrate have power to proceed 
against those gangs of criminals who have no residence anywhere 
but wander from District to District throughout the year. 


We dismiss the Petition. 





1, (1900) I, L. R. 27 Ç. 993, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sankaran Nair. 


Panikkarchatt Ukkajithan- | 


thavita Puthia Purajil; ... ... Petitioners? 
Abdyplla and others. | 
v. 
> Panikkarath Ukkayitham- || 
tavita Puthia Purajil - s ... Respondent. 
Mirthur. j 


® Act XIX of 1841—Curators in cases of Succession Act Ss, 3 and d—A ppoint- 
ment of Commissioner to make an inventory when valid—Malabar Law— 
Death of Karnavan—Devolution of property. 


Act XIX of 1841 does not apply to cases where property lapses by survivor- 
ship, as in the case of the death of a Karnavan of a Malabar tarwad, when the 
property in his possession, whether tarwad property or self-acquisition, goes 
to his tarwad. 


An order appointing an officer to take an inventory otherwise than in the 
course of an inquiry contemplated by S. 4 is bad in law. 


Obiter:—The Act presupposes cases of succession and if there are directions 
as to the disposal of the property the judge should give effect to them in a sum- 
mary proceeding without considering their validity. 


Petitions under section 115 of Act V. of 1908 to revise the 
orders of the District Court of North, Malabar in O. P. No 435 of 
1912 and I. P. No. 437 of 1912 and.O. P. No. 435 of 1912 

` respectively. : i 


C. Madhavan Nair for petitioners. $ 
C. V. Anantakrishna Aiyar for respondent. 
The Court delivered the following 


Judgment :—One Aramullan who was the Karnavan of his 
tarwad died on the 18th July 1912. Heis alleged to have died in 
the house of his wife and children. 


On the 27th July, Moideen who became the Karnavan of the 
tarwad on the death of Aramullan applied to the District Judge under 
Act XIX of 1841 for the appointment of a commissioner to take an 
inventory of the properties which were in the possession of the late 

_ Aramullan and for the delivery of the same to him. 





*C, R. P. Nos. 520 and 521 of 1912. C. M. P. No. 1491 of 1911. 
llth October 1912. 
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“On the same day without any inquiry the Judge appointed a 
Commissioner to take an inventory. 


A Commissioner was accordingly appointed; upon this Abdulla 
with two others objected to the order. The Judge confirmed the 
first order. The first ground of objection was that there is no 
question of succession at all and therefore the Act does’ not apply. 
With reference to this objection the judge holds that it has not. 
been finally settled that the tarwad takes by survivorship from a 
deceased Karnavan. I do not think there ever was any doubt on 
this point. The present Karnavan, the petitioner Moideen does not 
admit that the properties were the separate or self-acquired prope 
ties of the deceased Karnavan. His case as I understand it, is that 
they were tarwad properties in the possession of the deceased. 
He does not set up theright of the tarwad to take them by 
succession. The interest of the deceased therefore lapsed by survi- 
vorship to the tarwad. 


Assuming however that is not the petitioner’s, Mohideen’s, 
case, it was the separate property of the deceased. I think it must 
now be taken to be finally settled by the Full Bench decision that 
Mr. Justice Holloway correctly laid down the law when he decided 
that self-acquisitions lapse to the tarwad and they do not descend 
to his own heirs who would take if he was not a member of any `’ 
tarwad. I am therefore of opinion that the Act does not apply. 


It is also contended that the Judge was wrong in issuing any 
order without holding any inquiry. It has now been settled by a 
series of decisions that the Judge must be satisfied that there are strong 
reasons for believing that the party in possession has no lawful 
title before issuing any notice. Abdul Rahiman v. Kutti Ahmed} 
Papamma v. The Collector of Godaveri? Krishna Sami Pani- 
konder v. Muthukrishna Panikondar*®. This is not denied by 
Mr. Anantakrishna Aiyar but he contends that under the proviso to 
S. 4 the Judge may even without any inquiry direct an inventory 
to betaken and he is not precluded from doing so by the decisions 
above cited, 


I cannot accept this contention. Sectien (3) is imperative that 
the judge “shall in the first place inquire,” whether there are 
strong reasons for believing that the party in possession has no title. 
Then S. 4 prescribes the issue of a notice after the judge is satisfied 
of the existence of “such strong ground of belief.” The proviso 


1. (1856) I. L. R. 10. M. 68. 2. (1889) I. L. R. 12. M. 341. 
3. (1901) L L. R. 24. M. 364. 
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that is relied upon by Mr. Anantakrishna ‘Aiyar is a proviso to this 
section and not to section 3 which requires the judge to commence 
the inquiry therein referred to at once. Inthe course of that in- 
quiry if it is necessary for citing the party complained againsc the 
judge may direct the inventory to be taken though he may not have 
concluded the inquiry. In this case the order was not issued in the 
course of the inquiry which the judge should have commenced on 
receiving the petition. 


It is also contended that the deceased Anumallan left the property 
to the petitioners before this court and that the judge was there- 
ore wrong in passing his second order confirming the first 
order. The judge as I understand him disagrees with the opi- 
nion of the learned judges in Papammz v. The Collector of 
Godaveri?, that he is bound to give effect to any lawful direc- 
tions that may have been given by the deceased. He is of 
opinion that those directions must be legal and as apparently he 
acts on the assumption that the properties belong to the tarwad and 
cannot be disposed of by will he holds the directions are not legal. 


The Act presupposes case of succession and if there are directions as’ 


to the disposal of the property the judge should give eftect to them in 
this summary proceeding without considering their validity. Mr, 
Anantakrishna Aiyar however urges on the strength of the case above 
cited that this is a matter to be gone into at the final inquiry and not 
at this stage. But the section seems to imply that when the person 
complained against offers to prove that there are directions given by 
the deceased he should inquire into such allegation before any further 
order. I do not however rest my order on this ground. 


I reverse the orders of the Lower Courts and dismiss the appli- 
cations with costs throughout. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, | 


Present — Mr? Justice Sundara Aiyar and Mr. Justice Sadasiva 
Alyar. 


Khaji Sayyad Hussain Sahib i Appellant.* 
v e 
Edige Narasimhappa and others P Respondents. 


Tort—Right of way—Obstruction—Special damage. 


Per Curiam. Obstruction of a way without any special damage can afford no 
cause of action to a member of the public; 





#S. A. No. 1416 of 1911. : “7th October, 1912, 
1. (1889) I. L. R.42 M. 346. 
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` Per Sundara Atyar J :—Special damage need not always be only pecuniary. . 
Per Sadasiva Atyar J :—Special damage should be something substantial 
and not mere pecuniary damage to the extent of four annas on eight annas. 
Second appeal from the decree of the Court of the Subordinate 
Judge of Bellary in A.S. No. 183 of 1909 preferred against the decree 
of the Court of the District Munsif of Penukonda in O. S. No 531 
of 08. 


S. Swaminathan for appellant. 

K. Narayana Row for respondents. 

The Court delivered the following :— e 

Judgment :—Sundara Aiyar J :—The suit which gave rise to 
the second appeal was instituted for an injunction against the 
defendants directing them to remove a bund which, according to the 


plaintiff, obstructed a public cart-track and for annas eight ‘as 
damages. The defendants denied that there was a public right of 


way for carts at the place in question and also denied that the . ` 


plaintiff sustained any.sp2cial damage. The District Munsift passed 
a decree in plaintiff's favour stating that the plaintiff had a right of 
easement to pass along the way and that the defendants obstructed 
the plaintiff in the exercise of that right. The Subordinate Judge 
on appeal has found that there was a public cart-track at the place 
when the bund was put up by the defendants but he dismissed the 
suit on the ground that the plaintiff did net allege or prove any 
special damage. 


In second appeal it is contended by the learned Counsel for the 
appellant that the plaintiff was put to special inconvenience by the 
obstruction because it was necessary for him to pass along the way 
in order to reach a certain field of his to which the way led. Beyond 
this nothing has been alleged by the plaintiff. Paragraph 8 of his 
plaint is, the only one that contains any allegation of damage. It 
states that the plaintiff wanted to take his cart along the way that 
the cart was obstructed by the bund and that therefore he sustained 
loss. At the hearing he attempted to prove that the cart contained 
stones which were required for his field and that owing to the 
obstruction of the way the stones were thrown down and the cart 
returned. It is not contended that the plaintiff would be entitled to 
claim the price of the stones which were thrown away nor as pointed 
out by the Subordinate Judge, has the plaintiff made any such 
claim. It is not disputed by Mr. Narayana Row, the learned Vakil, 
for the respondents that if the plaintiff alleged and proved that he 
sustained any special damage the suit would not be maintainable. 
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The question is, is the fact the plaintiff sustained inconvenience in 
going to his field sufficient to entitle him to maintain the suit? i. e., 
could it be regarded as special damage sufficient to entitle him to 
any relief for the obstriction of a public right of way? We are of 
opinion that on the authorities we are bound to hold that this is not 
sufficient. “The English rule that an action for the obstruction of a 
public highway is not maintainable unless special damage is alleged 
“and proved, has been so long accepted in this country that it is 
impossible to question it now. Moreover the legislature has now 
accepted the same view as shewn by S. 91 of the Civil Procedure 
Kode, The following observations occur in Clerk and Lindsell on 
Torts, +h Edn. pp. 395 & 395 :—But mere personal inconvenience 
caused by the plaintiff being delayed by an obstruction in the high 
road without pecuniary damage, will not suffice nor is it enough 
that the plaintiff has been put to expenses in exercising his right of 
abating the obstruction and it is immaterial that the degree of 
personal inconvenience suffered may be in excess of that suffered by 
the rest of the public, for the Court cannot enter into the considera- 
tion of the guantum............ In Herbert v. Groves! where by reason 
of an obstruction the plaintiff was compelled to carry his goods by 
a circuitous route, but no proof of any pecuniary loss, resulting there- 
from was given, the plaintiff was non-suited. And in Chaplain v. 
West Minister Corporation? it was held that the erection of an 
electric standard in a public thorough fare, opposite to the plaintiff’s 
premises, whereby the transit of merclfandise, from vans to ware- 
house across the public pathway, was impeded, afforded no ground 
for action.” See also Mayo v. Seaton Urban District Council®, 


It seems to me to be clear that the mere fact “that a person 
has to use a way more often than another and is therefore put to 
more inconvenience will not entitle him to maintain an action for 
obstruction of the way. The learned Counsel for the appellant is 
probably right in his contention that actual pecuniary damage is not 
necessary in all caSes to justify an action. He refers to Abgul 
Miah v. Nazir Mahammad*t in support of his argument. There 
in consequence of the obstruction of a public way the plaintiff was 
deprived of the only access to a grazing ground. The damage 
caused by such deprivation is certainly tantamount to pecuniary 
damage. The observation of Muthuswami Aiyar J. in Siddeswara 
v. Krishna? carries the case no further. In Greas] Y v. Codlings 
which was also relied on by Mr. Swaminadhan, the plaintiff was a 

1. (1794) LEssp.148. = 2 o E R Go aga. 


2 
3. (1904) L. R. 68 J. P. 7. e 4 (1895) IE. R 22. C. 551. 
5. (1903) I. L. R. 14 M. 177. 6. 2. Bing. 263, 
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seller of coal and suffered damage by the obstruction because it 
prevented him from making as many trips as he otherwise could and 
therefore reduced his income. We doubt whether Mohart Ram 
Chowdhri v. Joti Prasad) is consistent with the law as laid down 
in the English and Indian Cases. We must hold that the plaintift 
has not alleged or proved anything which can be regarded. as special 
damage. In the absence of sufficient allegations in the plaint it 


would be useless to allow the plaintiff to adduce any fresh evidence. e 


We dismiss the second appeal with costs. 


Sadasiva Aiyar J.—I wish to add that the special damage,’ 


which the plaintiff alleges in such cases should be of a substantial 
character. Mere pecuniary damage to the extent of 4 annas or 8 
annas or a similar unsubstantial sum or an inconvenience which 
is temporary and not substantial should not be allowed to retract 
from the operation of the general rule. If it is so allowed it would 
be very easy for every plaintiff with the help of an acute legal 
adviser to always allege and prove such unsubstantial special in- 
jury. The case in Absul Miahv. Nazir Mzhommet* seems to 
have gone as far as the exception can be’ legitimately pushed in 
such cases. 


- 


Fa 





1. (1912) SA. L. J. 19. 2, (1895) 1. L. R. 22. C. 551. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
[FULL BENCH.] . 
Present :—Mr. Justice Wallis, Mr. Justice Sundara Aivar and 


Mr. Justice Sadasiva Aiyar. LR. och 35M A 
Bommidi Bayyan Naidu. ka Appellant (Plaintiff.)* 
F ap 
~ Bommidi Suryanarayana, | . 
minor by guardian Bom- | ... Respondent (2nd Defendant) 
midi Ammanna. || | 


C. P.C. S. 11 Exp. IV— Directly and substantially in issue”—" Heard 
and decided’’—" In issue”—Propriety of patta, issue on, how far directly and 
substantially in issue in rent suit.—Subsequent suit for rent of subsequent 
fasli—Extent of holding—Question of. 


Plaintiff brought a suit for rent due for fasli 1316. Defendant raised the 
plea that the patta tendered was not a proper pattaand that the extent of 
defendant’s jeroyati land had been very much overstated in it than was really the 
case. The plaintiff had previously brought a suit for rent for faslies 1314 and 
1315 and had obtained a decree. The patta then tendered was similar to the one 
tendered for the suit fasli and the issue in the previous suit was :—" Whether. 
plaintiff tendered pattas to the first defendant and whether the pattas so tender 
ed were proper,” The decision then was that there was tender and that there 
was nothing objectionable in the patta. $ 


Held Per Curiam concurring with Munro J. and dissenting from Sankaran 
Nair J:—that the plea of the defendants was barred by res judicata by 
reason of the decision of the issue in the prior suit for faslies 1314 and 1315. 


“The decision as to the extent of the holding was directly and substantially 


in issue in the prior suit. ‘ 


2. The decree for rent in the prior suit involved the decision that proper 
patta had been tendered. 


3. Even otherwise, the question must be deemed to havæbeen direcHy and 
substantially in issue by virtue of Expl. IV to S. 11 C. P. C. 

Per Sundara Aiyar J:—In order to constitute res judicata it is not neces- 
sary that there should be an express decision. 


2. The testis whether the matter was essential for the decision in the 
former suit and not whetner it was essential for the relief granted. 


The rule of an essentially implied decision being res judicata is not confined 
to the decision of the suit, but also applies to the decision of an issue in the 
suit; and the language of Expl, IV is equally applicable to both. 

Per Sadasiva Aiyar J. Obiter.—-Where the subject matter of the former 
litigation and the relief claithed therein were the same as those claimed in the 
subsequent litigation, courts should try their best to hold that the causes of ac- 
tion in such cases are substantially the same. Arwnachellam Chetty v. 
Meyappa Chetty} approved. Ramasawmi Iyer v. Vythianatha Iyer’ dissented 
from. Thrikatkal Madathal Ranah v.Thrikaikal Krishnan Nair’ commented on. 


* L. P. A. No. 32 of I911. 9th September I9I2. 
1. (1898) I. L. R. 21 M. 91, -2. (1903) I. L. R. 26 M. 760. 
3. (1905) I. L. R. 29 M. 153. 
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Observation by Sundara Aiyar and Sadasiva Aiyar JJ. as to when a de: 
fence will be res judicata. 


Appeal under section 15 of Letters Patent against the decree of 
Munro and Sankaran Nair, JJ., in Second Appeal No. 640 of 1909*, 
presented against the decree of the District Court’ of Ganjam in 
Appeal Suit No 170 of 1908 (Original Suit No. 861 of 1907 on the 
file of the Court of the District Munsif of Sompeta. 


The facts and arguments advanced in this case on both sides are P 
fully given in Bammidi Bayyan Naidu v. Bummidi Paradesi 
Nayudut, and owing to a difference in opinion among. the Judges 
who decided the same the above L. P. Appeal was filed. 


bey 


T. V. Seshagiri Aiyar for appellant. 
S. Swaminadhan for respondent. 


T. V. Seshagiri Aiyar cited in addition to the cases aparat in’. 
the above judgment, the following cases before the Full Bench Sur ji- 
ram Marwari y. Bashamdeo Persad,? Kailash. Chunder Mandal 
v. Ram Naranigiri®, Mohin Chander Saikar v. Amil Bhandu 
Adhikary*, Humphreys v. Humphreys®, Cooke v. Rickman®, 
Howlett v. Tarte’, Raja Kumara v. Thatha Ramaswami Chetty® , 
Panchu Mandal v. Chandra Kanta Saha®, Appan Wadah 
Iyengar v. Prayag Dasgiruva.?0 


- S. Swaminadhan quoted Vythilinga Mudaliar v. Rama- 
chandra Naiker+ [Sundara Aiyar J. The issue there was ‘what 
was the extent of the land the defendant was in possession. ] 


The Court delivered the following 


Judgments. Wallis J:—I agree with Munro J. that the extent 
of the defendant’s holding under the plaintiff. is res. judicata by 
reason of the decision in O. S. No. 430 of 1906. In that case the 


"present plaintiff, who held a five years’ lease of the village from the 


registered landholder, sued the present defendant to recover rent for 
faslies 1314 and 1315 in the shape of Rajabagam, or landholder's 
share of the produce, of certain jeroyati lands in the village in the 
occupation of the defendant. To enable the plaintiff to succeed it 
was necessary for him to show under section*7 of the Rent Recovery 








# (1911) 21 M. L. J. 344. 


1. (1911) L L. R: 35 M. 216, 2. (1905) 1 C. L. J. 349. 

3. (1906)"4..C. L. J. 211. 15. 4. (1909) 13. C.W. N. 513 ” 
5, (1910) 2. K. B. 531. 6. (1911) 2. K. B. 1125. 

7. (1861) 10 C. B. N. S. 813. 8. (1911) I. L R. 35M. 75. 

9. (1909) 14 C.L J. 220. 10. (1911) 21 M. L. J. 730. 


Ll. (1994) 14 M. L. J. 373. 
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Act 1865 that he had tendered a proper. patta to the defendant for Bayyan 
each fasli, or that it had been agreed to dispense with the tender. Najdu 
Under section 4 the patta had to contain the local description and eae 
extent of the land. The plaintiff pleaded. that he had tendereda js asayana, 

proper pattah for each fasli. The defendant denied the tenders, and > 

pleaded further that the pattas alleged to have been tendered were not Walis J. 

proper instancing certain payments claimed. He pleaded further 
~ that “ the extent of the defendant’s jeroyati land (that is, of the land 

in respect of which the plaintiff claimed rent) has been very much 

overrated.” I think that must be taken as referring to the extent in 

| the patta as well as to the extent in-the plaint, which would merely 

teproduce it; and I think the District Munsif who tried the case so 

understood it, as in his careful summary of the written statement he 

makes no express mention of the plea as to the extent of the land 

and evidently treats it as part of the’ plea that the pattas tendered 

were improper ; and I think it was also covered by the issue “whether 

the pattas so tendered are proper” and by the terms of the judgment 

‘on that issue, which is as follows; “ The. terms of the pattas Exhi- 

bit F do not contain any objectionable matter.” -If this view of 

the pleadings is correct, there is an end of the case, because the 

question ofthe extent of the defendant’s jeroyati holding was direct- 

ly and substantially in issue in the previous suit and must be taken 

to have,,been heard and finally decided in the. plaintiff’s favour, as 

such a decision is necessarily involved in the decree passed in the 

plaintift’s favour, seeing that, if the decision had been the other way, 

it would. under the Rent ‘Recovery Act, have been fatal to his suit 

which must have been dismissed on the ground that the patta was 

not a proper one. . | i ; i 


In his judgment Sankaran Nair J. observes that a decree for 
rent does not necessarily involve the decision that a proper pattah 
‘has been tendered, as the parties may dispense with them; but where 
as here tender of a proper patta is alleged on the one side and denied 
on the other and there is no suggestion ‘that tender has been dispens- 
‘ed with, it seems to me that the decree for rent does involve the 
decision that a proper patta has been tendered. 


; Apart from any question as to the terms-of the patta, it seems 
to -me that the extent of the defendant’s holding of jeroyati land in 
the village was a matter directly and substantially in issue in the 
suit, as it was in respect of this extent that plaintiff -was claiming 
Rajabagam, or landholder’s share of the produce, from the defendant; 
and.that it was necessary for him to prove this extent to enable a 
decree to be given in his favour, even if there had been no’ plea in 
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“the written statement, as there was, that the extent had been over- 


estimated. In these circumstances I think the decision on the 6th 
issue that the plaiatift was entitled to the Rajabagam claimed in the 
plaint necessarily involved a decision that the extent of the defen- 
dant’s jeroyati land in the village was as alleged in the plaint, because 
what he claimed was the Rajabagam of this extent, and that this point 
must be taken to have been decided in the plaintift’s favour. 


In either view the question of the extent of the defendant’s hold-” 
ing of jeroyati land in the village having been directly and substan- 
tially in issue and having been, as we must take it, heard and deter- 
mined because essential to the decision of the suit, cannot be raised 
again in the present suit for the rent of fasli 1316 by the defendant’s 
setting up that he was all along in occupation of only 5 acres of jero- 
yati land in the village and not of the extent all along claimed by: the 
plaintiff. De aya 


But even assuming that the propriety of the pattah was not 
questioned in the former suit on the ground that the extent of the 
lands was wrongly shown and that the extent was not otherwise 
questioned by the defendant, I think that these being good grounds 
of defence to the suit might and ought to have been raised, and 
must be deemed to have. been matters ` expressly and substantially in 
issue in the former suit by virtue of Explanation IV to section 11 of 
the Civil Procedure Code. It seems to me that any ground of at- 
tack or defence which by virtue of the explanation is deemed to have 
been directly and substantially in issue in a suit must also be deemed 
to have been heard and finally decided adversely to the party who 
failed to raise it. The proposition that failure to raise grounds 
of attack or defences which might and ought to have been raised does 
not make such ground res judicata unless there is an express deci- 
sion by the Court upon them appears to me to be wholly untenable. 
Courts of justice are not in the habit of deciding points not raised 
before them; and to say that the Explanation only takes effect when 
they happen to do so appears to me to defeat the policy of the section 
and to render the Explanation senseless as, held by the Allahabad 
High Court in Sri Gopal v. Pirthi Singh’, a decision confirmed on ` 
appeal in Sri Gopal v. Pirthi Singh?, by theiy Lordships of the Judi; 
cial Committee who thought it sufficient to say that the judgment of 
the High Court was clearly right and that the appeal on this point 
was unarguable. I do not therefore consider it necessary to refer to 
the earlier decisions of the Calcutta High Court on which Sankaran 


- Nair J. relied, and it is the more unnecessary to do so as they are 





“I. (1898) I.L. R20A.110. |, 2. (1902) I. L. R24 A. 42, 0 
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very fully examined in the judgment of Sundara Aiyar J. The Bayyan 


appeal must be allowed, the decrees of this court and the lower ap- Naidu 
pellate court reversed, and the case remanded. to the District Judge fa 
for disposal according tolaw. Costs will abide the event. narayana., 
Sundara Aiyar, J.— This isan appeal under section 15 of the sean 
Letters Patent arising out of Second Appeal No. 640 of 1909. The Aiyar J. 


_original suit which led to the Second Appeal was instituted by a 
~ landlord for the recovery of rent from the defendants, his ryots, for 
the fasli year 1316. According to the plaintifi’s case the defendants 
were in possession of about 14 acres of jeroyati lands under him 
liable to pay waram or rent in kind. The 1st defendant, the undivi- 
ded father of the 2nd defendant, contended that he held only 5 acres 
of jeroyati lands and that he held in addition 10 acres of Inam and 
3 acres of cash-rent-paying lands and denied that any patta was 
tendered to him for the fasli in question as alleged by the plaintiff. 
The correctness of the patta alleged to have been tendered was also 
denied. The 7th issue framed by the Munsif raised the question 
“ whether the alleged tendered patta was valid and binding on the 
defendant.” The 8th issue was “whether the whole of the 14 acres 
of land mentioned in the plaint is defendants’ jeroyati as alleged by 
the plaintiff, or only 5 acres jeroyati and the rest Inam and cash- 
rent-paying land as alleged by the defendants.” At the hearing a 
further question was raised whether the question of the propriety of 
the patta tendered was res judicata in consequence of the dicision 
of the Court in O. S. No. 430 of 1906 related toa suit for rent 
instituted by the plaintiff against the defendants for fasli 1314. The 
District Munsif held that the matter was not res judicata because 
the points in dispute were not raised in the previous suit, these points 
being the inclusion of Inams and of money-rent- -Paying lands as 
waram paying lands, and the erroneous description of the lands for 
which the plaintiff is entitled to claim rent. On the merits he held 
that the patta tendered was not a proper one. He was of opinion ° 
that part of the lands included in the patta was Inam and was 
. wrongly claimed by the plaintiff as jeroyati, He did not decide the 
question whether cash rent and not rent in kind was payable for part 
of the land. He apparently thought that the patta must be held to 
be incorrect in stating that waram was payable while cash rent was 
received till the end of Falsi 1313. The mistake complained of with 
regard to the description of the land was.that the eastern boundary 
was described as the service Inam of the defendant, while in the 
patta for Faslis 1313, 1314, it was described merely as defendants’ 
Inam. This was held by the Munsif to be improper although f 
he did not decide the question whether the description of the 
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boundary of the defendants’ land as service Inam was in fact correct 
or not. He dismissed the plaintiffs suit. His judgment was 
confirmed on appeal by the District Judge who upheld the Munsift’s 

view on the question of res judicata. The Judge observed on the 
question of the correctness of the patta as follows :—‘Appellant 
does not seriously argue that the patta was a proper one.” The 
plaintift preferred a Second Appeal to this Court. The question 
argued. in Second Appeal was that the propriety of the patta was 
res judicata by the judgment in O: S. No. 430 of 1906. The Ap- 
peal came on for hearing before Munro and Sankaran Nair, JJ. The 
learned Judges diftered in their views, Munro, J. being of opinion 
that the plea of res judicata must be upheld, while Sankaran Naif, 
J. agreed with the opinion of the lower Courts that it should. not be 
maintained. In the result, the Second Appeal was dismissed in 
accordance with the provisions of section 98 (2) of the Civil 
‘Procedure Code. The present appeal is therefore substantially 
against the Judgment of Sankaran Nair, J. In the previous suit, 
O. S. No. 430 of 1906, the Ist issue was “whether the plaintiff tender- 
ed pattas to the 1st defendant for Faslis 1314 and 1315 and whether 
the pattas tendered are proper.” The tender of patta was held to 
be proved. The finding on the question of its propriety was ih these 
terms :—‘t The terms of the pattas, Exhibits E and F, do not con- 
tain any ohjeetiona bie matter. I accordingly find the Ist issue in 
the affirmative.’ In the written statement in that suit, marked as 
Exhibit C, in the present suit, paragraphs 8 and 9 took objections 
to the correctness of the patta. Paragraph 8 stated :—“ The pattas 


_ alleged to haye been tendered are not proper. The terms in. 


paragraph 3 of the plaint are not mamool terms.” The terms refer- 
red to related. apparently to the giving of firewood, the payment of 
interest and the amount of road cess payable by the ryot. Paragraph 
9 stated: “ The extent of defendants’ jeroyati land has been very 
much over estimated by the plaintiff.” So far as the written state- 
ment was concerned the details of the overstatement of the extent of 
the jeroyati land were not stated and no specific ebjection was takeh 
to the statement that some portion of the lands was wrongly mention- 
edas liable to pay waram instead of cash rent. The objection in the 
present suit with regard to the description qf the eastern boundary 
may be left out of account as it cannot be held to affect the plaintift’s 
tight to the land in question. It is immaterial whether the defendants’ 
land which forms the eastern boundary was his service Inam or an Inam 
of a different character so far as the relations between the plaintiff and 
the “defendants with regard to the plaint land are concerned. The 
District Munsif did not find that the description of it as service Inam 


N 
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was incorrect. It does not appear to what points the evidence let Bayyan 

in by the parties in the previous suit related with respect to Naidu 
. . Va 

the correctness of the patta, and the Munsif’s finding throws Sürya- 


no further light asit is expressed in general words “the terms narayana. 

do not contain any objectionable matter.” The appellant’s con- — 

tention is that the defendants who set up that a proper patta Sundara 

had not been tendered were bound to raise all objections that Aiyar J. 
“they could to the propriety of the patta and that the judg- 

ment in the previous suit must be taken to be an adjudication that 

the terms of the patta were correct in every respect and that there- 

fore they cannot raise any objection to the propriety of the patta in 

this suit which they might have failed to urge in the previous suit. 

Except in the matter of the difference in the description of the 

eastern boundary which, in my opinion, may be neglected it is not 

stated that the terms of the patta tendered for Fasli 1316 were not 

similar to the patta for Fasli 1314 which was held to be a proper one 

in the previous suit. The District Munsif observes that the patta in 

question was virtually the same as that which was tendered for Fasli 

1314. The correctness of this statement is not seriously disputed. 

Munro, J. observes :—“ Had the issue in the previous suit relating to 

the correctness of the patta been found in the negative, the plaintiff's 

suit must have been dismissed. The finding in the previous suit that 

the pattas were proper i. e., that they were such as the defendants 

were bound to accept, was a finding that the relationship of landlord 
- and tenant subsisted between the plgintiff and the defendants in 

respect of the land entered in the pattas and I do not think that the 

defendants can again be allowed to put the plaintiff to proof of his 

title.’ Sankaran Nair, J. held having regard to the general language 

of the District Munsif’s finding in the previous sult that there was 

no explicit adjudication there of the questions now raised, viz., 

whether a portion of the lands was Inam or Jeroyati and whether 

another portion was liable to pay cash rent or waram. The learned ° 

‘Judge was further-of opinion that as the suit related only to the rent 

for a particular year [F. 1316] it did not necessarily require a deci- 

sion as to the terms of the patta or the extent of the land for which 

rent was payable, and that these questions are therefore not res 

judicata, ° l 

The decision of the question depends on the interpretation to be 

placed on section 11 of the Civil Procedure Code which embodies'the 

rule of ves‘ judicata. According to the section, the Court is forbid- 

den to try “any suit or issue in which the matter directly and 

substantially in issue has been directly and substantially in issue in a ` 

former suit between the same parties.” The rule applies subject to- 
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the other provisions of the section not only to a suit tried before but 


to an issue decided in a previous suit provided the matter directly- 


and substantially in issue in the later suit was raised in the previous 
suit or in a substantial and direct issue in the previous suit. Expla- 
nation III lays down—“ The matter above referred to must in the 
former suit have been alleged by one party and either, denied or 
admitted expressly or impliedly by the other.” An implied denial is 
as effective as an express one. Explanation IV says “ Any matter 
which might and ought to have been made ground of defence or 
attack in such former suit shall be deemed to have been a matter 


directly and substantially in issue in such suit. : 


The appellant contends that with respect to any issue in 
the former suit the parties were bound to put forward all 
grounds of attack or defence material for the decision of the issue 
and will be deemed to-have done so even if they failed to do so in 


fact; that the propriety of the patta was directly. and substantially. 


in issue in the previous suit, and that both the plaintiff and the 
defendants were bound to put forward every matter involved in the 
question of the correctness of the patta and that the decision that 
the patta was a proper one must be taken to be a decision that there 
was no valid objection of any sort to it; and that the defendants 
cannot now be permitted to raise any matter relating to the propri- 
ety of the patta which he might have failed to raise before. I am of 
opinion that these contentions. must be upheld. The learned counsel 
for the respondent rested himself on the arguments contained in the 
Judgment of Sankaran Nair, J. and did not elucidate the points any 
further. It becomes therefore necessary to examine the arguments 
contained in theeJudgment of that learned Judge. He lays down the 
Following propositions as I understand his Judgment :— 


(1) The scope of the rule of res judicata as limited by the 
words ‘directly and substantially in issue’ is not confined to the relief 
granted by the former suit of to the property which was the subject 
matter therein. 


(2) The decision on a matter not- essential for the relief finally 
granted in the former case, or which.did not form one of the grounds 
for the decision itself, cannot be said to-have been directly and subs- 
tantially in issue; but, where the decision on a question was 
essential to the relief granted or the decree-passed, or where it form- 
ed the groundwork of the decision, then the matter must be 
deemed to have been directly and substantially in issue in the suit. 


@ 


g 
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The difference between issues “ collateral’ and ‘ direct’ depends 
upon whether it was possible to pass the decree without any finding 
upon the particular issue. 


(3) With regard to the relief granted in a suit, the decree may 
render it necessary to imply a decision on a question not expressly 
decided, but with regard toissues no implication is necessary but 
we ought to have a clear decision to create a bar. The application 
of the latter part of the rule would of course be to cases where the 
subject matter of the two suits is different. 


(4) Explanation (IV) does not dispense with the necessity of a 
nding upon a matter which might and ought to have been made a 
ground of’ defence or attack in the former suit unless that matter 
must be taken to have been involved in the actual decree passed in 
the case. 


(5) It is not enough to make the matter of an issue res fudi- 
cata that the decision of it in a different manner would be 
inconsistent with the decree in the previous case as such determina- 
tion would not affect “the actual decree passed in that case for the 
rent for fasli 1314. 


(6) A decree for rent does not necessarily involve the decision 
that a proper patta has been tendered. 


If therefore as a fact that question was not decided in the previ- 
ous suit, we are not bound to imply that it was so decided. 


Now Section 11 of the Civil Protedure Code requires that the 
matter or issue should have been heard and finally decided by such 
Court. It does not say that it should have been decided in explicit 
terms. It cannot be doubted that if an adjudication on a matter is 
necessarily involved in the decision in a prior suit, the section must 
be understood to lay down that it must be taken to have been heard 
and finally decided. Sankaran Nair, J. admits that the principle of 
an implied decision must be adopted so far as whatever is required 
by decree in the previous suit is.concerned. But he lays down that 
it is not applicable with regard to issues. He does not say how then 
the judgment in a suit is to be understood. No such distinction is 


.warranted by the language of the section. The suit and an issue 


put forward for trial in the second suit are treated on exactly the 
same footing in the section, and the test of yes judicata with regard 
to each is whether the matter directly and substantially in issue in 


the later suit was the matter directly and substantially in issue in the’ 


suit or in an issue in the earlier suit. The word “issue” in the 
expression “ suit or issue” must be distinguished from the use of the 
#2 . 
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words “in issue’ in the expression “ the matter directly and substanti- 
ally in issue.” The latter expression as already stated is made 
applicable to both the later suit and an issue raised in it. 
“Directly and substantially in issue” obviously means “ directly and 
substantially in question, which would include everything necessarily 
involved” whether that expression is applied to the suit itself or an 
issue in it. This has to be borne in mind in interpreting éxplanation 
IV also. It speaks of “ any matter which might and ought to have 
been made ground of defence of attack in the former suit.” The 


phrase “ matter directly and substantially in issue” in the principal. 


clause of the section is spoken of with reference to both suit and 
issue. Clearly therefore what ought-to have been made ground of 
defence or attack with respect to any issue in the earlier suit must 
be taken to have been a matter directly and substantially in issue 
therein when the question is whether an issue in the earlier suit can 
be tried again in the later suit. Again in deciding whether any 
matter is res judicata, the question is, what is necessarily involved. 
in the actual Judgment of the Court in the earlier suit, not what 
relief was granted by the decree, because it is the matter decided 
(expressly or by necessary implication) that becomes res judicata. 

It is desirable to illustrate by a concrete example. Suppose a suit 


is instituted for one of the instalments payable according to the terms: 


ofa bond. The defendant denies its genuineness and pleads also: 
absence: of consideration, and issues are framed on both points. The. 


Court passes.a decree for the instalment but records no explicit: 


finding on either of the issues. A suit is subsequently instituted in 
the same Court for a second instalment and the defendant raises the 
same pleas as in the earlier suit. The subject matter of the two 
suits is not the ¢ime and the dismissal of the second suit would not 
affect the actual decree passed in the earlier suit. Can it be con-, 
tended that the issues may be tried again in the second ‘suit ? 
According to the learned Judge apparently they should be tried 
again, The executant of the bond, according to him, though he 
ċannot seek to recover back the amount decreed against him in the 
earlier suit, may resist the second suit for the later instalment. The 
difference between issues ‘ccllateral’ and ‘ direct,’ according to. the 


learned Judge, depends “upon “ whether it was posebi, to pass the- 


decree without any finding upon the particular issue.” Iam unable 
to accept his position that though a finding might be necessary to 


pass the judgment in the previous suit, the issue should not be taken 


to have been decided (unless explicitly decided) if the result of the 
second suit would not be to reopen the actual decree in the previous 
suit.. The result ‘of such a position would be that the same issues may 


@ 


PART XVIII.] THE MADRAS LAW JOURNAL REPORTS, 553 


be re-opened again and again in the same court though such re-open- 
ing would be inconsistent with the decree and judgment in every one 
of the previous suits. According to the learned Judge such inconsis- 
tency is immaterial. The decision of the Privy Council in Amanat 
Bibi v. Imdad Husain? is referred to in support of this position: 
There were two earlier proceedings, one, a suit to establish a’sub- 
properietory right as against a talukdar, the other, a proceeding to 
recover the same property from the talukdar under the terms of a 
certain revenue circular on repaying to the talukdar the arrears of 
revenue which he had paid to the government. The third proceeding 
in which the plea of res judicata was raised was a suit to redeem 
a mortgage granted by the person who was plaintiff in the earlier 
proceeding. The Privy Council held that the third suit was not 
barred as res judicata because the cause of action was different. 
Their Lordships held that the cause of action to establish a sub-pro- 
prietory right was obviously different from that in a suit for redemp- 
tion though the- property sought to be recovered was the same. The 
question in issue, said their Lordships, was quite difterent in the 
two suits ; and they interpreted the provisions in section 7 of Act VIII 
of 1859 which enacted that “every suit shall include the whole of 
the claim arising out of the cause of action” as not requiring’ that 
“every suit shall include every cause of action or every claim which 
the party has, but only that every suit should include the whole of 
the claim arising out of the action-on which the suit is brought.” It 
is nowa well-established proposition that, though the subject-matter 
of the litigation and the relief claimed.may be the same, different 
suits may be maintained by a plaintiff if the cause of action in each 
suit be different. There were two stages in the second of the 
earlier proceedings.: The first originated in an. apptication by the 
plaintiff under a Revenue circular to recover the property. The 
Settlement Officer who made the inquiry found that the plaintiff had 
conveyed the property to the talukdar by a conditional sale which 
had become absolute in 1853 and that the plaintiff was further not 
entitled to recover the property as he had not repaid to the talukdar 
certain arrears of revenue paid by the latter which he was bound to 
repay before claiming to recover the property. Their Lordships 
held that this order under the special circular could not be treated as 
“judicial proceedings at all. The plaintiff then had recourse to fresh 
proceedings on the ground that the payment of arrears by the 
talukdar must be treated as having been made on his account. The 
Settlement Officer then again decided that the property had been 
transferred to the talukdar by a conditional sale. of the year. 1853 


1. (1888) L. R. 15 I. A. 106. 
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Bayyan which had become absolute. Their Lordships held that the question 


Naidu in those fresh proceedings must be taken to have been merely 
v. “ whether the plaintiff was entitled bo recover the property which had 
Surya- 


Baad been transferred by the Government to the talukdar on repaying to 

A the talukdar the. arrears of revenue which he had paid to Govern- 

Sundara ment,” that being according to their Lordships the cause of action 

Aiyar J. on which the plaintiff then claimed to recover. The matter in issue 
in the suit before their Lordships, they said, was “the respondent’s # 

right to redemption under the mortgage-deed of 1854.” Their 

Lordships then observed, “It may be difficult to reconcile the posi- 

tion of the talukdar as mortgagee in 1854 with his position as 

absolute owner in 1853 under purchase from the mortgagor. But tf 

it be established that the respondent was a mortgagor in 1854 with 

the right of redemption, why should he be barred merely because at 

an earlier date he may have had no right to the property at all?” 

This is the passage relied on by the learned Judge for the proposition 

that the decision of an issue in the earlier suit inconsistent with. an 

issue in the later suit will not make the suit or issue in the later suit 

res judicata. I can find no such proposition laid down by the Privy 

Council. They did not regard the later suit as inconsistent with the 

decision in the former suit that there was a conditional mortgage of 

1853 which, if it was in operation, had become absolute in 1853. 

Proceeding on the basis that the conditional mortgage had, been 

established to be true, if the talukdar chose to take a mortgdge in 

1854 from the plaintiff and his subsequent holding was under that 

mortgage, their Lordships held that the mortgage of 1854 would 

furnish the plaintiff with a fresh cause of action, and a plaintiff need 

not combine in the same suit all his causes of action, though both 

suits might be fòr the recovery of the same property. They did not 

say that in the later suit the execution of the conditional sale of 1853 

or its having become absolute could be denied. The observation 

e that it may be difficult to reconcile the position of the talukdar as 

mortgagee in 1854 with his position as absolute owner in 1853 under 

a purchase from the mortgagor meant no more “than that it might 

appear to be improbable that a person who was absolute owner in 

1853 would take a mortgage in 1854; but a mortgagee cannot deny 

the title of his mortgagor, and if the talukdar chose to take a mort- 

gage from the plrintift in 1854 he could not say that the plaintiff 

did not obtain a fresh cause of action for redemption of that mort- 

gage.. On the other hand, in Pahalwan Singh v. Maharaja 

Muheshur Buksh Singh Bahadur’, the Privy Council applied the 

rule of an implied decision of an issue by a former adjudication 


aaa piel Pa Aa (2872) 128. L. R. 391. (P. C.) 
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` although the property in the two suits was different. The learned 


Judge seems to have been under the impression that in that case 
the decree in the later suit would re-open the decree in the earlier 
suit, but that was not the case, as the property in dispute in the two 
suits was different, It is of course necessary that in order that an 
issue may be res judicata the decision in the former suit must 
necessarily involve an adjudication in a particular way on the issue 
raised in the later suit and its adjudication in a contrary way in the 
later suit must be inconsistent with the adjudication which must be 
implied in the earlier suit. In one part of his judgment the learned 
Judge observes that where the decision on a question was essential 
to the relief granted, or where it formed the ground-work of the 
decision, then the matter must be deemed to have been directly and 
substantially in issue in the suit, but he afterwards restricts the scope 
of the second test to cases where the question was explicitly decided. 
For this restriction I can find no warrant eitherin principle or in 
the language of the section. = 

The statement that a decision on a matter not essential for the 
relief finally granted cannot be said to have been directly and substan- 
tially in issue is unworkable in practice, where a suit is dismissed 
without any relief being granted. The test should really be whether 
the matter was essential for the decision in the earlier suit, not for 
the relief granted. The decision of a court proceeds on the matters 
put in contest by the parties and its adjudication cannot be under- 
stood without regard to the actual, contest. Itis impossible to 
understand it merely with regard to thedecree. Suppose a suit for 
an instalment on a bond is dismissed, the defendant’s plea being 
that the bond is not genuine and that it is not supported by any 
consideraion. The court does not record any explicit findings on 
these points, either of which would lead to the dismissal of the suit. 
Suppose the plaintiff afterwards institutes a suit for another’ instal- 


ment and the defendant raises the same pleas. Can the plaintift be ° 
permitted to say that the points should be tried again and he should | 


be -given a decree if both points are found in his favour? Sankaran 
Nair, J. concedes that the granting of the relief may be taken to 
involve the decision of whatever point is necessary to support the 
decree. But what poiats are to be taken as involved in the decree 
in the instance just put? How is it possible to decide a question of 
res judicata by a consideration of the relief alone which is granted 


“and without a consideration of the judgment in the case, and how 


is it possible to understand what the Court decides in the judgment 
without seeing what the contest between the parties was? The 
result of doing so would be to confing the doctrine of res judicata 


Bayyan 
Naidu 
v. 
Surya- 
narayana 
Sundara 
Aiyar J. 


Bayyan 
Naidu 
v. 
Surya- 
narayana 
Sundara 
Aiyar J. 


556 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXIII. 


to the scope of the rule transit in rem judicatum (except where a 


matter directly and substantially in issue has been explicitly decided 


by the judgment ina former suit). Suppose in the illustration 


already put of a defendant denying both the genuineness and con-: 


sideration of an instalment bond, the defendant in the’ second case 
admits the genuineness of the bond but denies only the passing of 
consideration for it. If it is open to the Court in the later suit to 
proceed on the footing of the genuineness of the bond, the question 
would arise whether the matter as to consideration is res judicata 
by the former judgment. As no explicit findings on the points in 
contest were recorded in the. judgment, the decision might have 
proceeded either on the ground that the bond was not genuine or thaf 
it was not supported by consideration, or on both grounds. It 
might be proper in such a case to hold that the previous judgment 


did not necessarily imply a decision on the question of consideration.. 


Certainty ‘is essential for the application of the rule of res judicata 
and the court would not prevent the reagitation of a matter where it 
is not certain that the previous decision proceeded on a particular 
ground. See Vaithilinga Mudaliar v. Ramachendra Naicker'., If a 
suit for an instalment is dismissed for default no matter would be 
res judicata in a claim for another instalment. If it is decreed ex 


parte, the genuineness of the bond and all questions as to its: 


enforceability, so far as to justify a decree for the instalment would 
be res judicata ina suit for another instalment. The- learned: 
Judge apparently proceeds on the view that for some reason the 
scope of the rule of res jugicata with regard to issues should be 
restricted as far as possible and refers to the opinion of Stuart C. J. 
in Babu Lal v. [shri Prasad Narain Singh? and Mahammad Ismail 
v.Chatter Singh® who regretted the application in this country of the 
principle of res judicata to the trial of issues, and not merely to the 
subject-matter in previous suits. It is necessary to consider whether 


there are good grounds for such regret. The rule was well establi-- 
shed by the decisions of the Priviy Council.—see Krishna Behari: 


Roy v. Brojeswart Chowdrunee*, Pahalwan Singh v. Maharaja 


Muheshur Buksh Singh Bahadur’, Soorjomonee Dayee v. Sud-' 


danund Mohapatter®, Pittapur Raja w. Buchi Sitayya.” Section 


13 of Act X of 1877 and section 11 of the present code made the 


expression “ matter, directly and substantially in issue” applicable 
both to ‘suit’ and “an issue in a suit.’ E 





1. (1904) 14 M. L. J. 373. 2. (1880) 1. L. R. 2 A. 582 

3. (1881) I. L. K. 4 A. 69. 4. (1875) 2 I. A. 283, 

5. (1872) 12 B. L. R. 39I. 6. (1873) 12. B. L. R. 304. 
7. (1585) L L. R. 8 M. 219, ; 
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. - The learned Judge holds that the- proper terms of the patta to 
be tendered by the land-holder to the ryot could not be regarded as 
having. necessarily been directly and -substantially in issue in a suit 
for rent. Two decisions of the Privy Council are referred to in sup- 
port of this position. The first of them is Misir Raghobardial v 
Sheo Baksh Singh. In that case the plaintiff had previously 
instituted a suit for Rs. 1,665, the balance of interest due on a bond 
for Rs. 12,000 in a court not competent to try suits exceeding Rs. 
5,000 in value. The defendant had pleaded that the bond was 
supported by consideration only to the extent of Ks. 4,790, and that 
the amount already paid by him for interest exceeded the interest 
due on the actual consideration that had passed. The defendant’s 
plea was upheld. The plaintiff subsequently instituted a suit for the 
principal and interest due on the bond in a court competent to try a 
suit of that value. The question was whether decision in the pre- 
vious suit as to the amount of consideration that -had passed for 
the bond was res judicata in the subsequent suit. Their Lordships 
held that it was not. The point was decided on the ground that the 
court that decided the previous suit was incompetent to try the later 
suit for principal and interest. The rule as to the necessity for the court 
trying the previous suit having concurrent jurisdiction to try the later 
suit had also been laid down by the decisions of the Privy Council 
under Act VIII of 1859, although the language of section 2 of that 
Act did not in terms refer to that requisite. Sir Richard Couch in 
pointing out that the rule already applied by the Privy Council while 
Act VIII of 1859-was in force was embodied in explicit terms in Act 
X of 1877 went on to observe that the issue as to consideration 
“was a ‘collateral’ rather than a ‘direct’ issue in the suit.” He 
said the “plaintiff might have succeeded without haviny a finding upon 
it if he had proved an admission by the defendant that the sum 
claimed was due for interest, or had shown that the Rs. 2,475, (the 
sum alleged to have been paid for interest) had been expressly paid 
on account of the larger sum which he said the defendant owed for 
interest.” -This ise immediately followed by the sentence “If the 
decision of the Assistant Commissioner is conclusive, he will, 
although he could not have tried the question in a suit on the bond, 
have bound the plaintiff gs effectually as if he had jnrisdiction to try 
that suit. Their Lordships think that this was not intended and 
that by court of competent jurisdiction, Act X of 1877 means a court 
which has jurisdiction over the matter in the suqsequent suit in 
which the decision is used as conclusive, or in other words, a court 
of concurrent jurisdiction.” It is clear to my mind that his Lord- 


1. (1883) I. L. R. 9C, 439, 
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ship in making the observation contained in the previous sentences 
was only dealing with the question of the necessity of concurrent 
jurisdiction in the court which tried the earlier suit, and he used the 
expression “ collateral’ in the sense of ‘not referring to the subject 
matter of the previous suit ’ and that he did not mean that it was not 
necessary for the decision of the suit on the issues raised between 
the parties on the pleadings in the case. The observation was made 
with reference to the principle that the judgment of a court not 
having jurisdiction to try the later suit would not be res judicata 
on any issue in the earlier suit but only with respect to the actual 
subject matter of the previous suit. In Run Bahadur Singh v. 
Lucho Koert the decision in Misir Raghobardial v. Sheo Baksh 
Singh? was treated as an authority only on the question that the 
adjudication of a Court not having concurrent jurisdiction with that 
trying the later suit would not make the decision of an issue res 
judicata. Both Misir Raghobardial v. Sheo Baksh Singh? and 
Run Bahadur Singh v. Lucho Koer} on the other hand proceed on 
the assumption that if there had been concurrence of jurisdiction in 
the two courts the finding on an issue in the earlier suit would have 
given rise to a successful plea of res judicata. It would appear 
that in the Duchess of Kingstons case which was'referred to by Sir 
Richard Couch in the judgment in Misir Raghobardial v. Sheo 
Baksh Singh? the expression ‘direct issue’ as opposed to a ‘ colla- 
tera]? one was used in the sense of an issue directly determining 
the subject matter of the previous proceedings and not in the sense 
in which it is obviously used in the Indian statute. There is in my 
opinion no foundation at all for making a distinction between an 
explicit decision and an implied decision of an issue in the application 
of the doctrine ef res judicata, provided the matter raised in the 
issue was directly and substantially in issue in the earlier suit. If 
the decision was not sufficiently explicit that would no doubt fur- 
nish the party affected by it in the earlier suit a good ground for 
appeal against the decision just as any other error or imperfection 
would do, but the defect in the finding is not ong that can be colla- 
terally attacked in the later suit. The same observation would 
apply even if an issue regarding a matter directly and substantially in 
issue in the former suit was not clearly raised or not raised at all 
provided the .matter is such that it must be taken to have been 
decided in the earlier suit, that is, provided the judgment would not 
be sustainable unless the matter be taken to have been decided. . Mr. 
Justice Sankaran Nair holds that explanation IV which states that 





1, (1885) I. L. R. r1 C. 301. 2. (1883) I-L. R. 9 C. 439, 
3.. (1883) I. L. R. 9 Ç, 439, 
e 
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“any matter which might and ought to have been made ground of 
defence or attack in such former suit shall be deemed to have been a 
matter directly and substantially in issue in such suit’ does not 
qualify the statement in the principal clause that the matter in issue 
should have been ‘heard and finally decided by such court.’ It is of 
course true that the matter should have been decided in contempla- 
tion of law but if, as the learned Judge concedes, it is suficient if the 
matter must be taken to have been decided by necessary implication 
so far as the subject matter of the suit and anything involved in the 
decree itself are concerned, what reason is ‘there for putting a 
different construction on the same words as applied to the decision 
of-an issue? And ifso far as what is involved in the decree is 
concerned any matter which might and ought to have been made 
ground of defence or attack must be taken to have been decided, 
there is in my opinion equally no reason for not applying the same 
principle with respect toa matter directly and substantially in issue in 
an issue in the previous suit. As I have already observed the language 
of explanation IV is equally applicable both to the previous suit itself 
and to an issue in the suit. What use is there in enacting that what 
ought to have been made ground of defence or attack in the former 
suit shall be deemed to have been a matter directly and substantially 
in issue in that suit if the matter is not also to be taken to have 
been decided in the previous suit? What was not made ground of 
defence or attack could not have been expressly decided. The 
explanation would therefore be objectless if a decision also is not to 
be implied and made the ground of estoppel with respect to what is 
impliedly to be regarded as having been directly and substantially in 
issue. At any rate the logical result of the respondent’s position 
must be to make an explicit decision equally necessary with respect 
to a ground of attack or-defence not having been urged with regard 
toa matter involved in the decree itselfin the previous suit. The 
learned Judge’s position is no doubt supported by several decisions 


in the Calcutta High Court (Kailash Mondal v, Baroda Sundari ` 


‘Dasit Woomesh Chandra Maitra v. Barada Das Maitra? but in 
my opinion these decisions are absolutely unsupportable and quite 
inconsistent with the decision of the Privy Council in Pahalwan 
Singh v. Maharaja Muheshur Buksh Singh Bahadurs and 
Mahomed Ibrahim Hossain Khan v. Ambika Pershad Singh* even 
if the decision of the same tribunal in Sri Gopal v. Pirthi Singh? 
could be distinguished as stated by Sankaran Nair, J. on the ground 





1. (1898) I. L. R. 24 C. 711, 2. (1900) I. L. R. 28. C. 17. 
3. (1872) 12 Ben. L. R. 391 (P. C.) A. . (1912) I. L, R. 39 C. 527. 
5. (1902) I. L. R. 24. A. 429. l ; 
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that the implication of a decision on an issue which ought to: have 
been raised in the previous suit was justifiable in that case as the 
decree passed in the earlier suit would itself be affected otherwise. 

The Calcutta High Court however did not consider Sri Gopal v. 
Pirthi Singh}. distinguishable on that ground. Mr. Justice Gurudas 
Banerjee who was a party to-ths decision in Kailash Mondal v. Barod 
Sundari Dasi? observed in Rujendra Nath Ghose v. Tarangini 
Dasi? that the position adopted by him in the previous case would 
require to be reconsidered in consequence of the decision in Sri 
Gopal v. Pirthi Singh.+ The same view was taken by the Calcutta 


“High Court in Kailash Chandra Mandal v. Ram Narain Giris, 


Jamadar Singh v. Serazuddin Ahmad Chaudhuri®, and Mohim? 
Chandra Sarkar v. Anil Bandhu Adhikary 6 although Jamadar 
Singh v, Serazuddin Ahmad Chaudhuri? might be explicable if the. 
distinction adopted by Sankaran Nair J. be correct. This Court 
also has held that a ground of attack or defence which a party 
omitted to bring forward inan earlier suit must be taken to have 
been decided in the suit. See Arunachellam Chetti v. Meyyappa’ 
Chetty", Masilamania Pillai v. Tiruvengadam Pillai®. The point 
seems to be'so obviously clear that it does not deserve further 
consideration. 

According to the respondent’s argument, although a matter not. 
necessary to sustain the actual decree inan earlier suit will not be 
res judicata in a later’ suit if the decision on it is only by way of 
implication, yet it would be res judicata if it expressly decided it. 
That an express decision would constitute an estoppel was regarded 
by Sankaran Nair, J. as ‘concluded by the decision of the Privy. 
Council in Pittapur Raja v. Buchi Sitayya® to which might be 
added several other rulings. (See Gobind Chunder Koondoo v. 
Taruck Chunder Bose 10, Soorjomonee Dasee v. Suddanund 
Mohapatter11, Krishna Behari Roy v. Brojesweri Chowdranec!2, 
But the test laid down in these cases was not whether the decision 
was explicit but whether the issue was one on which the judgment. - 
in the previous suit was based, quite apart from the question whether, 
the decree itself would be affected by the matter being re- opened i in 
the later suit. If the judgment was not based on the issue then the 
decision of the issue whether express or implied cannot constitute 
the matter res judicata in the later suit. 


.1. (2902) I. L. R. 24 A. 499, 2. (1904) 3. C. L. J. 248.. 





3. (1878) I. L. R. 24 C. 711. 4. (1906) 4 C. L. J. 211. 

5. (1908) I. L. R. 35 C. 979 ` _ 6. (1909) 13 C. W. N. 513. 
7.: (1898) I. L. R. 21 M. 91. .8: (1908) I. L. R,'31 M. 385. 
9.. (1885).1. L. R. 8 M. 219. . 10. (1878) I. L. R. 3; C..145: 


13, (1872) 12 Ben. L. R. 204. P, C, 12, .(187£) 2. I. A, 283. , 
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These are the general principles which in my opinion must 
guide the Court in determining whether the question of the correct- 
ness of the patta is res judicata by the decision in the previous suit 
for the rent of Fasli 1314. The point is, was the question of the 
propriety of the patta directly in issue in the previous suit and was 
it'decided,expressly or by implication. In my opinion the question 
whether a decree for rent involves a decision that a proper patta 
had been tendered is one which must be decided with reference to 
the facts of each case. It is perfectly true as pointed out by 
Sankaran Nair, J. that the tender of a patta is not essential to a 
landlord to recover rent and that the parties may dispense with it, 


‘It may be right to go farther and say that a ryot may, if he choose, 


not insist on the tender of a proper patta before he pays rent for 
any particular year and that this will not aftect his right to require 
a proper patta in any subsequent year and resisting a suit for rent 
on the ground that a proper patta has.not been tendered. It may 
be open therefore to a defendant to raise no plea at all about the 
correctness of a patta in a suit instituted for the rent of a particular 
year ; this may not estop him from resisting a subsequent suit for 
rent for another year on the ground that the patta alleged to be 
tendered is not correct. This may possibly apply even in cases where 
the plaintiff alleged in the earlier suit that he tendered a patta con- 
taining proper terms. But the effect of a decision depends in large 
measure on the actual contest between the parties. A party may 
not be bound to raisea particular plea, but if he does raise a plea 
which would be an effective answer to the suit then the same plea 
cannot be raised again in a later suit between him and his opponent. 
It may be’that the actual decree alone in the previous suit with res- 
pect to its subject matter would ‘not lead to an implication of the 
decision of a particular matter but if the matter is put in contest and 
the result of the contest would be that the judgment in the case 
must depend on the decision of the matter, then it is clear to my 


-mind that the decision would constitute it res judicata in @ subse- 


quent suit and it ig absolutely immaterial whether the decision be 
express or implied. Of course it is open to the parties to show 
that the ‘contest on any matter was subsequently waived or that the 
court refused to decides the matter, but if neither of these events 
took place a decision by the court on the matter must necessarily 
be implied ‘if it was not expressly decided. In the case before us 
we have a decree for rent. It is said this did not necessarily require 
a decision as to the terms of the patta or the extent of the land’ for 
which the rent was decreed. Is this correct when the terms of the 
patta or the specification of the extent, of the land were impugned ? 
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When these questions were raised by the defendant could the’ court 
pass a Judgment for rent in the plaintiff's favor without determining 
them? The learned Judge seems to proceed on the footing that the 
question what is necessary to be decided ina suit is to be settled 
without reference to the pleas raised by the defendant. With all 
deference this seems to be an altogether indefensible position. 


In Pahalwan Singh v. Maharaja Muheshur Buksh Singh 
Bahadur} a suit was instituted in the Shahabad Court for recovering 
certain land as an accretion to the .estate of the plaintiff in that suit 
in the District of Shahabad. The defendant in the suit claimed the 
land as an accretion to his own estate in the District of Ghazipur®. 
The Courts decided that the land was an accretion to the plaintiff's 
estate in Shahabad and not to the ‘defendant’s estate in Ghazipur. 
The defendant subsequently instituted a suit in the Ghazipur Court 
for the land.to which the subject of the former suit was found to 
be an accretion. The Privy Council held that the holding in the 
earlier suit necessarily decided that the land claimed by the plaintiff 
in the later suit was in the District of Shahabad and that the Court 
of Ghazipur had no jurisdiction. It will be noted that the property 
i, the two suits was different. Any plea as to the District in which 
the property in the later suit was situated was not a necessary one, 
the immediate question in the earlier suit being merely whether the 
land was an accretion tothe property of the plaintiff or of the 
defendant in the suit; but the parties went to trial on the question 
whether the land was an agcretion to the plaintiff’s estate in Shaha- 
bad or the defendant’s estate in Ghazipur and the issue which arose 
on their contest was regarded as determining the question in which 
district the property in dispute in the later suit was situate. Their 
Lordships observed ‘‘ Now, no doubt, it might be possible fo sup- 
pose cases in which the decision as to the accretion might not 
necessarily be a decision that the land to which it was accreted was 
within the local jurisdiction of the Court which had dealt with it. 
But all these questions must be tried with respect to the subject- 
matter in the particular suit; and it seems to their Lordships impossi- 
ple, iri construing the section with reference to what was in issue in 
the former suit, tocome to any other conclusion than that the 
decision did, by necessary implication, find that the green land was’ 
within the settled estate of the Maharaja in Shahabad. He came 
as plaintiff into court; he claimed the whole of the land as an 
accretion to his settled estate in Shahabad. From the map and 
the evidence, it is obvious that, if an accretion to his land, it could 
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bean accertion to nothing but the green land. The accretion was 
found to be an accretion to his land in the settled estate of Shaha- 
bad, and that proposition necessarily implied that the green land 
was a part of the settled estate of Shahabad.” 


In Soorjomonee Dasee v. Suddanund Mohapattert the Privy 
Council held that if the right to certain property is contested on a 
ground equally applicable to that and other property, then the 
decision of the matter will be res judicata not only with regard to 
that prop2rty but with regard to all other property embraced by the 
ground on which the contest is based, and that the pleadings must 
be referred to to decide what matter was contested between the 
‘parties. Their Lordships observe “In their Lordships’ opini- 
on, the effect ofthe pleadings is that the plaintiff sought, inter- 
alia, to set aside the will on the ground that the testator had 
not the “power to make any of the devises of realty that it 
contained inasmuch as he could not devise ancestral real property 
and all his real` property was in point of law ancestral con- 
sisting of suchas he had inherited from his father, and such as 
he had bought out of the income of it. ......... If both parties 
invoked the opinion of the court upon this question, if it was 
raised by the pleadings and argued, their Lordships are unable 
to come to the conclusion that, merely because an issue was not 
framed which, strictly construed, embraced the whole of it, therefore 
the judgment upon it was ultra vires. Toso hold would appear 
scarcely consistent with the case of Mussamut Mitna v. Syed Rusli 


Rul 2 wherein it was held that in a case where there had been no . 


issues at all, but where nevertheless it plainly appeared what the 
question was which was raised by the parties in their pleadings, and 
was actually submitted by them to the Court, the judgment upon it 
was valid.” This was a decision under Act VIII of 1859 which did 
not expressly lay down the rule of ves judicata with regard to an 
issue in a suit. In Tirbhuwan Bahadur Singh v. Rameshar Baksh. 
Singh * it was laid down by the Privy Council that the conduct of 
the parties must be considered in deciding whether an issue was 
material for the decision in the earlier suit. In Aghore Nath 
Mukerjee v. Kamini Debi, Mookerjee and Teunon JJ. held 
‘that if a person who* has no present interest in the bequests 
contained in a will is made a party to a suit which asked for 
the construction of the will and the determination of all rights 
created by it and he takes an active part in the contest relat- 
ing to the construction, the decision of the court on the construc- 


1. (1872) 12 Ben L. R. 304 (P.C.) 2. (1870) 13 M. I. A. 573. 
3. (1906) I. L. R. 28 A. 727 4. (1910) 11C. L. J. 461. 
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tion would be ves judicata against him. It is true that it is not 
always easy to decide what was directly and substantially in issue in 
a former suit. Issues are often framed by courts not only on points 
which are essential for the determination of the actual matter in 
controversy between the parties but also on subsidiary questions 
having more or less bearing on the essential points. A decision on 
such subsidiary questions need not necessarily make the matter raised 
by them res judicata ina subsequent suit where they become material 
for the decision of the matter then brought under contest. Again, a 
decision on one of two questions may be enough to determine a 
contest but both the questions might be adjudicated on and made ° 
the basis of the judgment. In such a case the matter raised in both 
the questions would be res judicata although if the judgment had 
been based on one of them alone the other would not be res judicata. 
Again, suppose a suit is instituted for the recovery of certain proper- 
ties, the defendant might merely deny the plaintiff's title to those . 
properties and the issues might relate only to the particular proper- 
ties claimed. In such a case a pronouncement on points involving 
both the properties under litigation and other properties might not 
lead to estoppel by res judicata. But suppose the defendant 
rests his defence on a ground which admittedly covers both the pro- 
perties claimed by the plaintiff in the suit and the other properties 
as for instance by claiming them all under a will and the issue as to 
the will is decided against him; then in that case if the plaintiff 
subsequently claims other properties under the will the question as to 
the will would obviously be res judicata. Suppose again a plaintiff 
claims on the basis of his right under a will some of the properties 
comprised init and the defendant contests the genuineness of the 
will: The decisien of the court that the will is or is not genuine will 
certainly bind both the plaintiff and the defendant in any litigation 
between the parties with reference to other properties in the will. 
In a suit for rent for a particular year it may often not be easy 
to determine whether any particular question raised relates only to: 
the claim made for the year or is one which would affect the right: 
to rent for other years also. The court has in each case to decide 
whether the issue covers the plaintiff’s right to rent except for the year 
for which it is claimed. In Vythilinga Mudaliary. Ramachandra 
Natker1, cited by Dr. Swaminathan for the respondent the question - 
raised in the earlier suit for rent was whether the defendant was. 
in possession of all the lands for which rent was claimed. This 
court held that any finding on the question would not be res fudi- 
cata in'a suit for rent for a subsequent year as the land of which the 


1. (1904) 14 M. L. J. 379. 
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defendant was in possession might not have been the same in both 
the. years. Mr. Justice Subramania Aiyar, whose judgment was 
concurred in by Mr. Justice Sankaran Nair, observed however that a 
decision on a point which would affect the right to rent for both the 
years could not be disputed in the later suit. He observed (p. 383) 
“no doubt had the decision in the previous suit been to the effect 
that certaitl specific parcels constituted part of the inam, the choultry 
in. the present suit could not, if it admitted the possession during the 
period in question here of those parcels, seek to make out that the 
parcels were not inam.” Nil Madhub Sarkar v. Bro jo Nath Singhs 
is probably supportable on similar grounds, although some of the 
dbservations in the judgment seem to be open to exception. Ina 
very recent case Kali Kumar v. Bidhu Bhusan?, Mookerjee and 
Teunon, JJ. held that an issue raised on the disputed point in a suit 
for rent and decided by a court would operate as res judicata ina 


subsequent suit for rent. Mookerjee, J. considers the point as settled ` 


beyond all controversy and refers to Ekabbar Sheikh v. Hara 
Bewah*® and Hara Chandra Bairagi v. Bepin Behari Dast in 
support of his statement. The same view was.taken by another 
bench of the Calcutta High Court in Maharani Beni Pershad v. 
Rai Kumar. Sometimes in a suit for rent by a landlord against his 
tenant, a third party intervenes-and claims the land as his own and 
it becomes difficult to decide whether a decision in the suit as to the 
plaintiff's right to rent would be res judicata in a subsequent suit 
regarding the title between the plaintiff in the previous suit and the 
intervenor. The questions material for, deciding a right to rent as 


_ against a particular tenant are of course very different from the 


considerations that will arise ina suit for title between rival land- 
lords. If the suit was in fact expressly or impliedfy allowed to be 
expanded in character and was regarded also as ‘one for the declara- 
tion of the landlord’s title as against the intervenor and a decision 
as to title was arrived at, the finding might be res judicata in any 
subsequent proceedings between the two rival landlords. But a 
mere decree for rent against a tenant need not amount to any deci- 
sion in a contest about title. This was the ground on which the 
decision of the Privy Council in Run Bahadur -Singh v. Lucho 
Koer® proceeded, though estoppel by res judicata was avoided in 


-that case on the ground also of the absence of concurrent jurisdiction 


in.the court that decided the previous suit. In the present case the 
question raised in the previous suit, O. S. 430 of 1906 was whether 





T Ie (1895) L L, R. 21 C. 236: l 2. (1912) 16 C. L. J. 89. . 
1 3, - (1910) 13 Cr L.-J. 1 > a 4, (1910) 13C. L. J. 38. 
5. (1912) 16 C. L. J. 124. | -~ 6 (1885) I.L. R. 11 C. 301. 
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patta tendered was proper. The termsin question did not relate to 
any incidents special for the year fasli 1314 but to the relationship 
between the plaintiff and the defendants generally as the owners of 
melwaram and the kudiwaram interests in the land respectively, 
Section 4 of the Rent Recovery Act VIII of 1865 required that the 
rent payable and all other material incidents of the tenancy should 
be stated in the patta to be tendered to the tenant and 'acccording 


to section 7 of the Act no suit was maintainable unless the landlord æ 
had previously tendered to the tenant such a patta as he was bound 


to accept. The defendants were not bound to accept a patta which 
was incorrect in any particular. If the extent was wrongly stated or 
the rent was stated to be payable in kind while any portion of it was 
not, they could refuse to accept the patta. The plea raised by them 
in substance was that there were defects in the patta which entitled 
them not to accept it and that the suit should therefore be dismissed. 
The question therefore was whether there were any such defects in 
the patta. The trial would of course proceed on the defects which 
the defendants insisted on. With regard to the issue whether the 
patta was proper ornot the defendants were bound to raise all ob- 
jections that they could to the contents of the patta and if they 
failed to do so they must be taken to have raised them-and all points 
that they could have raised must be taken to have been impliedly 
decided against them. Suppose the defence in this case was that the 
plaintiff was not the holder at all of the plaint lands. Suppose that 
though the defendants raised that defence in the previous suit, the 
matter was not explicitly decided ; or suppose they did not raise the 
defence at all. The question being one which related not merely to 
the rent for the particular year, 1317, but plaintifi’s right to claim 
rent for any yeat the matter must be regarded as res judicata. | It 
has been éstablished by the cases in this court that a decision with 
regard to the proper terms of a patta to be tendered by a land-holder 
to his right for any ove year is res judicata with regard to subse- 
quent years, unless the terms related specially to the particular year 
or there was a change in terms of the tenancy (Sree Venkatachala- 
pati v. Krishnat, Sellappa Chettyar v. Velayutha Tevan.2 In 
the latter case, the tenant did not object in the earlier suit 
to some of the stipulations in the patta. e It was held by Benson 
and Wallis, JJ. that estoppel by res judicata was nevertheless 


applicable’ to the case. Sankaran Nair, J. distinguishes it from ' 


the present case on the ground that in both, the suits were to enforce 


9 


acceptance of pattas and not for rent and that the decision that the. 


patta is proper would necessarily involve a finding that the lands re- 
2. `(1907) I. L. R. 30 M. 498, 





` 1. (1892) I: L. R. 13 M. 287. | 
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ferred to in the patta belong to the plaintiff. But the question rais- 
ed related'to some of the terms of the patta only and not to the 
ownership of the land. The trial of the question as to the ownership 
of the land in the later suit would not affect the decree in the earlier 
suit—the cause of action was different. The objections taken in the 
later suit were not expressly decided in the earlier suit. According to 
the tests adopted by the learned Judge Sellappa Chett yar v. Vela yu- 
tha Tevan! must be regarded as wrongly decided. I am of opinion 
that the principle of that decision is clearly applicable to the present 
case. In both, the question raised ‘bore on the relationship of the 
parties, not for the particular year in question in the earlier suit but 
“subsisting between them during future years also. The defendant 
raised questions relating to the permanent ` relationship between the 
parties. He was entitled to raise them and his pleas, if successful, 
would be an effective answer to the plaintiff's suit. These are the 
tests for deciding whether the rule of ves judicata is applicable. 
See Natesa Gramani v. Venkatarama Reddi?. Assuming therefore 
that the specific objections to the patta raised in this suit were not 
expressly decided in the previous suit, that point is immaterial. It 
is by no means clear however that one at least of the points was not 
decided. The finding was that the terms of the patta “did not 
contain any objectionable matter.” The question as to the extent 
was certainly raised’in the previous suit. There is nothing to show 
that the court did not decide everything that was comprised in the 
written statement of the defendants. | The question as to whether 
the rent was not payable in kind for a pgrtion of the lands was not 
‘raised in the written statement. Whether evidence was led with re- 
gard to it, itis impossible to say, but the court was entitled to try 
the issue as to the correctness of the patta on the ‘pleadings in the 
‘case ; and if any matter of attack with reference to the patta was 
not raised by the defendant he must be taken to have raised it, for 
any successful attack of the terms would be a coniplete defence to 
the suit for rent. I am of opinion therefore that the issue on the 


question of res jıdicata mast be decided in the plaintiff's favour. I ~ 


cannot agree with the respondent’s contention that as the suit for 
rent related only to the year 1314, the defendant who resisted the 
suit on the ground that the terms of the tenancy were not properly 
embodied in the patta tendered by the plaintiff was entitled to keep 
back any objections on the-ground that-it would be profitable to him 
‘to do so with respect to that particular year. As the appellate court 
has not disposed of all the questions in the case, the case cannot be 
finally disposed of here. The-decree of this Court in S. A. No. 640 
4. (1907) I. L. R. 30 M. 498. ` 2. (1907) I. L. R. 30 M. 510. < 
#4 
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of 1909 and the decree of the lower appellate court must be reversed 
and the appeal remanded for fresh disposal according to law. All 
costs in this court must abide the result. 


Sadasiva Aiyar, ]:—The question for decision in this appeal 
is whether the defendants who are tenants under plaintift (a landhold- 
er) are barred by res judicata owing to the decision in a previous 
suit brought by the plaintiff against them to recover rent for two 
previous Faslis (1314 and 1315) from setting up the contention that 
the patta tendered for the plaint Fasli (1316) contained improper 
terms as to the extent of the lands in defendant’s holding and as to 
defendants’ liability to pay waram rent for a portion of their holding 
and that hence they (the defendants) are not liable for the rent of 
Fasli 1316,the present suit having been brought to recover such rent. 


2. The former suit brought for the rent of Faslis 1314 and 
1315 is O. S. No. 430 of 1906. The Pattas tendered for those faslis 
contained practically the same entries as are found in the disputed 
patta for Fasli 1316. The defendants contended then (see Exhibit 
C), among other defences, that 


(a) “The pattas alleged to have been tendered are not proper” 
and . l 
(b) “The extent of defendants’ jeroyati land has been very 
much overstated by plaintiff.” 


In the present suit also, they put forward the same defences 
though they gave more details, viz., 


(a1) That 3 acres are “ cash-rent-paying lands.” 
and 7 


(61) the extent of lands liable to pay rent is 5 acres plus 3 acres 
(and not about 14 acres entered in the patta). 


3. Inthe former suit, the very Ist issue raised the question 
“whether the pattas tendered are proper” and the finding of the Court 
was as follows :— 


“ The terms of the pattas Exhibits E and F do not contain any 
objectionable matter. I accordingly find the Ist issue in the affirma- 
tive.’ According to section 4 of the Rent Recovery Act VIII of 
1865, “ the patta shall contain............ the local description and 
extent of the land ; the amount and nature of the rent according as 
the same is tayable in money or in kind or bya share of the pro- 
duce etc., etc.” Thus, when the Court in the former suit found no 
objectionable matter in the pattas for Faslis 1314 and 1315 and when 
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it found the Ist issue in the case (viz., whether the pattas tendered 
were proper) in the affirmative, it clearly found, 


(a2) that the nature of the rent payable for the entire lands is 
waram share of the produce as entered in the pattas, and 


(b2) that the extent of the lands to pay rent is 14 acres as 
found in tHe pattas. 


The court undoubtedly overruled defendant’s contention that 
the extent was not 14 acres and that the pattas were also otherwise 
improper. It is not clear whether defendants at the trial of that suit 
prominently put forward the contention that 3 acres of the lands 
were liable to pay only cash rent and not waram produce but it can- 
not, in my opinion, be denied that when they attacked the pattas as 
containing improper terms, they were bound to put forward all the 
grounds on which they attacked the pattas as improper and could 
not be allowed to put forward some grounds of attack alone for one 
fasli and other grounds for other faslis. As has been decided in V ythi- 
linga Mudaliar v. Ramachendra Naicker,) Sellapa Chettyar v.Vela- 
yutha Tevan?, and Natesa Gramani v.Venkatarama Reddi®, a deci- 
sion as to the standing terms of a patta between.a landlord and a 
tenant for one fasli is res judicata in respect of such terms for all 
subsequent faslis, though of course, the tenant might prove in. a 
subsequent fasli that by the act of God or anything which has subse- 
quently happened (t. e., by proper relinquishment of a portion of his 
holding etc.) and which gives him a legal right to have the terms 
modified, the conditions and terms of the tenancy have been altered. 


4. The pattas for Faslis 1314 and 1815 having been expressly 
found to be proper pattas (that is, to contain the proper extent of 
land in defendants’ holding and proper rates and kinds of rent) in 
the former suit, the defendants are, in my opinion, clearly barred by 
res judicata from contending that a similar patta tendered for plaint 
fasli (1316) was not a proper patta. The learned Judge whose judg- 
ment is under appeal before this Full Bench held (if I understand 
rightly his observations in pages 5 to 8 of his judgment) 


(a) ‘that the question as to the extent of the lands .to be enter- 
ed in the annual patta and the kind of rent leviable on 3 acres cf the 
‘holding was not “ directly and substantially in issue” in the former 
suit because a decision on the above question was “ not essential for 
the decree that was passed in O. S. 430 of 1906” and was “not 
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esséntial for the relief finally granted in the former case” as 
“a decree for rent does not necessarily involve” or require a deci- 
sion as to the terms of the patta or the extent of the land for which. 
the rent has to be paid.” 


(b) that assuming that a decision on that question was essential 
in the former suit, and assuming therefore that “the question must 
be deemed to have been directly and substantially in issue under 
Explanation IV to Section 11 of the Civil Procedure Code, even 
though the parties did not raise that question as they were bound 
to raise it,” it did not follow that the question must be deemed to 
have been “as a matter of fact” “ heard and decided.” a 


(c) that in the former suit, the question in the present suit was 
not ‘heard and decided’ expressly and “we are not bound to imply’ 
that it was so decided. 


(d) that the ‘ causes of action’ and the ‘ subject-matters’ of the 
two suits are different. 


(e) that it ‘is not enough’ that ‘a determination’ in the present 
suit (about the extent of lands and rate of rent, ‘ would be inconsis- 
tent with the decision in the previous case that the patta then 
tendered was proper’ to prevent such determination in the present 
suit by the bar of res judicata, and 


(f) that on all the above grounds, the question in the present 
suit whether the patta for fasli 1316 is a proper one is not concluded 
by the decision in the forme» suit. 


5. A decree for rent between an ordinary landlord and an 
ordinary tenant emay not necessarily involve a decision as to the 
terms of the lease or as to the extent of land comprised in the lease. 
But a decision under the Rent Recovery Act VIII of 1865 
where the landlord sued for rent on the allegation that the 
standing terms of the tenancy were contained in the patta 
tendered by him mentioning particular terms and the particular 
extent of the holding does, in my opinion, involve and require 
a decision as to, whether the terms of the lease are proper and 
the extent of land covered by the holding is as alleged in the patta 
tendered by the landlord and hence the reason (a) given by the learn- 
ed Judge seems to me to fail. The case in Nil Madhub Sarkar v 
Brojo Nath Singha? quoted by the learned Judge is therefore not 
applicable and the earlier case in Gobind Chunder Koondoo v. 
Taruck Chunder Bose? and the cases in Venkatachalapathi v. 





1. (1895) I. L. R. 21 C, 236, S 2, (1877) I. L. R. 3C. 145. 
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‘Krishna, Natesa Gramaniv. Venkatarama Reddi?, Pittapur 
Raja v. Buchi Sitayya,3 and Sellappa Chettyar v. Velayutha 
Tevan*, also quoted by the learned Judge and referred to by him 
with approval, seem to me to clearly govern this case. 


6. Ishall next deal with the argument that even though the 
question was directly and substantially in issue because the decision 
involved. the finding on that issue, it must also have been heard and 
decided before it can be deemed res judicata. There are no doubt 
observations in Kailash Mondul v. Baroda Sundari Dasi®, 
Woomesh Chandra Maitra v. Barada Das Maitra®,and Rajendra- 
nath Ghose v. Tarangini Dasi,” to the above effect, but as pointed 
out by Subramania Aiyar J.in Arunachalam Chetti v. Meyyappa 
Chetti 8 if a Court is bound by Explanation II to section 13 of the 
old Civil Procedure Code (corresponding to Explanation IV to sec- 
tion 11 of the new Code), to adopt and act upon the fiction that a 
matter which might and ought to have been made a grouud of 
defence or attack in the former suit should be deemed to have been a 
matter directly and substantially in issue in such suit that same 
explanation necessarily imposes the duty of acting upon the further 
fiction that that matter was also heard and decided and adjudicated 
upon in the former suit. Explanation II to Section 12 would be mean- 
ingless as pointed out by the Allahabad High Court in Sri Gopal v. 
Pirthi Singh? if it were necessary in cases which were covered 
by it that the matter should have been, as a matter of fact, 
heard and finally decided in the previous suit. That case in 
Sri Gopal v. Pirthi Singh? follows the Privy Council cases 
in Mahabir Pershad Singh v. Macnaghten! and Kameswar 
Pershad v. Rajkumari Ruttan Koer,11 and the interpretation of sec- 
tion 13 by the Allahabad High Court in that case was approved and 
adopted by the Privy Council when the case went on appeal before 
their Lordships in Sri Gopal v. Pirthi Singh.1* Thecases in Kailash 
Mondul v. Baroda Sundari Dasi, Woomesh Chandra Muattra v. 
Barada Das Maitra,® and Rajendranath Ghose v. Tarangini 
Dasi" being opposed to the above decision of their Lordships of the 
Privy Council can, no longer, be considered good law. In fact, the 
Calcutta High Court itself in Jamadar Singh vy, Serazuddin 
Ahamad Chaudhuri 39 has virtually dissented from the cases in 


1. (1892) I. L. R. 18 M. 287. 2. (1907) I. L. R. 30 M. 510. 
3 (1907) I. L. R. 30 M. 498, 





3. (1885) I. L. R, 8 M. 219. 4. 
5. (1898) I. L. R. 24 C. 711 6. (1900) I. L, R. 28C. 17. 

7. (1904) 1 C. L. J. 248. 8. (1898) I. L. R. 21 M. 91 at 99. 
9. (1198) I. L. R. 20 A. 110 at 113. 10. (1889) I.L. R. 16 C. 682 (P. C.) 
11. (1893) I. L. R. 20 C. 79. 12. (1902) I. L. R. 24 A: 429, 
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Kailash Mondul v. Baroda Sundari Dasi? and Woomesh Chandra 
Maitra v. Barada Das Maitra?. At page 987 one of the learned 
Judges says [in Jamindar Singh’s case #] “It is very difficult 
to see how a matter, which ex hypothesi was not before 
the former Court, could possibly have been heard and finally 
decided by it; and it seems to me that if this were 
necessary the whole of Explanation II (to section 13)’ would be 
rendered meaningless,’ Their Lordships also decided in that case 
that the decision in Sri Gopal v. Pirthi Singh* is good law and that 
it is not necessary that the subject-matter of the two suits must be 
the same before Explanation II to section 13 can be applied. I might 
however state that this question (b) does not really arise in this case 
because I am unable to agree with the learned Judge whose Judg- 
ment is under appeal that the present question was not as a matter 
of fact heard and decided in the former suit. In the statement of 
facts in the beginning of this judgment, I believe I have shown that 
the question was really heard and decided as the defendant raised 


‘the plea as to the impropriety of the patta in the former suit and 


his plea was expressly overruled. (See Soorjomonee Dayee v. 
Suddanund Mohapatter,> which decides that pleadings must be 
looked into to understand what was in issue and what was decided 
in the former suit.) The tact that the cause of action and the sub- 
ject-matters of the two suits are different is immaterial because the 
only question is whether the decision in the former suit on certain 
issues of fact is res judicata i in the present suit and it is not necessary 
under section 11 that the causes of action and the subject- matters of 
the two suits should be the same for a decision on issues of fact to 
constitute res judicata in a subsequent suit, Lastly, I am unable 
to hold that the decision as to the terms of the patta in the former 
suit was.on a mere collateral question in the former suit. Section 
11 does not use the word ‘collateral but uses the words ‘directly and 
substantially in issue.’ The Privy Council case in Misir Razhobar- 
dial v. Sheo Baksh Singh® was dicided mainly on the ground that 
the court which tried the first suis was not competent to try the 
second suit and hence that the decision of an issue in the first suit 
was not res judicata in the second suit. There is an expression at 
page 445 of the judgment that theissue decided in the former suit 
was merely a “collateral” issue though the-facts show that it was 
a direct and substantial issue. In the Duchess of Kingston’s? case 





. 1. (4878) LL. R. 24 C. 711. 2. (1900) I. L. R. 28 C. 17. 
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it wòuld seem to have been held that where the court which decided 
the first suit was not competent to decide the second suit, the ques- 
tion of fact decided by the former Court though material for the 
decision must be deemed to have been “ collateral” to the subject- 
matter of the first suit. It was with reference to that use of the 
word “collateral” that the Privy Council held that the court which 
decided the first suit dealt with that issue only as a collataral issue. 
If the Privy Council by their obiter dictum intended to state that 
the question was not directly and substantially in issue, in the for- 
mer suit (a dictum irreconcileable with the Privy Council decision in 
Pahalwan Singh v. Maharaja Muheshur Buksh Singh Bahadur? 
“such dictum must be held to have been overruled by their later 
decisions already set out including Sree Gopal v. Pirthi Singh2. The 
latest Privy Council case in Mahomed Ibrahim Hossain Khan v. 
Ambika Pershad Singh? seems to me to be conclusive on the 
matter, for their Lordships decide that section 13 explanation II 
would bar a defendant who omits to raise a material issue in a 
former suit when he was a party thereto even though that issue was 
not as a matter of fact heard and decided in the former suit. 
The case in Masilamania Pillai v. Tiruvengadam Pillai + seems 
also to me to be conclusive on this question of res judicata. It is no 
doubt, not enough toconstitute res judicata that a determination 
contra in a later suit would be inconsistent with the determination in 
the former suit ; for there is also a further requisite that the court 
which decided the former suit should have been competent to decide 
the. later suit. , In this case, this latter? requisite also is complied with 
and I am therefore clear that the findings of fact in the former suit 
are res judicata, one of those findings being that the defendants 
held the extent of lands mentioned in the patta tendered to them 
and are bound to pay rent according to the terms of the said patta. 


7. I may now refer shortly to’ one important question which 
was lightly touched upon during the arguments, namely, whether 
where the subject-matter of the former litigation and the relief 
claimed therein were the same as those claimed in the subsequent 
litigation, the plaintiff can bring two suits on what is put forward 
by him as two different causes of action. The question does not 
really arise in this case but I wish to state that I agree with Subra- 
mania diyar, J.in Arunachellam Chetty v. Meyyappa Chetty, 
that Courts should try their best to hold that the causes of action 
in such cases are substantially the same. I shall here quote West 





1. (1872) 12 Ben. LR. 391. 2. (1902) I. L. R. 24 A. 429. 
3. (1912) I. L. R. 39 C. 527. 4. (1908) I. L. R. 31 M. 385. 
5. (1897) I. L. R, 21 M. 91, 
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J’s observations (quoted also by Subramania Aiyar, J. “Under 
systems such as the Roman Law or the English Common Law, 
in which the development of legal rights and duties has been 
greatly influenced by the re-action of a highly artificial mode 
of procedure, appropriate forms of action can be found “for 
nearly all the ordinary cases which the legal consciousness of - 
the community recognises as justifying an exercise of.. the 
coercive power of the State; but, as the variety of human relations 
greatly exceeds that of the conceptions, upon which a system of 
actions can be framed, it happens that the same transaction or group 
of circumstances may furnisha grouud for several different actions. 
In such cases, different causes of action arise to the party injured $ 
but as it is felt that the same set of facts, which the mind at once 
grasps as jurally integral, ought not to be made the basis of repea- 
ted ptoceedings, the complaining party is allowed to frame his 
complaint in various ways, and the rule obtains that all the circum- 
stances, which exist when the former of two actions is brought and 
can be brought forward in support of it, shall be brought forward 
then, not reserved for a second action arising out of the same events. 
The cause of action is regarded as identical, though the form of 
action differs on the second occasion, and the test applied is whether 
the evidence to support both actions is substantially the ‘same 


‘(Hitchin v. Campbell, Martin v. Kennedy’). Under a freer system 


‘of procedure, such asthat of the Equity Courts in England or of 
the Civil Coarts in India, segond suits are to be admitted more 
sparingly than when the plaintiff has to proceed by -set forms ‘of 
action, As he can bring forward his whole case unfettered by 
artificial restraints, and seek all remedies that the Court can justly 
award upon thé facts proved, there is no reason why he should be 


-permitted to harass his opponent and ‘occupy the time of the courts 


by repeated investigations of.a set of facts which ought all to have 
been submitted for adjudication at once. His cause of action, into 
whatever Protean forms it’ may be moulded by the ingenuity of 
pleaders, is to be regarded as the same, if it rests on facts which are 


- integrally connected with those upon which a right and infringement 


of the right have already been once asserted asa ground for the 
court’s interference.” < ` 


I am aware that Benson and Bashyam Iyengar JJ.,in Rama- 
swami Ayyar v. Vythinatha Ayyar,® discuss some of the obser- 
vations in the decision in Arunachellam Chetty v. Meyyappa 
Chettit with disapproval and’ Subramania Aiyar J., himself in 
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Veerana Pillai v. Muthukumara Asari) said that “anything in the Bayyan 
language used” by him in Arunachellam Chetty v. Meyyappa Naidu 


Chetty,? “inconsistent with the view of the law as expounded” in PaaS 


‘Ramaswami Ayyar v. Vythinatha Ayyar3 “can no longer be parayana. 


treated as an authority.” I aim, however, inclined to hold, with due = 
deference to the contrary opinions, that all the observations in Sadasiva 
Arunachellam Chetty v. Mey yappa Chetty, as to the scope of the Aiyar J. 
doctrine of res judicata are sound law and those observations in 


- Ramaswami Ayyar v. Vythinatha Ayyar ? which conflict with 


the views in Arunachellam Chetty v. Meyyappa Chetty2 seem to 
me to draw rather fine distinctions and in my humble judgment 
would lead to unnecessary and undesirable multiplicity of litigation. 
However, in so far as any principle in Arunachellam Chetty v. 
Meyyappa Chetty? is directly inconsistent with the later Full Bench, 
decision of the Madras High Court in Thrikaikat Madathil Raman 
v. Thiruthiyil Krishnen Nair,* (which approves of the decision in: 
Ramaswami Ayyar v. Vythinatha Ayyar,> but which does not 
refer to and does not expressly overrule Arunachellam Chetty 
v. Meyyabpa Chetty?) thoughit expressly overruled only Rangasami 
Pillai v. Krishna Pillai, I am not anxious that such directly over- 
ruled principle should be again reconsidered. As at present advised, 
I do not see anything in Thrikaikat Madathil Raman v. Thiruthi- 
yil Krishnen Nair, * irreconcileably inconsistent with any obser- 
vation in Arunachellam Chetty v. Meyyapps Chetty? as two 
separate mortgages can be separately redeemed, especially if there is 
an express understanding to that effect between the parties and all 
that Thrikaikat Madathil Raman v. Thiruthiyil Krishnen Nair* 
decided was that the failure of asuit to redeem one mortgage is 
not a bar to a suit to redeem another. . 


8. I would for the reasons mentioned in paragraphs 5 aud 6 of 
this opinion reverse the judgment of the lower courts and remand ' 
the case to the lower appellate court fora fresh disposal of the 
appeal before it, the District Munsif not having decided the questions 6 
involved in issues’ 4 and 5 andthe lower appellate court also not 
having considered all the issues. The costs hitherto will abide the 


result. ° 





1. (1904) I. L. R. 27 M. 102, 2. (1897)I. L. R. 21 M. 91. 
3. (1903) I. L. R. 26 M. 760. 4.. (1903) I. L. R. 26 M. 183. i 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


Rathna Mudali_... ... Appellant (Plaintiff) * 
Perumal Reddy and others ... Respondents (Defendants) 


T. P. A. S. 91—Redem ption by part owner of equity of redemption—Whole 
if entitled to redeem against the will of the mortgagee and other sharer. 


The owner of a definite share of the equity of redemption cannot as a 
matter of right insist on redeeming the whole of the equity of redemption against å 
the will of the other owners in the equity of redemption, and that of the mortg- 
agee. Kondarakayil Mamu v. Kuttw Thachi Chettiar v. Ramanatha? comment- 
ed on by Sundara Aiyar J. Huthasanan Numbudri v. Parameshwaran Num- 
budri®, Krishnayya v. Muthukumarasami Pillai! diss. by Sadasiva Aiyar J. 


Per Sadasiva Aiyar J:—Obiter:—A mortgagee can release his lien on any 
portion of the mortgaged property or sue for tbe sale of any other portion of 
the mortgaged property though such release or abstention would not affect the 
tights or liabilities as between themselves of the owners of the different por- 
tions of the equity of redemption. 

Second appeal from the decree of the Court of the’ District 
Judge of Chingleput in A. S. No. 147 of 1910 presented against the 
decree of the Court of the District Munsif of Chingleput in O. S, No 
513 of 1908. 


T. S. Narayana Sastr y for Appellant. 

S. Srinivasa Aiyanyan for Respondent. 

Narayana Sastry cited Mammu v. Kuttit, Narayan v. 
Ganpat, Narotham Bhave v. Vittal Bhat, Thillai Chetti v. 
Ramanatha Aiyar,? Nilakant Banerjee v. Suresh Chandra 
Mullick.” 

S. Srinivasa Ai yangar referred to Sec. 60 of the T. P. Act. 
Harikishen Bhagat v. Veliah Hossein, Ponnusami Mudaliar v. 
Srinivasa Naickan,® Krishna Aiyar v. Muthukumarasawmy 


Pillai, Mahadaji Hari v-.Ganpatshet,+® Kudhai v. Sheo Dayal, > 
Hall v. Hews +? and Pearce v. Morris}? do not support the 





#5, A. No. 1219 of 1911. ° ist October 1912. 

1. (1882) I. L. R. 6 M. 61. 2. (1896) I. L. R. 20 M. 295 at 298, 
3. (1898) I. L. R. 22 M. 209. 4. (1905) I. L. R. 29 M. 217 at 229. 
5, (1896) L L. R 21 B. 619. 6. (1886) I. L. R. 10 B. 648. 

7. (1885) L L. R. 12 C. 414 (P. C.) 8 (1903) L L. R, 30 C. 755. 

9. (1908) I. L. R. 31 M. 323. 10. (1890) I. L. R. 15 B. 257. 
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. PART XIX.] THE MADRAS LAW JOURNAL REPORTS, 577 


learned judges in Huthasanan Nanibudri v. Parameswaran 
Nambudrit : 


Narayana Sastry referred to Kesri v. Sett Roshan Lal. 


. The Court delivered the following 


` Judgment.—Sundara Aiyar.—tThe facts of this case so far 
as they are necessary for the decision of this second appeal are briefly 
as follow. One Vedachala executed an usufructuary mortgage 
deed to one Thangavelu on the 7th April 1900, Ex. II. This mort- 
gage was subsequently transferred to the 2nd and 3rd defendants ‘in 
e the suit. The Ist defendant is the heir of Thangavelu. Vedachala 
had three sons. He and each of the sons were therefore entitled to 
a fourth share in the property. On the 2nd May 1900 two of the 
sons Singaravelu and Tiruvengada sold their half share of the pro- 
perty to the 4th defendant. The mortgagees, the 2nd and 3rd defen- 
dants received half of their debt from the 4th defendant and gave up 
possession of a portion of the properties to him. ; 


The plaintiff obtained a transfer of the equity of redemption 
from Vedachela and his remaining son and he has instituted his suit 
for redemption of the mortgage. He claims to be entitled to be put 
in-possession of the whole. property mortgaged by Vedachala .on 
payment of the whole amount and is not content with a decree for 
possession of half the property on payment of half the mortgage 
amount. The 4th defendant resists the plaintift’s attempt to recover 
the whole of the property and contends that as he has become the 
owner of half of the equity of redemption and the plaintiff entitled 
only to the remaining half, he should not be allowed to recover 
possession of more than half of the properties and*he claims to be 
entitled to retain possession of the property in his possession as re- 
presenting the share of his transferors. The District Munsif gave 
the plaintift a decree for the whole property. On appeal the District e 
Judge modified the Munsif’s decree holding that the plaintiff “was, 
not entitled to recover the whole of the property and held that on 
payment by the plaintiff of half of the mortgage amount, the plaintiff 
and 4th defendant should be held to be jointly entitled to the posses- 
sion of the mortgaged lands. The second appeal to this court is 
preferred by the plaintiff and he contends that he is as a matter of 
right, entitled to recover the whole of the property mortgaged under 
Ex. II. The question for decision is whether the plaintif is entitled 
as a matter of right to redeem the whole of the mortgage and to 
recover possession of the whole of the property in the circumstances 
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of the case. It will be noticed that the mortgagees have split’ up the 
mortgage so far as they could by receiving a portion of the mortg- 
age amount from the 4th defendant, the assignee of half of the equity 
of redemption and the 4th defendant has now become the owner ofa 
share both in the equity of redemption and mortgage. Sec. 91 
of the Transfer of Property Act lays down that any persoa having 
an interest in the right to redeem the property may redeem or insti- 
tute a suit for redemption of the mortgaged property but I do not 
think that it lays down that a person who is entitled to a share only 
of the equity of redemption has under all circumstances, the right 
to insist on redeeming the whole of the mortgage and recovering , 
possession of the .whole of the mortgaged property. Sec. 60 
enacts that a person entitled to a share only of the mortgaged 
property is not entitled to redeem his share only on payment of 
a proportionate part of the amount remaining due on the mortgage, 
and lays down an exception where a mortgagee has acquired 
in whole or in part a share of the mortgagor. The mortgagee 
under this section has ordinarily a right to insist on treating 
the mortgage as indivisible and on the redemption of the whole 
mortgage. But he cannot do so where he has split up the equity of 
redemption by becoming the owner of a part of it himself. I do 
not think that there is any principle of justice which requires that a 
person who is entitled only to a part of the equity of redemption 
should necessarily he held to have a right to redeem the whole of the 
mortgage. If there are several persons in whom the equity of redem- 
ption is vested, there is nosreason why one of them and the mort- 
gagee acting together should not be held to be entitled to deal with 
his interest in the equity of redemption and the mortgagee’s right as 
against him provided the rights of the other owners in the equity of 
redemption are not therzby injuriously affected. Of course nothing 
done either by a mortgagor or a mortgagee behind the back of the 
other can affect the right of that other so as to injure him in any 
way. Where the mortgagee has dealt with one of those entitled to 
the equity of redemption, it has been held that’a person entitled 
to the remainder may claim to redeem his share only of the equity of 
redemption. Set Warana Ammanna v. Pen dyala Perubhotulut, and 
Subramaniam v. Mandayan?. It has also been held that a mortgagee 
may claim to recover the share of the debt due from a person entitled 
to a portion of the equity of rede nption when he has already entered 
into an arrangement with the owner of the remainder provided the 
right of the defendant is not prejudiced by the arrangement entered 
into between the mortgagee and the defendant’s co-owners of the 


1, (1881) I. L. R. 3 M. 230, œ 2. (1886) I. L. R. 9 M. 453, 
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equity of the redemption. See Hari Kishen Bhagavat v. Valiat 
Husaini, Mahadaji Hari Lenaji v. Ganapat Shet Dhoud Shet,? 
Brijkishore v. Madho Singh,$ and Venkatachala Chetty v. 
Sreenivasaviradachariar.* In Lakshmangururaja Naik v.Math 
Kristo Shervai,i it was held that the mortgagee was entitled to 
have an account taken between him and the owner of a part of the 
equity of Yedemption when he had already settled his rights as 
against the owner of the remainder of the equity. The objection toa 
_ mortgagee splitting up a mortgage is entitled to weight only where 
the owner of a part of the -equity of redemption is prejudicially 
affected’ by the splitting. In Huthasanan Nambudri v: Parames- 
wara Nambudri,® it was no doubt held by this court that a person 
entitled to apart only of the équity of redemption had a right to 
redeem the whole notwithstanding the mortgagee’s objection that he 
should not be permitted to redeem more than his share of the equity. 
In that case the persons who were entitled to the remainder of the 
equity were parties to the suit and also seem to have resisted the 
plaintiff's attempt to redeem the whole. It does not appear whether 
they claimed to continue the mortgage in so far as their shares were 
concerned. The decision proceeded on the principle that a mortgage 
contract was indivisible and that it was the right equally of the 
mortgagor and mortgagee to keep it indivisible. The judgment 
was based on some decisions of the English Courts Pearse v. 
Morris," and Hall v. Heward,® but in those English cases 
the plaintiff’s co-owners in the equity of redemption were not parties 
and it doss not appear that they objected to the redemption of the 
whole of the mortgage by the plaintiff. I cannot see any principle 
on which it should be held that even if some of the co-owners 
of the equity of redemption should desire t® .continue the 
mortgage of their shares one of the co-owners be held to be 
entitled to redeem the whole of the mortgage. I do not 
think that Huthasanan Nambudri v. Parameswara Nam- 
budri,? intended to go the length of laying down such a general 
rule and certainly the English cases which were followed there did 
not propound any such rule. The question whether the court will 
allow redemption of the whole of the mortgage at thg instance of a 
person entitled to a part only of the equity of redemption must de- 
pend on the circumstances of each case, and the rights acquired by 
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the mortgagee or by third persons subsequent to the mortgage. In 
this case there is no reason why the plaintiff should first be allow- 
ed to redeem the whole of the mortgage and the 4th defendant who 
has a right both of a mortgagee and mortgagor be left to bring a 
fresh suit for recovering his share of the equity of redemption from 
the plaintiff. In 2 cases Marakar Akath Kondara Kayil Mamu v. 
Punjapatath Kuttu, and Thachi Chettiar v. Ramanatha 
Aiyar,? it was held that when the plaintiff was entitled only to 
a part of the equity of redemption and the defendant entitl- 
ed to another part the plaintiff could not sue to redeem at all 
without first getting a partition of the equity of redemption. 
With all respect it seems to me that those have gone too far in 
holding that the plaintiff’s suit should be altogether dismissed. It 
may be noted that in those cases it was the mortgagee himself who 


had acquired a share of the equity of redemption-and there was in 


my opinion, the less reason for holding that a partition should be 
first effected between the parties to the suit before a suit for redemp- 
tion could be maintained. In Bombay on the other hand, it was 
held that notwithstanding that the mortgagee had become owner of 
apart of the equity of redemption, the mortgagor was entitled to 
insist on redeeming the whole mortgage. See Mora Joshi v. Rama- 
chandra Dinkar Joshi? and Narayan v. Ganapat.t In my 
opinion, both the Madras cases and the Bombay cases mentioned 
above are contrary to the principle of the proviso to S. 60 of th 

Transfer of Property Act. 


I can see no reason why on the facts found there should not be 
a decree for partition in this case so as to allow plaintiff to recover 
half the properties included in the mortgage? The 2nd and 3rd 
defendants did not claim to be entitled to any part of the properties 
now. - The 4th defendant according to their admission is entitled to 
all that the plaintiff cannot claim. I ought to notice a contention 
that Vedachala was himself entitled to the whole of the property 
and that the 4th defendant acquired no right by the conveyance he 
obtained from the two of the sons of Vedachala. ° I am unable to see 
that this contention was put forward in either of the Courts below. 
It has not bean raised even in the memorandum of second appeal. 
It was held in O. S. 261 of 1901 which was é«nstituted by the original 
mortgagee Thangavelu against Vedachala and his sons and the 4th 
defendant that the latter was entitled to the shares of the two sons 
that were conveyed to him subject to the mortgage in Thangavelu’s 
favour. The plaintiff in this suit did not as I have already observed, 


1. (1882) I. L. R. 6 M. 61. 2, (1896) I. L. R. 20 M. 295. 
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contend in the lower courts that Vedachala was solely entitled to the 
property. No doubt the plaintifi’s object in insisting on recovering 
possession of the whole property is to make an attempt to set up 
a claim to the whole in case the 4th defendant be driven to another 
suit for recovering the shares of his transferors. I don’t think that 
this course should be followed. The learned Vakil for the appellant 
consents to a decree for partition if we hold that he ought not to be 
allowed to redeem the whole mortgage. I have already held that the 
plaintiff was in no way prejudicially affected by the mortgagee’s 
splitting up the mortgage and receiving half the amount due to him 
from the 4th defendant and I am therefore of opinion that the decree of 
the lower appellate Court should be modified by the plaintiff being 
allowed to redeem only half the properties on payment of half the 
mortgage amount is Rs. 187—-5—0. The plaintiff will be put in 
possession of half the properties included in the mortgage deed after 
a fair partition between him and the 4th defendant. The 4th 
defendant must be put in possession of the remainder. It would be 
desirable to allot the lands in 4th defendant’s possession to him in 
partition inso far as that can be done without injustice to the 
plaintif. In the circumstances we think the parties should bear 
their own costs throughout. 


Sadasiva Aiyar J. —I do not think it necessary to set out the facts 
which have been mentioned in some detail in the judgment just now 
pronounced by my learned brother. I shall content myself with 
making some observations on the principal question of law 
involved inthis case. It is unnecessary fr the purpose of deciding 
on that question of law to consider the cases where the objection of the 
mortgagee to partial partition by the owner of a fraction of the 
equity of redemption was allowed as a valid objection or the cases 
where a similar objection of the mortgagee who had himself split up 
the mortgage was disallowed. Such cases have very little relevancy 
to the question in dispute before us. 


In the Privy Council Case Nawab Aymal Alikhan v. Jowahir 
Singh 1 their Lordships say at page 416 that co-mortgagors who 
were entitled only to a portion of the mortgaged property could not 
redeem against the will of the mortgagee any portion “of the mort- 
gaged property except the one village in which co-owners (the 
plaintiffs) were interested. That suit was brought by the pur- 
chasers of the equity of redemption in one of the four mort- 
gaged villages for redemption of all the 4 villages. And their 
Lordships say that the mortgagee “if desirous of retaining pos- 
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session” of the other three villages “as, mortgagee was entitled 
to do so against the plaintiffs whose rights in that case were 
limited to the redemption and recovery of their village Hissanipur 
upon payment of so-much sum deposited in Court represents 
the portion of the mortgage debt chargeable on that village.” 
I think that this opinion of the Privy Council is binding on us and 
I therefore do not propose to deal with Indian anf English 
cases decided before and after the Privy Council decision and I 
shall make reference only toa few of the latest cases. In Munshi 
v. Daulat? it was held, following Kuramul v. Purumal? that where 
all the proprietors of an estate joined in: mortgaging it and the 
mortgagee subsequently purchased the share of one of the mort? 
gagors and when another mortgagor sued to redeem his own share 
and also the share of yet another mortgagor, the plaintiff could only 
redeem his own share. In Mir Esuff Ali Haji v, Panchanan 
Chatter jee? the following observations occur: “Now what was the 
true position of the mortgagors when they transferred a portion of 
the property to Henasatulla, who obtained a release from the mortga- 
gee by payment of a sum of money ? It isa firmly settled doctrine that 
as between the original parties, the release of a part of the premi- 
ses does not affect the lien of the mortgagee upon the residue, which 
is bound for the whole debt. No doubt as against others who | 
have liens upon the remainder of the mortgaged premises, a mort- 
gagee with notice of such lien has no right to release any portion of 
the mortgaged premises to the injury of the owners of such liens. 
To put the matter in another way, as betwen the mortgagor and 
mortgagee the latter is not entitled to release a portion of the hy- 
pothecated property and diminish their own security to that extent. ` 
While therefore We adhere to the view taken in the cases Imam Ali y. 


. Baij Nath Ram Sahut and Hakin Lal v. Ram Lal*. that the 


mortgagee who has security upon two or more properties which he 
knows belongs to different persons cannot release his lien upon one 
so as to increase the burden upon the others without the privity 
and consent of the persons affected (Kettlewell ve Watson 8) we are 
of opinion that this doctrine has no application to the present case 
where the relgase took place at a time when the appellants had not 
purchased any interest in the mortgaged premises, and the mort- 
gagors alone were the persons affected by the release. We must not 
however be assumed to adopt the rule laid down by the learned 
Judges of the Allahabad High Court that sucha release may be 





1. (1906) I. L. R. 29 A. 262. 2. (1879) L L. R.2 A. 565. 
3, (1910) 15 C. W. N. 800 at p. 805 & 806 ; 11 CaL. J. 639. 
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‘granted even to the prejudice of persons who had previously acquired 
an interest in the mortgaged properties. That view is clearly op- 
posed to the principles of equity, justice and good conscience, and 
though recognised in Sheo Prasad v. Bagan Lal+ Musri Lal v. 
Mythu Lal? Sheo Takal Ozhem v. Sheo Dan Rais and Pirbu 
Narayan Singh v. Amir Singh* was not adopted in Ram Ram- 
jan Chakravarthi v. Indra Narain Das. The case in Krishnayyar 
v. Muthukumarasamy Pillai® which lays down a similar principle 
cannot to that extent be supported. The contrary view which 
accords with the rule adopted by this court was followed in Ponnu- 
samy Mudali v. Perianna Naikar’. It is again unnecessary for the 
‘purpose of deciding this case to express a final opinion on the 
question whether the mortgagee himself as plaintiff can sue for 
sale of a portion alone of the mortgaged property after releasing 
the other portions at his pleasure. As at present advised, and not- 
withstanding the great respect I have for the opinions to the contra- 
ry including that of Ashutosh Mukerjee J., I do not see any objection 
on principle to the mortgagee doing so, A mortgagee can sue for a 
personal decree alone against his mortgagor giving up all claims to 
bring any portion of the mortgaged properties to sale if he so 
desires why should he not therefore be allowed to sue for the sale of 
a portion of the mortgaged property for the whole (or the portion 
-remaining due and unpaid) of his mortgage money, leaving the 
owners of the equity of redemption in the mortgaged properties to 
settle their claims as between themselves either in the same suit 
(if convenient) or in another suit ? He would of course be barred 
_ afterwards from attaching other portions of the mortgaged pro- 
perties and bringing them to sale in execution of the money decree 
he obtained. He might also perhaps be barred ftom again suing 
for a mortgage decree for sale of the other portions left out in his 
first suit for sale. But these considerations have nothing to do 
with his right to release any portion or to sue for the sale of a 
portion only of the mortgaged property though such release or 
abstention would Wot affect the rights and liabilities as between them- 
selves of the owners of the different portions of the equity of 
redemption in the mortgage properties. If he has hisnself purchas- 
ed any portion he musteof course make proportionate abatement of 
the mortgage amount when bringing a suit for sale. In the present 
case the plaintiff claims only an undivided half share in the mort- 





1. (1902) I. L. R 25 A. 79. 2. (1905) I. L. R. 28 A. 19. 
3. (1905) I. L. R. 28 A. 174. 4, (1907) I. L. R. 29 A. 369. 
5, (1906) L L. R. 33 C.:890. 6. (1905) I, L, R. 29. M. 237, 


7, (1908) I. L. R, 21 M, 333. 
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gaged property. Therefore it seems to me that against the will of 
the mortgagee and of the 4th defendant who has obtained half the 
mortgagee’s interest by paying half the mortgage money to the mort- 
gagee and half share in the equity of redemption by purchase of 
same from two out of four owners of the equity of redemption the 
plaintiff cannot claim to redeem more than plaintifi’s half share of 
the mortgaged properties. As I said before I hold this” view fol- 
lowing Kuray Mall v. Puran Mult Munshi v. Daulet? and 
Nawab Aymal Ali Khan v. Jowhar Singh.” 

There are no doubt some comparatively old cases and some 
English cases in which it was said that a mortgagee could not 
compel even the owner of only a portion of the equity of re- 
demption to redeem only that portion. But in most of those 
cases it does not appear that the owners of the other portions 
of the equity of redemption were parties to the suit or ob- 
jected to the plaintiffs redeeming the whole. Any such case like 
Huthasanan Nambudri v. Parameswara Nambudri* which decided 
that even in that state of circumstances the plaintiff is entitled to 
redeem the whole against the will of the mortgagee and against the 
wishes of the other owners of the equity of redemption, I respectfully 
dissent from. I am also-against making any distinction between cases 
where the mortgage is split up (a) by the mortgagee releasing certain 
of the properties or certain share of the properties comprised in the: 
mortgage (b) by himself purchasing a portion of the mortgaged pro- 
perty and (c) by the joint awners of the equity of redemption 
effecting a partition of theim properties either by metes and bounds or 
by agreeing to hold the property in common in definite shares instead 
of jointly. I hold generally that against the mortgagee’s consent the 
owner of a definite share of the equity of redemption should not be 
entitled to redeem more than his share unless the owners of the other 
shares consent, or do not object to plaintiff’s redeeming their shares 
also. The very general words of sec. 91 of the Transfer of Property 
Act “ ‘any person having any interest in or charge on a prapaity can 
institute a suit for the redemption of the mortgagéd property” can- 
not be construed to mean that a plaintiff who owned.only a fractional 
share can rede@m shares other than his own when the owners of those 
other shares object to his redeeming their fraetions or contend that 
their shares have already been redeemed by them. In the above view the 
decree of the Lower Appellate Court allowing plaintiff to redeem the 
plaintiff's half share alone on payment of half the mortgage amount 
(which half of the mortgage amount alone remains due to the mort- 

Is (1879) I. L. R, 2 A. 565, 2, (1906) I, L, R. 29 A, 262, 
3, (1870) 13 M. I, A. 404, 5 4. (1898) L L.R,22M. 209. 
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gagee) and allowing the plaintiff in execution to be put in possession 
of his half share by permitting him to take possession of the whole 
land as common owner with the 4th defendant seems to me to be 
correct. Strictly speaking the second appeal should be dismissed 
as, plaintiff and 4th defendant did not express their consent in the 
Lower Court to have a partition effected between them ; see Theabala 
Chetti v. Ramanatha Aiyar4 But as before us the plaintiff and 
the 4th defendant have so consented to an order allowing partition 
on redemption, I concur in the. decree proposed by my learned 
brother.. 


e 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Spencer. 


T. V. Veera Raghavan Pattar—Petitioner. (3rd Counter 


Petitioner*) 
v. 
1 soa Respondents 
Vatasseri Para Mannadissier and others : Dotitioners: 


C, P. C, O, 21 r 89 (b)—Amount specified in the proclamation of sale. 


In an application to set aside asale on ‘deposit under O. 21 r. 89, it is 
necessary to deposit under Cl. b ofr. 89 only the amount specified in the 
sale proclamation as that for the recovery of which the sale is ordered not the 
amounts of the decrees of other judgment-creditors entitled to rateable 
distribution. 

Petition, under S. 115 of Act V ef 08 praying the High Court 
to revise the order of the Court of the’ District Judge of South 
Malabar in Civil Miscellaneous Appeal No. 1 of 1910 presented 
against the decision of the Court of the District Mynsif of Palghat 
in M. P, No. 1882 of 09, O. S. No. 312 of 1899, 


T. K. Govinda Aiyar for petitioner. 


The Hon’ble Advocate-General (P. S. Sivaswami Aiyar) and 
K.P. Govinda Menon for respondent. 


T. K. Govinda Aiyar.—The cases followed by the judge were 
under the old Code; and the law has changed under the Act of 1908. 
Now, even deposits made under O. 21 r. 89 are subject to the opera- 
tion of Sec. 73 which gays that the costs shall be rateably distribut- 
ed. The sale can’t be set aside if the particular decree-holder is not 
paid in full according to the rule itselfi—vide Pita v. Chuni? Hari 
Sundari Dasye v. Shashi Baba Das ye? Woodroffe and Ameer Ali 

*C, R. P. No. 871 of 1910. © 4th October 1911. 


1. (1866) I. L. R. 20 M, 295. 2. (1906) I. L. R. 31 B. 207 at 214, 
3.- (1896) 1 C. W. N, 195 at 196. 
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C. P. C. p. 975. So the sale can bė set aside only on payment of 
such a sum as, when rateably distributed, will satisfy. in ‘full’ the 
particular decree-holder, i.e. all the decree-holders should be paid off. 
The sal2 is for the benefit of all decree-holders, Kartik v. Sarba- 
nundi and it is immaterial under whose decree the sale takes place, 
Bykant v. Rajendra.2? The particular decree-holder cannot stop 
the sale as soon as the amount of his decree is obtained” Mohunt 
Meg Lall Pooree v. Shib Prasad Madi, Kunhi Moosa v. 
Makki+. Sec. 73 gives a substantive right. After vesting it 
cannot be defeated and hence rule 92 provides for notice to all 
interested persons. Decree-holder includes decree-holders clai: ming, 
rateable distribution Lakshmi v. Kuthuraniš 0.21 r. 89 applies” 
only if there are no other decree-holders entitled to rateable distri- 
bution. 


P. S. Sivaswami Aiyar.—The language of the rule is. clear and 
unambiguous. It refers to the claim of the particular decree-holder 
only. The omission is intentional, because in the next rule mention 
is made of persons entitled to rateable distribution. The language 
and position of Sec. 73 in the body of’the Code cannot affect, this 
rule, which is not made subject to any other section or rule. Most 
of the cases cited were decided before the introduction of S. 310 A 
and they afford no guidance as to the nieaning of the rule. The 
particular decree-holder is the person solely entitled to the deposit, 
Roshon Lal v. Ram Lal Mullick®, Behari Lall v. Gopal Lal." 
The observation at p. 214 in Ptta v. Chuni® is obiter. Notice is to be 
given because there may be’many other reasons why the application 
should not be granted. Lakshmi v. Kuthurani® and other cases re- 
late to the word Sdecree-holder ’ in Sec. 311. Moreover nobody is 
prejudiced, because the other decree holders have the benefit of Sec. 
64 and they can bring the same property again to sale. 


T. K. Govinda Aiyar. The Privy Council went against the 
plain meaning of Sec. 240 of the Code of 1859 (276 of 1882). 
The prime-object is to be looked at. Rule 90 only gives legislative 
sanction to the view in Lakshmi v. Kuthurani®, Even if S. 74 has 
any bearing, the very object of Sec. 73 is to avoid unnecessary 
multiplicity of proceedings Bithal Das v. Nanda Kishore,® 


The Court delivered the following 





1. (1882) I. L. R.12 C. 317 at 321, 2, (1885) I. L. R, 12, C. 333, 337 
3. (1881) I, L. R. 7 C. 34,27,38. 4, (1900) I. L. R. i M. 478, 482 
5. (1885) I, L. R, 10 M. 57. 6. (1903) I. L. 0 C. 262 

7; (1896) 1 C. W. N. 695. 8. (1906) I L. R. 3L B. 207 at 214, 


9. (1900). L. R. 23 A. 106., 
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-Judgment :—A sale of immoveable property having been held 
in execution of a decree and other decree-holders having come in 
under S. 73 C. P.C. for a rateable distribution of the assets, a 
prior mortgagee applied under O. 21 r. 89 to have the sale set aside 
on his depositing 5 per cent. of the purchase money and the amount 
specified.in the proclamation of sale as that for the recovery of 
which the*sale was ordered. The District Munsif dismissed the 
application holding that the latter amount included “ the amounts of 
all the decree holders” claimable rateable share,” an expression from 
which it is not clear whether he meant the whole of their decrees 
or only so much as they would have got ona rateable distribution 
taking place. On appeal the District Judge reversed the Munsiff’s 
order and set aside the sale. It is now contended that the District 
Judge’s order was wrong, as the deposit should have included the 
amounts of the decrees of the decree holders applying for rateable 
distribution. I am unable to accede to this contention. (It is true 
that it has been held that a judgment-creditor who has applied to 
participate in the assets of a sale conducted on the attachment of 
another judgment-creditor although he may not have made any attach- 
ment of the property, is entitled to have the sale proceeded with to 
satisfy his decree after the decree of the attaching creditor has been 
satisfied (Mohunt Mag Lall Pooree v. Shib Pershad Madi?) and the 
sale may therefore be said to be for the benefit of decree-holders 
who have applied for execution other than the attaching creditor, 
but this is far from imposing on the judgment-debtor or person 
otherwise interested an obligation not authorised by any section of 
the Code. In Lakshmi v. Kutthurant® on a consideration of the 
wording of Ss. 2 and 295 of the Code of 1882 this Court held 
that ‘ decree-holder ’ in S. 311 included other dect¥e-holders apply- 
ing for rateable distribution so far as applications to set aside sales 
on the ‘ground of irregularities’ were concerned. The principle, 
that a sale in execution of a decree enures for the benefit of other 
decree-holders who have applied for execution besides that decree- 


holder at whose instance the property is sold is recognised in Kashi * 


Nath Roy Chowdhury v. Surbanand Shaha#® and in Bykant 
Natt. Shaha v. Rajendra Narain Rai*. It has eto be noticed 
however that all thesg rulings were. antecedent: to the insertion 
in the Code of S. 310 A under Act V of 1894, and they afford 
no clue to the interpretation of the word ‘decree-holder’ in that 
section. Coming now to Rule 89 Order 21 of Act V of 1908 
which governs the present case, the language is clear enough. The 








1. (1881) I. L. R. 7 C. 34. 2. (1886) I. L. R. 10 M, 5% 
3. (1885) I. L. R. 12 C. 317 at-p. 321 |" 4. (1885) I. L. R. 12 C, 333. 
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person who applies to set aside a sale under this section besides 
depositing 5 per cent. of the purchase money “for payment to the 
purchaser must deposit for payment to the decree-holder the amount 
specified in the proclamation of sale as that for the recovery of 
which the sale was ordered.” It would be doing violence to the _ 
English language to construe the words ‘the amount specified in 
the proclamation of sale’ as meaning and including the amounts 
due by the judgment-debtor to all other decree holders who have 
applied under S. 73 for execution of their decrees, Again, when 
the succeeding rule dealing with the setting aside of sales for fraud 
or irregularity contains expressly the words ‘the decree-holder or 
any person entitled to share in a rateable distribution of assets,’ ther? 
is no reason why the words ‘or any person entitled to share ina 
rateable distribution of assets’ should be read in after the word 
“ decree-holder ? in rule 89 where they do not exist. -+ On a considera- 
tion of the language of rule 89 of Order 21 of the present Code I am 
clearly of opinion that the appellant’s contention is untenable, and 
it will not help him that rule 92 provides for previous notice being 
given to all persons likely to be affected by such an order and seems 
to contemplate that a court is not bound in its discretion in every 
case to allow applications under rule 89 or that the wording of the 
new S. 73 is a little different from that of the old S. 295. i 

Under the old Civil Procedure Code the decisions in Pita v. 
Chuni Lal? and Roshan Lal v. Ram Lall Mullick? which follows an 
earlier decision in Hari Sundari Dasye v. Shashi Baba Dasye 3 
are distinctly against him. @his petition is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


Venkatrama Aiyar ... Appellant. (1st Defendant.)* 
Ve e 
Rangasami Aiyangar and others Respondents. (Plaintiffs.) 


T. P. A. S. 16 Cl. 1—Mortgagor and mort gagee—Accounts—Mesne profits, 
mort ga gee’s liability to'account for after date of tender. 


The provisions of S. 76 Cl.1 making the mortgagee in possession liable to 
account for mesne profits after date of tender cannot be extended tocases where 
the mortgagor claims to split up the mortgage in conseq uence of the mortgagee 
having become the owner of a portion of the equity of redemption or to a case 





* Memo of objections in S. A. No. 53 of 1911. 17th October 1912. 
1, .(1906) I. L. R. 31 B. 207. 2. (1903) I, L, R, 30 C, 262, 
3. (1896) 1. C. W.N. 195. i 
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where there are disputes between the parties as to the extent of the subsisting 
interest of the mortgagor in the equity of redemption so as to compel the mort- 
gagee to take upon himself the task of deciding such disputes rightly for himself, 
at the risk of losing the interest on money due to him and becoming accountable 
for mesne profits. 

” Second appeal from the decree of the Court of the Subordinate 
Judge of Kumbakonam in A. S. No. 62 of 1910 preferred against 
the decree of the Court of the District Munsif of Kumbakonam in 
O. S. No 215 of 190% and the memorandum of objection filed by the 
Ist respondent. 


T. R. Venkatrama Sastri for appellant. 
K. Ramachandra Ai yar for respondent. 


The mortgagor tendered $ of the mortgage amount to one of 
the mortgagees who was entitled only to so much and asked to be put 
in possession ; -but the same was refused. 


K. Ramachandra Aiyar contended as regards the memo of 
objections that he was entitled to mesne profits ever since the date of 
tender, or at least from the date of plaint. He relied on S.76 cl. (i), 
S. 83 T. P. Act and the observations in Haji Abdul Rahiman v.. 
Haji Noor Mahomed1, Velayuda Naicker v. Hyder Hussain 
Khan?, Jagath Tarini Dasi v. Naba Gopal Chaki*, Kripa Sindhu 
Mukerjeev. Ananda Sunder Debit, Rukmini Bai Subraya v. 
Venkatesh Bab Prabhu’. 


T.R. Venkatarama Sastri. The general principle will not 
apply as I would not be bound to make partition and deliver $ 
of the property. 


The Court delivered the following ~ 


Judgment:—The question raised in the memo of objections is 
whether the plaintiff is entitled to mesne profits in the four-fifths 
share sought to be redeemed from the date of plaint up to the time 
of his being put in possession of one-half share subsequent to the 
decree of the District Munsif. Itis argued that he is, because he 
tendered four-fifths of the mortgage amount to the Ist defendant 
and the latter refused to receive it. It is argued thatethe mortgage- 
money ceased to carry interest after the Ist defendant’s refusal to 
accept payment and to deliver up four-fifths of the properties and 
that 1st defendant was bound to account for $ of the mesne profits 
from that date under S. 76, clause (i) of the Transfer of Property Act. 





1. (1891) I. L. R. 16 B. 141, 149. 2. (1909) I. L. R. 33 M. 100. 
3. (1907) I. L. R. 34 C. 305. 4, (1907) I. L. R. 35 C, 34 FB.) 
5. (1907) 9 Bom, L, R. 959. 
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The claim is and cannot be rested on the ground that the plaintiff 
has actually sustained any damages by any wrongful act on the part 
of the Ist defendant. The right claimed is a statutory one. Does 
it exist in a case of this sort? The lst defendant in his written 
statement did not deny the tender. He alleged that the plaintiff was 
not entitled to demand apportionment of the mortgage amount with 
respect to the share of the property belonging to him and to ask for 
partition and redemption in the same suit. He denied the plaintiff's 
right to get mesne profits till possession of the land was obtained. It 
is clear that plaintiff could not be put into possession of what he 
claimed without a partition. The parties were not agreed whether 
the plaintiff was entitled to recover one-half or four-fifths of the” 
land. The plaintiff did not offer to pay the amount tendered and 
agree to leave the question of the share which he was entitled to 
recover to be determined by court, He had no right to require the 
defendant to accept the amount on the footing that his claim to 
recover four-fifths of the land was well-founded. The provisions 
of the Transfer of Property Act do not in terms refer to a case when 
the mortgagor claims to split up the mortgage in consequence of the 
mortgagee having become the owner of a portion of the equity of 
redemption or to a case where there are disputes between the parties 
as to the extent of the subsisting interest of the mortgagor in the equity 
of redemption so as to’compel the mortgagee to take: upon himself 
the task of deciding such disputes rightly for himself at the risk of 
losing the interest on money dye to him and becoming accountable 
for mesne profits. In Searlgs v. Sadyrave, it was observed: “The 
sum tendered must include the full amount due upon the mortgage 
for principal, interest and costs and the tender of such amount is not 
made valid by the fiortgagor having a set off for the balance.” A statu- 
tory right.of this character should not be extended where there are 
disputes between the parties of the kind that existed in this case so 

*as to throwon the mortgage an undue amount of responsibility. 
„The claim for mesne profits must therefore be disallowed and the. 
memo of objections dismissed with costs. . 


. J 





1. (1855) 5 E. & B. 639. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sadasiva Aiyar. 


Sawmi Chetty se a Na ... Petitioner. * 
; v. 
The Corporation of Madras... ods ... Respondent. 
e 


Madras City Municipal Act III of 1904—S. 176—Question of Law—Sch. V 
class [II—" Dealers of every description.” 


The question whether a money lender comes within the expression “dealers 
of every description ”” in class III of the Vth schedule to the City Municipal Act 
is a question of law within the meaning of S. 176 of the Madras City Municipal 


ect. 


Swami 
Chetti 
T 
“ Corporation 
Petition under S. 15 of the Charter Act praying the High Court of Madras, 
to revise the order of the Court of the 2nd and 3rd Presidency 


Magistrates of George Town in Application No. 2995 of 1912. 
G. S. Ramachandra Aiyar for petitioner. 
P. Doraisawmi Aiyangar for respondent. 
The Court made the following 


ORDER.—The question whether a money-lender comes within 
the expression “ dealers of every description ” in class III of the Vth 
Schedule to the City Municipal Act is a question of law and the 
Magistrates were under S. 176 of the Act bound to have referred that 
question to the High Court on the application of the petitioner (who 
was the appellant before them). 


Their order refusing to make the reference is set aside and they 
are directed to make the reference. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Benson and Mr, Justice Sundara Aiyar. e 





Narayana Rao and others © 0 sas .. Appellants.+ « 
. "4. 
The President of the Corporation of Madras ... , Respondent, 
Madras Acts—City Municipal Act III of 1994—S.17/——" Shalt ordinartly Narayana 
be resident in ’’—Constitutto: of the Board for revision of taxation. Rao 
S. 172 of Act HI of 1904 does not require that one of the commissioners Pidal 
hearing an application for revision of assessment should always be one wao is Cor auo 
resident in or representative of the division, in which the applicant resides or of ar i 
carries on business or in which the property assessed is situated. 
# Cr.R.C. No. 425 of 1912 &-Cr.R.P, No, 340 of 1912. 31st October 1912, . 


t R. C. No. 5 of 1912. ` lst November 1912, 
*3 : 
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Cases stated under S. 176 of the Madras City Municipal Act 
III of 1904 by the Chief Presidency Magistrate and the Fourth Presi- 
dency Magistrate in House Tax appeals in C. C. Nos. 4053, 4054, 
4570 to 4573, 5441 and 5442 of 1912. 


Petitioner unrepresented. > 
P. Doraisami Atyangar for respondent. ° 


The facts which gave rise to this reference are as follows :— 


Under S. 172 of the Madras City Municipal Act III of 1904 
one Polur Narayana Rao and 8 others residing in Triplicane presented 
appeals against the decision of the President, Madras Corporation and 
two other Commissioners confirming the enhancement of the yearly 
assessments of their houses situated in Triplicane to the Chief 
Presidency Magistrate and the 4th Presidency Magistrate, George 
Town. One of the grounds of appeal in all these cases was that the 
orders appealed against were illegal because the Boards of Commis- 
sioners that passed them were not legally constituted as not even 
one of the Commissioners was a resident in or a representative of 
the division from which the complaint came as required by S. 172 of 
the Act. The Vakil for the Corporation admitted that no member 
resident or representative Commissioner of the Division sat on any 
of the Boards in question but contended that the section allows of 
the Boards being formed without resident or representative Com- 
missioners when the presence of the latter cannot be secured. S. 
172 provides that one of the „Commissioners of the Board shall 
ordinarily be resident in or gepresentative of the division in which 
the complainant or applicant resides or carries on business or in 
which the property assessed is situate. The Presidency Magistrates 
were of opinion that the contention of the Vakil for the Corporation 
would be valid if the adverb “ordinarily” qualified the words 
“ shall be ” but their view was that the word shall be read with and 
taken to qualify “resident” and that the plain meaning of the 
sentence was that every Board should necessarily camprise at least 
one Commissioner who ‘ ordinarily’ resides in or is representative of 
the division concerned. The raison de tre of this the Magistrates 
thought was ne doubt to secure to the objector the benefit of the 
local experience which a resident or representative Commissioner, 
can bring to bear on the consideration of the objection and the 
object of the use of the word “ordinarily ” seems to be to provide 
for cases of Commissioners who reside in their division “ ordinarily ” 
i.c., during the, greater part of the year but occasionally also outside 
them. The Magistrates held that the revision Boards were not 
constituted according to law, their decisions were wltra vires and 
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reversed their decision and remanded the case for disposal by duly 
constituted Boards. 


The President of the Corporation moved the Magistrates to 
make a reference to the High Court on the point and hence this 
reference. 

The Court delivered the following. 


Judgment :—Although the language of S. 172 of Act III 
1904 is not altogether free from ambiguity we are of opinion that the 
section does not require that one of the Commissioners hearing an 
application for revision of assessment should always be one who is 
resident in or representative of the division in which the applicant 
resides or carries on business or in which the property assessed is 
situated. The meaning of the section we think is that ordinarily 
one of the commissioners hearing the application should be resident in 
or representative of the division. The language of the corresponding 
section in the Acts of 1867, 1878, 1884, and 1892 shews that this 
was the intention of the Statute. No change was intended to be in- 
troduced by the change of language in the Act of 1904. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


Periyathambi Gounden ... .. Appellant® (Plaintiff, 
v. 
Periya Gounden ... a > &.. Respondent. (Defendant.) 


Dharkast by Government—Estoppel—Frahd. 

A person to whom lands were given on Dharkast by Government has a valid 
title to the land so given, even though he had represented ogjginally to the defen- 
dant that he (the plaintiff) would not press his prefereatial claim to get the 
Dharkast as an adjoining owner and the defendant had on that representation 
spent much money in clearing the land of prickly pear before the detual termina- 
tion of the Dharkast proceedings. Secretary of State for India v. Bundeppa of 
Konakendla) explained. 

Second appeal from the decree of the District Court of Salem 
in A.S. No. 123 of 1910 preferred against the decree of the Additional 
District Munsif of Salem in O. S. No. 368 of 09. 


T. Rangachariar and T. M. Krishnasami Aiyar for appellants, 
T. R. Venkatarama Sastri for respondents. 
The Court delivered the following. 
_ Judgment :— The defendant in the suit applied for the grant of 
certain land tothe Revenue officers of Government in 1903. The 


#5. A. No. 883 of 1911. ae 21st October 1912.. 
1, (1908) T. L. R32 M. 300. 
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plaintiff who was an adjoining owner and who according to the 
dharkast rules had a preferential claim to have the land allotted to 
him, then stated that he did not want it. The Revenue Inspector 
required the defendant toclear the land of prickly pear. While enqui- 
ries for allotting the land were in progress, the defendant spent a cop- 
siderable amount of money on the land. Subsequently when the 
dharkast enquiry was resumed, the plaintiff broke faith’ with the 
defendant and made an application for the land. Unfortunately 
the Revenue authorities granted it to him and ignored the claims of 
the defendant. The Plaintiff having got a patta from Government 
instituted this suit for recovery of possession from the defendant. 


Both the lower Courts disallowed his claim on the ground that” 
the plaintiff was estopped by his previous disclaimer from setting up 
a claim to recover the land. We are unable to uphold this view. The 
plaintiff at the time that he expressed his intention not to claim that 
the land should be allotted to him, had no right to it. His suit is 
based on title subsequently acquired by him by grant from Govern- 
ment. Government has not repudiated the grant made to the plain- 
tiff. There is therefore in our opinion no legal answer to the plain- 
tiff’s claim for recovery of the land. An observation contained in 
the Secretary of State for Indian. Bundeppa of Konakondla? has 
been read to us on behalf of the respondent. It is stated there 
(quoting from the earlier decision in Collector of Salem v.Rangappa*) 
that a person who has obtained a patta from Government would ac- 
quire a valid title in the absence of any fraud on Government or. on 
the defendant a rival claimant. There may possibly be cases to which 
that proposition might be applicable. It is possible that a fraud 
practised on a particular party might entitle that party to oppose 
the plaintiff's claim to enforce his legal right. But there was no 
fraud in this case as found by both the lower Courts and we are not 
able to find any defence to the plaintiff’s claim. 


We must therefore reverse the decrees of the lower Courts and 
give the plaintiff a decree for the’ recovery of the land sued for. We 
disallow the claim for mesne profits prior to the date of suit as the 
claim is not pressed. The lower appellate Court will hold an enquiry 
as to the amoufht of mesne profits which the plaintiff is entitled to 
from the date of suit to the date of delivery of possesion and pass a 
final order for the amount that may be found due. The Plaintiff is 
also entitled to costs from the defendant throughout on the value of 


the land. 





“i. (1908) I. L, R. 32 M. 200. 2, (1889) I, L. R. 12 M, 404 
e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Justice Sadasiva 
Ajiyar. ; 
S.T. PL; Palaniappa Chettiar ... Appellant* (Petitioner). 
v. 


T. R? M. A. R. R. M. REE 
Chettiar and other : a 


Power of attorney—Construction—Power to execute decrees does not include 
power of assignment. 


.. Respondents. 


Held that a power of attorney giving power to execute decrees did not 
@authorise the transfer of decrees for a sim considerably lower than the decretal 
amount. 


The power to realize all moneys due to the principal might include a power 
to receive the money due under a decree by means of a transfer of it toa third 
person ; but it canrfot include the power to transfer a decree for asum conside- 
rably less than the amount due under the decree. 


Appeal from the order of the Court of the Subordinate Judge 
of Tuticorin in E. P. 78 of 11 in O. S. No. 9 of 1905. 


The question was about the construction of a power of 
attorney. The material portion of the power of attorney referred to 
in the judgment was as follows. 


“J, the said T. R. M. A. R. R. M. Arunachellam Chettiar, do here- 
by, ordain, nominate, authorise, constitute, retain and appoint T. K, 
Aiyaviar, son of Krishna Aiyar to beemy attorney from this day for- 
ward subject to the conditions of remuneration mentioned in 
the agreement entered into by us with our free consent and in 
the ‘presence of witnesses to-day; to act for me gnd on my behalf 
and in my name or otherwisé for all and such and any of the follow- 
ing purposes that is to say to mortgage and hypothecate my lands, 
houses and property in India and in the Presidency of Madras or 
any part thereof for any lawful purpose or as security for the repay- 
ment of any sum or sums of money now due or hereafter to become 
due or of any sum or sums of money to-be raised and borrowed by 
my said attorney in my name with such interest thereon and upon 
such terms and conditions as he shall think fit and Proper ; to sign 
and execute all bonds, fnortgages and other documents necessary or 
requisite in their behalf and to sell and convey and transfer and 
assign for any lawful purpose any of the immoveable properties 
belonging to myself and situate in the Presidency of Madras and 
to present and to admit execution of documents in any Registrar's 
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office, on my behalf. I do hereby also invest my attorney with power 
to ask, demand, levy, or sue for, recover, receive all sum or sums of 
money, debts, legacies, deposits, in shops, in Courts and elsewhere 
goods, chattels, effects and things whatsoever now owing to, 
recoverable by or belonging to me or which shall or may at any time 
hereafter be due or belong to me and to keep them in safe custody 
or investment as the said attorney shall deem fit. À 


I do further invest the said attorney with power to give, exe- 
cute and pass in my name, and on my behalf valid discharges, 
receipts and releases to all person or persons delivering or paying 
to the said attorney any property or money on my behalf and 
authorize him to appear for me before any court or courts of Justices 
in India and in all public offices ; to execute all decrees in the name 
of my father orin any other name on my behalf or otherwise to 
attach and realize all monies due thereon, to prosecute and defend 
any suit or criminal proceeding whatever brought on my behalf or 
against me to sign and verify plaints, written statements and all 
other pleadings and applications and complaints to proceed to com- 
promise or to admit all claim or claims as the said attorney shall 


think fit and prosecute all appeals and other proceedings in higher 


Courts in the same manner of power and authority. 


I further empower the said attorney to sign, negotiate, accept, 
endorse and make any promissory note or negotiable instrument 
necessary for the occasion and to accept any process or processes 
which may issue from any Coyrt or office to arrange and pay the 
debt already borrowed by me or in my behalf and all sums to be 
hereafter borrowed for the purpose of my litigation, maintenance, 
etc., and get a valid discharge; to compromise all disputes and diff- 
erences between me and others; to refer matters to arbitration ; to 
sign, execute and enforce any award passed thereon and to state and 
finally settle and adjust all accounts and demands whatsoever and 
receive or:pay the balance or balances thereof, if any ,to the creditors. 

I do further authorise and empower the said attorney to nomi- 
nate and appoint one or more substitutes under him or in his place 
for all'and any of the purpose herein beforesaid and to revoke any 
such appointment at his sole pleasure and discretion and pay such 
substitutes, such remuneration as the attorney shall think fit. 

It is expressly declared that this power shall have full force ‘and. 
effect.” : 

V. Viswanatha Sastry for the appellant submitted that the pre- 
amble showed that the agent was to have power to realise all 
proptrties which would include decrees, that he was expressly 
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authorised to “realise moneys due under decrees” that he was in 
addition authorised to borrow and pay off debts, to compromise 
claims, that under the circumstances he must be taken authorised 
to transfer decrees. He relied upon Bryant v. La Banque +; 
cgnferring of certain powers would include medium powers; Bowsted 
page 74. | 


B. Sitarama Rao for the respondent submitted that powers of 
attorney must be strictly construed, the authority must be found within 
the four corners'of the instrument ; Story on Agency S. 68, Halsbury 
vol.l, p. 161, Bryant v. La Banque? that recitals’ may be used to 
eontrol the operation of the general words in the power but cannot 
be used to infer authority not expressly conferred. Powers that can 
be inferred are only medium powers i.e., powers that are necessary for 
the carrying out of the powers expressly conferred. S. 188 Indian 
Contract Act; Story S. 68. The words here do not-amount to con- 
ferring of the power to transfer decrees. To attach and realise moneys 
under decrees do not include “ transfer” of decrees especially at less 
than their face value. On the question of construction, he cited 
Murray v. East India Company,? Hogg v. Snaith,* Bowstead on 
Agency p. 74 Atwood v. Munnings.® 


- The Court delivered the following 


Judgment :—The Subordinate Judge has dismissed the 
assignee’s application for execution in this case on the ground that 
Aiyavier who executed the assignment in bis favour acted beyond the 
powers given to him under the power of. attorney, Ex. A, in making 
the assignment. The scope of Aiyavier’s agency under the power 
of attorney has been discussed at length at the baryand we have exa- 
mined the provisions of the document carefully. We are obliged 
to arrive at the same conclusion as the Subordinate Judge did. 
Arunachella Chetti authorizes Aiyavier by Ex. A. to act for him 
for the purposes enumerated in the power of attorney. The 
enumerated powers include mortgaging and hypothecating lands, 
houses and property for debts due or to become due by the principal, 
selling immoveable properties for any lawful purpose, demanding, 
suing for debts and other claims, giving valid disch&rges, receipts 
and releases for payménts made, negotiating, accepting, endorsing 
and making promissory notes and negotiable instruments: paying 
debts ; compromising disputes and differences between the principal 
and other persons. i 





1. (1907) 6C. L. J. 639. 2. (1893) A. C. 170 at 177. 
3. (1821) 5 B. & A. 204. 4. (1808) I Taunton 347.6 
. 5. (1827) 7B. & C. 278. 
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There is a clause relating to the realization of the decrees ‘in 


these terms : “ to execute all decrees in the name of my father orin - 


any other name on my behalf or otherwise to attach and realize all 
monies due thereon.” There is no clause of a comprehensive charac- 
ter which would show that the principal intended to confer plenary 
powers on his attorney to deal with all properties and rights belonging 
to him. The clause relating to decrees does not in terms” authorise 
the transfer of decrees. It is argued that itmight be held to be 
comprised in the power. to execute decrees. Execution of decrees 
would not according to the ordinary meaning of the .expression 
include transferring decrees. The power to realize all monies 


due to the principal might be held to include a power to receive® 


the money due under a decree by means of a transfer of it to 
a third person; but it would be difficult to make it include a 
power to transfer a decree for a sum considerably less than 
the amount due under the decree. No attempt was made in 
the Lower Court to prove that there was any compromise with 
the debtor which reduced the amount of the decree.’ A power 
of attorney has according to established law, to be construed strictly. 
Such a construction does not disable an attorney from exercis- 
ing all powers incidental to the execution of powers expressly enforc- 
ed on him or from exercising powers which are necessarily implied 
and which may be termed ‘medium powers.’ See Bowstead on Agency 
4th Edn. p. 74, Story on Agency, S. 68. S. 188, of the Indian Con- 
tract Act lays down the same rule. It is necessary to find any power 
contended for within the four corners of the instrument relied on. See 
Byrant Pours and Bryant v. La Bunque and Peuhle,l Bryant 
Pour’s and Byrant v. The Quebeck Bank.? It is not possible to hold 
that the power to fransfer decrees for a consideration which the attor- 
ney thinks reasonable, is incidental to any power expressly conferred 
under Ex. A or is necessarily required for the execution of any of 
such powers. The appellant stated in his petition that Aiya- 
vier was also a partner of the principal and that the transfer of the 


“decree by Aiyavier was within the scope of his “power as partner. 


He also stated that the assignment of the decree was subsequently 
ratified by the principal, but he did not prove either of these facts. 
The diary of the case shows that the parties kad an opportunity of 
adducing any evidence they had to let in. There is nothing be- 
fore us to show that any ‘evidence tendered by the appellant was 
rejected by the Court. The order of the Subordinate Judge must 
therefore be confirmed and the appeal dismissed with costs. 











1, (1893) A. C. 170. 2° (1893) A. C. 179. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Alyar. 


- Neelam Tirupatirayudu Naidu) 


x Garu and others. j Appellants. 
v. 
Vinjamuri Lakshminarasamma ... Respondent. 


Trust Act Ss. 15, 20, 23—Investment in unauthorised securitics—Liability 
of trustec—Interest. 


A trustee is bound to comply with the provisions of S. 20 in the invest- 
ment of trust money; and he is guilty of a breach of trust if he invests it other- 
wise than in accordance with the provisions of the section however well 
intentioned and honestly he might have acted, The measure of prudence requi- 
red of a trustee by S. 15 must be regulated by any specific provisions applicable 
to special matters found in the other sections of the Act. Cl. 2 of S. 15 must 
be applied in conjunction with the other sections of the Act which regulate the 
cases in the measure of prudence required in particular cases. 


Courts in India have not the power like the English courts to relieve the 
trustee from the consequences of a breach of duty in the mattter. 


The trustee is liable to pay interest due on money lost owing to investment 
in an unauthorized manner ; and “failure to invest trust money” in cl. e of S. 23 
includes ‘Failure to invest in an authorized manner.” Even otherwise, 
interest is awardable as damages on the trust money lost by reason of invest- 
ment in an authorized manner. 


Money due to a minor is money that capnot be applied immediately or at an 


early date within the meaning of S. 20. 
e 


Second appeal from the decree of the District Court of Godavari 
at Rajamundry in A. S. No. 15 of 1908 preferred against the decree 
of the court of the Subordinate Judge of Cocanada in O.-S. No.7 
of 1907. 


T. R. Ramachandra Aiyar and R. V. Seshagiri Rao for appel- e 
lants. . 


P. Somasunfaram for P. Narayanamurthi for respondent. 


The plaintiff was appointed trustee in July 1906 in supercession 
of the defendants who were appointed trustees under the will of one 
V. Appalacharlu who died in August 1900. The defendant’s trustees 
inyested the trust fund in Messrs. Arbuthnot & Co., which failed in 
October 1906. .The plaintiff brings the suit for the recovery of dama- 
ges for loss occasioned on account of breach of trust alleged to have 
been committed by the defendants in as much as they did not invest 
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Tirupatira. the money in authorized securities. It may also be noticed that the 
yuda Naidu trust fund was invested in fixed deposit at one year’s notice and had 


Ue not matured at the time of the failure of Messrs. Arbuthnot & Co. 
Lakshmi- a 
narasamma. T. R. Ramachandra Aiyar and R. V. Seshagiri Rao 


' contended —That the language of S. 15 of the Indian Trusts 
act controls: S. 20 of the same act. The Trustees who hąve invest- 
ed the moneys honestly and bona fide— Messrs. Arbuthnot & Co. 
were in a solvent condition in 1902 when the mqneys were invested— 
should be exonerated from all liability even assuming there is a breach 
of trust. Speight v. Gauntt, per Jessel M. R. The tiustees are 
only to hand over the trust property in favour of, the Guardian and 
they have done so in their case. On the question of interest he con- 
tended that no interest should be allowed as there was no provision 
tor interest in the Trusts Act. S. 23 explained. 


P. Somasuudaram for P. Narayana Murthi contended that 
S. 15 of the Trust Act does not control S. 20. The latter section 
imposes a statutory liability and cannot be violated. The provi- 
sions are mandatory. S. 15 spzaks of the degree of diligence 
required to be exercised in cases of management of the trust estate. 
The illutrations toS. 15 support this view. The object of S. 20 is the 
preservation of the trust estate more than its accumulation. See 
In re Cassumali Javer Bhai Pirbhai*. English cases are not 
applicable as the language in the English Trustees Act of 1893 is 
“a trustee may invest” and that of the Indian Act “is bound 
to invest.” Moreover in Speight v. Gaunt their Lordships 
expressly make a reservation in favour of the express mandate 
of the testator viz., that the trustees cannot infringe his instructions 
see cl. (j) S. 20. Tke degree of care to be exercised in cases of trust by 
trustees is well laid down in Learoyd v. Whiteley* see Lord Watson’s 
judgment Lewin on Trusts p. 1146 and 1148. The trustee himself is 
e the guardian and he cannot expend the corpus estate. . See S. 41 of 
the Trusts Act. Lewin p. 714. On the question of interest S. 23 ill. 
*(e) is quite clear and lays down the rule in the case of improper 
and hazardous investment ; Lewin p. 319, 320. 


The Courtedelivered the following 

Judgment :—The question for decision*in this second appeal 
is whether the defendants have been rightly held liable by the’ 
District Judge for the damages caused to the plaintift in consequence 
of the investment of the money drawn by them from the Oriental 
Life Insurance Company as trustees under the will of one Appala 


1, (1883) 22 Ch. D. 727. 2. (1906) 8 Bom. L. R. p. 883. 
3.. (1883) 9 A. C. 1 at 19. 4. (1887) 12. A. C. 727. 
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Charlu with the late Messrs, Arbuthnot & Company. In consequence 
of the failure of Messrs. Arbuthnot and Company most of the 
investment was lost and the plaintiff who was appointed by the 
Court as trustee in the place of the defendants seeks to recover 
fom them the amount lost with interest. According to the provi- 
sions of the will the trustees after realising the amount of the 
insurance were to pay Rs. 200 to the testator’s brother, Rs. 400 to 
his daughter for her bride’s jewels and the remainder to his minor 
son. The first sum of Rs. 200 was paid to the brother by the 
trustees. The remaining amount was invested by them with Messrs. 
Arbuthnot and Company in 1902 on fixed deposit for a period of 
one year. The deposit was renewed oa each occasion that it fell 
due before the failure of the firm. The defendants handed over 
the deposit receipt to the plaintiff on the 19th October 1906; but 
before the deposit matured again the firm failed. 


Mr. T. R. Ramachandra Aiyar, the learned vakil for 
appellants, has argued two contentions before us. The first is that 
this is not a case where the trust money could not be *‘ applied 
immediately or at an early date” within the meaning of section 20 
of the Indian Trusts Act and that the trustees were not therefore 
bound to invest it on any of the securities enjoined by that section 
and that they were therefore bound only to act as directed by 
Section 15 of the Act, that is “to deal with the trust property as 
carefully as a man of ordinary prudence would deal with such pro- 
' perty if it were his own.” The second gontention is that as they 
acted with ordinary prudence the provisions of the latter part of 
section 15 must be applied that “a trustee so dealing (that is, with 
ordinary prudence) is not responsible for the loss, destruction or 
deterioration of the trust property.” The first contention cannot 
be upheld. With respect to the amount payable to the minor the 
money could not be applied for the purposes of the trust at an early 
date as the trustees could not pay the money until fhe attainment 
of his majority. [tis impossible to hold that they could discharge 
themselves by payment to the minor’s natural guardian who was 
his mother. They took the place of the guardian So far as the 
protection of this monty was concerned and could not lawfully 
make payment either to the infant or to the guardian. See Perry 
on Trusts Vol. 2, section 624, and section 41 of the Trasts Act which 
expressly authorises the trustee for a minor, to “pay to the 
guardians, (if any) of such minor, or otherwise apply for or towards 
his maintenance or education or advancement in life, or the reason- 
able expenses of the religious worship, marriage, or funeral, the whole 


Tirupatira- 
yudu Naidu 
v. 
Lakshmi- 
narasamma. 


‘irupatira- 
udu Naidu 
Ve 
Lakshmi- 
arasamma, 


602 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXIII, 


or any part of the income to which he may be entitled in respect of 
such property.” With respect to the sum of Rs. 400 payable to the 
testator’s daughter the money might perhaps be regarded as capable 
of being applied at an early date but the trustees refused to make 
payment when demanded by the daughter’ s guardian, and having taken 
the responsibility of keeping money in investment for a long time 
they were bound to make the investment in accordance with their 
obligations as trustees. It is contended that section 15 of the Trusts 
Act lays down the paramount rule applicable to all dealings of trus- 
tees with trust property and controls all other special provisions in 
the Act including section 20 regulating the mode in which they should 
make investments, and as Messrs. Arbuthnot and Company had such® 
a high reputation for credit and solvency that any man of ordinary 
prudence would consider it safe to invest his money with them there 
was no obligation to make the investment in one -of the securities 
mentioned in Sec. 20. This contention it is impossibile to accept. 
The specific provisions contained in the other sections of the Act 
are as obligatory as the general provisions in Sec. 15, The measure 
of prudence required of a trustee by Sec. 15 must be regulated by 
any specific provision applicable to special matters found in the other 
sections of the Act. There can be no doubt that the defendants 
were bound to comply with the provisions of Sec. 20 and having 
failed to do so they must be held to have committed a breach of 
trust although there can be no reason to doubt that they acted 
honestly and with the prudence which an ordinary man would exer- 
cise in the conduct of his owp aftairs and that they were influenced 
merely by a desire to secure for the minor a higher rate of interest than 
could have been, obtained by resorting to some of other modes 
of investment sanctioned by section 20. In re Speight; Speight v. 
Gaunt? Bacon V. C. observed “ That Gaunt was full of friendly and 
kindly intentions towards the family of the testator I have no doubt, 
and that he did his best to promote their interests preceding the 24th 
of February I fave no doubt. Most perfectly honest intentions alone 
regulated his conduct......... But that does not help me to the solution 
of this question in the slightest degree. It becomes now, after the 
facts I have stted, a question of law only. The law on the subject 
is, and has been for centuries, too clear to admit of the possibility of 
doubt, and neither under Lord St. Leonards’ Act, nor in any of the 
cases in which the Court has found excuses for trustees, and on some 
occasions has been able to relieve them from the burden sought to 
be cast upon them, has the Court lost sight of the plain principle that 
a trystee who takes another man’s money into his hands is bound, 
1, (1888) 22 Ch. D. 727. 
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whatever other duties he may have to discharge, to take care that 
that money shall be preserved, and not to deal with it or to 
do anything with it which a prudent and reasonable man 
would not do with his own money. That is the rule which 
is, properly to be applied to this and to all such like cases.” 
This observation was in no way dissented from by the Court of 
Appeal, Jessel M. R. only objecting to the trustee being required 
to take greater precautions than a prudent man of business should 
and dissenting from Bacan V. C. only in so far as that learned Judge 
observed that resort to a broker for purposes of investment was 
NO justified. In Learoyd v. Whiteley! Lord Watson observed : 
“ As a general rule the law requires of a trustee no higher degree 
of diligence in the execution of his office than a man of ordinary 
prudence would exercise in the management of his own private 
affairs. Yet he is not allowed the discretion in investing the moneys 
of the trust as if he were a person sui juris dealing with his own 
estate. Business men of ordinary prudence may and frequently do 
select investments which are more or less of a speculative character ; 
but it is the duty of a trustee to confine himself to the class of 
investments which are permitted by the trust, and likewise to avoid 
all-investments of that class which are attended with hazard. So 
long as he acts in the honest observance of these limitations, the 
general rule already stated will apply.” 


The next. question is whether the defendants can be relieved 
from the consequences of their breach of trust by -anything which 
can be found in sec. 15 of the Trusts Act. Their contention is that 
the,clause in section 15 that a trustee acting with prudence is not 
responsible for the loss destruction or deteriorftion of the trast 
property would permit the Court in a proper case not to award 
damages to the beneficiary caused by a breach of trust. This is 
clearly not the meaning of the section. Chapter 3 of the Trusts, 
Act treats of the “duties and liabilities of trustees.” The various 
duties of trustees are laid down in sections 11 to 22. Sections 23 to” 
30 deal with their liabilities in cases of violations of trusts. It 
cannot be held that the provision in section 15 exempting trustees 
from responsibility where they have acted with prudence is intended 
to exonerate them where by not acting with prudence they have 
committed a breach of trust. The meaning of the second clause of 
the section is that where a trustee has acted with prudence he could 
not be held to be guilty of breach of trust. But this rule must be 
applied in conjunction with the other sections which regulate the 








1. (1887) 12 A, C. 727. 
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measure of prudence required in particular cases. Section 23 lays 
down in broad terms that “ where the trustee commits a breach of 
trust, he is liable to make good the loss which the trust property or 
the beneficiary has thereby sustained.” This statement is followed 
by certain exceptions to the rule. It is impossible to hold that 
section 23 can be controlled by interpreting section 15 in such a 
manner as to exempt a trustee from liability for damages on the 
ground that he has not acted with ordinary prudence. If this were 
the intention of the legislature it would undoubtedly have stated so 
by laying down a rule of liability far less comprehensive than that en- 
acted in section 23. The Indian Trusts Act was closely modelled on 
the English law of trusts. There was no power in the English” 
Courts to save a trustee from the consequences of his breach of trust 
when the Indian Act was passed. Thus Bacon V.C. felt bound to 
award damages against the trustee in In re Sheight,Speight v. Gaunt? 
already referred to, although he held the trustee free from all blame. 
In England several statutes have been subsequently enacted to relieve 
trustees in cases where loss accrues to the estate in consequence of their 
acts. See sections 8 and, 9 of the Trustee Act of 1893. Secticn 3 
of the Trustee Act of 1886 gave relief to the whole extent that Mr. 
Ramachandra Aiyar desires that a trustee should have. It says 
“ If it appears to the court that a trustee, whether appointed under 
this Act or not, is or may be personally liable for any breach of trust 
whether the transaction alleged to be a breach of trust occurred be- 
fore or after the passing of this Act, has acted honestly and. reason- 
ably, and ought fairly to be „excused for the breach of trust and for 
omitting to obtain the directions of the Court in the matter in which 
he committed such breach, then the Court may relieve the trustee 
either wholly or partly from personal liability for the same.” Un- 
fortunately the Indian Courts have not been given the power to 
protect trustees in any case where a clear breach of trust 

e has been committed. The ordinary principle must therefore 

„apply, that when an injury has been caused to the beneficiary by an 
act done by the trustee in violation of his duty ‘he is entitled to 
claim from him the damages he has sustained by his breach of trust. 
The District Judge’s opinion that the defendants are liable for the 
repayment of the amount lost by the failureeof Messrs. Arbuthnot 
and Co. must therefore be upheld.’ 


“The only remaining point is whether the award of interest by 
the District Judge on the amount lost is proper. The appellants 
rely on Sec. 23 of the Trust Act which lays down that a trustee 





1. (1883) 22 Ch. D, 727, 
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committing a breach of trust is not liable to pay interest 
except in the cases mentioned therein. None of the enu- 
merated cases would comprise this case unless it can be brought 
under clause (e) which applies “where the breach consists 
in failure to invest trust money and to accumulate the interest or 
dividends thereon.” Where the trustee invests money in an unautho- 
rised security this must apparently be treated as tantamount to 
failure to invest, fora trustee cannot be taken to have fulfilled his 
duty to invest unless he does so in the manner required by law. 
Besides, it may be doubted whether the rule disentitling the benefici- 
ary to interest except in the cases enumerated could be applied 
where the trust money has been altogether lost. . The Court should 
have power in such cases to award interest as damages. Illustration 
to section 23 shows that where a trustee has failed to invest trust 
money in the manner directed by the instrument of trust he is 
liable for interest although he may have made some other investment. 
The same principle should be applicable where the failure is in 
making an investment in accordance with the provisions of section 
20. Illustration (b) justifies the same conclusion. The District 
Judge must therefore be held to be right in awarding interest also. 


In C. S. No. 64 of 1909 (on the file of the High Court, Original 
Side) where certain trustees made an investment of trust monies with 
Messrs. Arbuthnot and Company, Sankaran Nair J. held that they 
were liable for the loss caused by the failure of the firm. He also 
directed the trustees to pay intereste But the arguments urged in 
the present case with respect to sectiog 15 of the Trusts Act and 
with regard to the trustee’s liability for interest do not appear to have 
been addressed to the learned Judge. = 


The result is that the second appeal must be dismissed with 
costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Siv Ralph Sillery Benson, Officiating Chief Justice” 


and Mr. Justice Napier. 


G. T. Gilmore zh .. Plaintiff Appellant.)* 
v . ; 
State of Travancore ... Defendant Respondent. 


C. P. C. Ss. 85, 87—Suit against the state of Travancore—J urisdiction of 
British Indian Courts—International law. 


A suit against the state of Travancore or irs Dewan for damages for wrong- 
ful dismissal is as much against the soveriegn Prince or ruling chief within the 


#0. S. A. No. 27 of 1910. i 18th October 1912. 
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meaning of S. 85 C. P. C. and is not maintainable in British Indian courts with: 
out the consent of the Governor-General in council. 
Appeal from the order of the Hon’ble Mr. Justice Wallis, dated 
10th August 1910, in the Original Civil Ee of this court in 
suit No.\142 of 1910. 


K. Naraina Rao for appellant. 


C. P. Ramaswami Iyer for respondent. 
The Court delivered the following 


Judgment :—This is an appeal against the order of Wallis J. 
on the original side dismissing the plaintiffs suit under Rule 57 of 


the Original Side Rules which provides that when the plaint discloses? 


no reasonable. cause of action or, is vexatious, the Judge may strike 
out the plaint and dismiss the suit. 


The claim is to recover the sum of Rs. 94,000 Roa the state of 


Travancore or Dewan of Travancore as damages for wrongful 
dismissal from the service of that state. 


His Highness the Maharajah of Travancore is a, “ Sovereign 


Prince or Ruling Chief” within the meaning of Secs. 85 to 87 of the - 


Code of Civil Procedure and may not be sued in our Courts without 


the consent of the Governor-General in Council which admittedly 


has not been given in this case. 


It is contended that the present suit is not against the Maharaja 
but against the State of Travancore or the Dewan as representing 
the State. a 


We do not think that any such distinction can be drawn. 


The Code of-Civil Procedure makes no provision for suits against 
such a state apart from its Prince or Chief, and we have not been 
referred to any precedent for such a suit. 


We are of opinion that no such suit will lie under the Code of 


. Civil Procedure. Apart from its provisions it is clear that under the 


well established rules of International Law no such suit will lie. It 
is only necessary to refer to the cases of Beer Chander Manikya 
v. Raj Coomar Noboodey Chunder Deb Burnono1, Strousber] v. 
Republic Costu Costa Rica?, . 


We dismiss the appeal with costs. 





pmnan maa aaa e 
1. (1883) I. L. R. 9 C. 535 $ 2. (1880) 29 W, R. 125. 
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‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Abdur Rahim and Mr. Justice Sundara 
Aiyar. 
Mamabi and others  ... ay a ... Appellants. 


V. 


Achafath Parakat—Maliga purazil eN 


Kunhifappi Haji and others Respondents. 


Limitation Act drt. 129, 19,—Prescription—Ri ght of Ottidar in Malabar 
—Knowlcdge, if necessary for cause of action to arise. 


The right of an ottidar in the West Coast for pre-emption consists in a 
evight toelect, where there has been an attempt on the part of the owner of the 
property to sell it to a third person, whether he will buy it for the same price 
as that offered by the third person or not. Such aright can only be exercised 
when the ot tidar knows first of all that the property is sold or attempted to be 


sold to another person and what the terms are on which it is so proposed to be 
sold. 


Art. 120 is the article applicable to a suit to enforce the right of pre-emp- 
tion by the ottidar when the ottidar himself is in possession and there is no 
registered deed as required by art. 10; and the cause of action arises only 
from the date of the ottidar’s knowledge of sale, 


“In what does the ottidar’s right of pre-emption consist ’’ considered. 

Second appeal from the decree of the Court of the Subordinate 
Judge of North Malabar in A. S. No. 346 of 09 presented against the 
decree of the Court of the District Munsif of Tellicherry in O. S. 
No. 545 of 08. 

The Advocate-General (J. L. Rosario) for appellants. 

T. V. Seshagiri Aiyar for respondents. 

The Court delivered the following _ $ 


Judgment :—This appeal arises in a suit instituted by an 
ottidar to enforce his right of pre-emption, and the question argued 
before us is, whether the lower courts are right in dismissing the 
suit on the ground that itis barred by limitation without finding that 


six years had elapsed since the date the plaintiff came to know of ° 


the sale by auction. There is no finding when the plaintiff had 
knowledge of the auction sale. We are asked to consider whether it is 
enough for an ottidar who seeks to enforce his right ‘of pre- emption 
to show that he has come to court before the expiry of six years 
from the date he came to know of the sale to a third person. 


It is contended on behalf of the respondents ‘that art. 120 of the 
Limitation Act does not imply that time runs from the date when the 
ottidar came to know of the sale, in other words, the right to sue arises 


aa —e 
*S. A. No. 356 of 1911. 2 18th October 1912. 
#1 
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from the date of the sale or the contract to sell, independently of 
when he had knowledge of such sale or contract. We may mention 
that there is no dispute before us that art. 120 applies to this case for 
it is clear that article 10 does not apply because the ottidar himself 
is in possession and there has been no registered instrument of sale 
within the meaning of that article. Article 120 is in general terms. 
The third column of that article lays down that the six" years run 
from the date “ when the right to sue accrues.” It is argued by Mr. 
Seshagiri Aiyar on behalf of the respondent’ that we should ‘be 
adding words which are not in the article if we were to hold that the 
right to sue arises on the plaintiff coming to know of the sale of 
which he complains. No doubt generally speaking Art. 120 does not? 
make it a condition that the plaintiff should have knowledge of the 
facts which gave rise to the cause of action before time begins to run. 
But there can bz no doubt and this Mr. Seshagiri Aiyar very fairly 
concedes that if the nature of the right imports as a necessary con- 
dition, knowledge of certain facts, then the right to sue cannot be 
said to arise in such a case unless the plaintiff has the necessary 
knowledge. The right of pre-emption which an ottidar has depends 
entirely on the custom which prevails in the West Coast. The 
materials from which the usage is to the gathered, and the nature 
and extent of the right of pre-emption are to be found in certain 
decisions of this court. The cases to which we have been referred 
are Cheria Krishnan v. Vishnut Vasudeva v. Keshavan?, 
Kanburankutti v. Uthotti*, Ammoti Haji v. Kunhayan kutti*, 
Krishna Menon v. Keshavans, Ramasami Pattar v. Chinnan 
Asaris, Kurri Veera Reddi v Kurri Bapireddi? and Kada Kama- 
valli Sankaran Musad v. Moppatt®. None of these authorities 
directly decide foe present question. Thc case of Ramasami 


_ Pattar v. Chinnan Asari® is hardly in point, because the right to 


purchase the property in preference to third persons was conferred by 
an express contract; and the Full Bench decision in Kurri Veera 
Reddi v, Kurri Babi Reddi? is cited only to show that a mere 
contract in favour of the defendant to sell the property to him is no 
answer to a suit in ejectment. Here the suit is by the ottidar him- 
self to estab§sh his right. The other cases deal with different 
questions relating to the right of pre-emption possessed by an ottidar. 
Apart from any particular form of language that has been used in 
some of these cases, we think it can be fairly inferred from the 


Wi 





(1882) I. L. R. 5 M. 198, 

(1890) I. L. R. 13 M 409. 
(1897) I. L. R. 20 M. 205. 
(1906) I. L. R. 29 M. 336. 


(1884) I. L. R. 7 M. 309. 

(1892) I. L. R. 15 M. 480. 
(1901) I. L. R. 24 M. 449. 
(1909) I. L. R, 30 M. 388, 
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course of decisions in this court that the right of ottidar consists in a 
right to elect, when there has been an attempt on the part of the 
owner of the property to sell it toa third person, whether he will 
buy it for the same price as that offered by the third person or not. 
It is obvious that such a right can only be exercised when the ottidar 
knows first of all that the property is sold or attempted to be sold 
to another person and what the terms are on which it is so proposed 
to be sold. If he has no knowledge of either fact he is not in a posi- 
tion to make any election. As itis put in some of the cases an 
ottidar is entitled to have an opportunity given to him to make the 
election to which his right of pre-emption entitles him. If this be 
Correct apprehension of the ottidar’s right we think it follows that 
the right to sue does not arise until the ottidar knows of the sale of 
the property and the terms of the sale. Both the lower Courts: have 
dismissed the suit finding the question of limitation against the 
appellant, reckoning the period of limitation from the date of 
sale and as we have stated it is not found when the ottidar came 
to know of the execution sale. That is a point which must be 
decided, for in our opinion-time would only run from the date of the 
ottidar’s knowledge of the sale. We- therefore resolve to set aside 
the decrees of both the Courts and remand the case to the District 
Munsif for disposal according to law having regard to the above 
remarks, 

We may mention that in some of the casés viz., in Cheria 
Krishnan v. Vishnu, Vasudevan v. Keshavan® and Ammoti 
Haji v. Kuhayan Kutti? language is used which might imply that 
the right of pre-emption consists in a right to have an offer made 
by the owner of the property to sell the property to the ottidar for 
the same price for which he has contracted to sell*to a third person. 
We might have some hesitation in saying that this is an accurate 
definition of the nature of the right, because such a definition if 
strictly pursued to its logical conclusion might lead to difficulties 
and complications. We, however, refrain from pronouncing any 
definite opinion on*this point as the learned Advocate-General says 
that if it be found that his client had knowledge of the sale more 
than six years before the institution of the suit he vould not be 
prepared to contend on the facts of this case that the suit would still 
be within time, because no offer was made to him by the owner of 
the property before the auction sale. 

The costs of this appeal will abide the result. * 





1. (1892) I-L. R. 5 M. 198. 2. (1884) I. L R. 7 M. 30% 
3. (1892) I. L. R. 45 M. 480. 
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; IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present. :—Mr. Justice Ayling, and Mr. Justice Napier. 


; : , [6th and 7th 
Krishna Aiyar, and others ... Appellants.” | Defendants. 


V. ` 
Shamanna, minor legal representative of the) f 
plaintift by his guardian Vengalaxmi Ammal and p > Respondents. 
others bus oe wes sexe i | 
Hindu Law—Joint family—Contract for sale of land—Specific perfor- 
mance against minor member’s interest—Damages—Specific Relief Acts 
S. 16. 


e 
An assent toacontract for sale of lands by a deceased co-parcener before 


Krishna his death cannot affect the surviving co-parcener, 
Aiyar 
v. 
jhamanna, 


A person with whom a contract for sale of family lands was entered into by 
only one of Several co-parceners of a joint Hindu family and which could not 
be specifically enforced is entitled to damages against the contracting co- 
parcener under S. 16, Specific Relief Act. 


Obitcr, A managing member has power in proper circumstances to bind the 
minor’s interest by contract for sale of family immoveable property ; and 
specific performance can be decreed against that interest. 

Appeal from the decree of the District Court of North Arcot in 
Original Suit No, 47 of 1907. 


Facts are set out in sufficient fullness in the judgment. 
K. Srinivasa Aiyangar and B. Sitarama Rao, for appellant. 
T. Rangachari for respondent. i 


K. Srinivasa Aiyangar. The suit is upon an agreement 
by all the defendants, the major defendants for themselves 
and the mino. {fh2 first objection to such a suit is that as 
against the minor, no specific performance can be had. Mir. 
Sarwajan v. Fakiruddin.+ ‘The principle is that the guardian 
cannot bind the minor by a personal covenant; Waghela Rajasan ji 
v. Shakh Masluddin?; secondly there having been a higher offer 
before the completion of sale, the guardian is not bound to carry it. 
Chitarkal v. Jagannath Prasad.® The same principles apply even 
when the minor is a member of a Hindu family. Jamsetji v. 
Kashinath*. * Inadequacy of price is a ground in the case 
of a minor to refuse specific performance. Jamsetji v. Kashi- 
nath*. So far as the other members are concerned the first objec- 
tion is that the contract is by the Ist defendant in his own individual 
capacity and in respect of his own property and not as manager. 

*Appeal No. 41 of 1910. 4th October 1912. 


le (1911) I. L. R. 39 C. 232. (P. C.) 2. (1882) I. L. R. 11. B. 551. 
3. (1906) I. L. R. 29 A. 213. | 4, (1902) I. L..R. 26 B. 326, 
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Such a contract is not binding as against the other members. Bal- 
want Singh v. Mahraja Singh! There is no presumption that the 
managing member seeks to execute his power. Simbhunath Pande v. 
Golap Singh.* In this case, the suit is not on that basis and no evi- 
dence is given of necessity which ought to have been done—see Guru- 
swamy Sastrial v. Ganapathia Pillai?, Thakur Prosad Singh v. 
Syed Yahya Hossain*. The price is so inadequate as to amount to 
a breach of trust. As against the other members, plaintiff cannot have 
specific performancé on a contract by the manager; see Kosuri 
Ramaraju v. Ivaludy Ramalingam*, Srinivasa Reddi v. Siva- 
rama Reddi.6 Hecan have specific performance in respect of 

ethe share of the Ist defendant for the whole money. Subba kani 
Reddi v. Seshachellam Chetty?; Lumley v. Ravenscrofts. The 
manager’s contract cannot be enforced unless having regard to the 
nature and the terms of the transaction, it is justified ; Hurronath Rai 
Chowdhri v. Randhir Singh®, Nathmal Das v. Dhalip Singh.’ ° 
In this case, it is not the contract of the manager at all. ‘lhe idea 
of de facto manager as put forward in Mudit Narayan Singh v. 
Raulat Singh. Krishna Aiyar v. Krishnasami Aiyar+* is that 
of an agent. In this case, there is no evidence of a renunciation by the 
dejure manager of his position as such even if such renunciation would 
confer on him the authority to bind the other members by his aliena- 
tions on the analogy of Kenath Puthen Vittil Tavashi Shuppu v, 
Narayanan.13 In the case of any member other than the managing 
member, express or implied consent by all ought to be proved 
Vishnu v. Babaji. Even supposing that the contract was by the 
lst defendant as manager, in the absence of urgent necessity, con- 
sultation of the other members was necessary. Miller v. Ranga- 
natha Mullick.?5 b 


T. Rangachari submitted that the contract was with the con- 
sent of and ratified by the adult members of the family which brought 


the case within the exception in Kosuri Ramarajuv. Ivaludye 
Ramalingam.” The Privy Council case Mir Sarwajan v. Fak- 


hruddin46 has tio bearing on the case of Hindu Law managers 
to whom Gharibullah v. Khalak Singht’ applies. 





1. (1911) L L. R. 34 A. 296 (P. C.) 2. (1887) I. L. R.14 C. 572. 
3, (1882) I. L. R. 5. M. 337. 4. (1911) 16 C. L. J. 119. 
5 (1902) I. L. R. 26 M. 74. 6. (1908) I. L. R. 32 M. 320. 
7. (1909) I. L. R. 33 M. 359. 8. (1895) 1 Q. B. 689. 
9, (1890) I. L. R. 18 C. 311. 10. (1911) bh L. R. 34 A. 126. 
11. (1902) I. L. R. 29C. 797. 12. (1900) I. L. R, 23 M. 597. 
13. (1904) I. L. R. 28 M. 182. 14. (1908) I. L. R. 32 B. 375. 
15. (1885) I. L. R. 12 C. 389. 16. (1903) I. L. R. 25 A. 407, (P.C.) 


17. (1911) I. L. R. 39 C. 232., 
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De facto managers can alienate, see Mudit Nurayan, Singh v. 
Raulat Singh) Krishna Aiyar v. Krishnasami Ayyar® and the 
authorities cited in Mudit Narayan Singh v. Raulat Singh}. See 
Hanooinanprasad Panday’s Case? Arunachella Reddi v. Chidam- 
bara Reddi. The last was a case where there was a legally authoris- 
ed guardian. Father’s attestation shows that he was a consenting 
party aad is sufficient to cure the defect if any in the power of the 
Ist defendant. The Privy Council decision in Balwant Singh’s 
case® has no application to the present. There the manager purported 
to act as absolute owner in denial of the rights of the other mem- 
bers. There is no such suggestion in this case. Evidence is admis- 
sible to show in what capacity the lst defendant acted in this case. 
Kanti Chunder Goswami v. Bisheswas Goswami’. The only 


conclusion upon the evidence is that he acted as manager. If 


he acted as such, his discretion ought not to be too closely scrutinis- 
ed Ratnam v. Govindarajulut. The dissent of the other members 
is immaterial; Nathaji v. Sitaram8. It is immaterial whether a 
decree for specific performance is given against the other members 
or not. If the contract is held binding against the others, that is all 
what is required. The proper decree to be passed is that stated in 
Subbiah Pillai v. Vellappa Naicker®. Possession can also be decreed 
in such a suit; possession cannot be got in another suit Narayana 
Kavirayan v. Kandasami Goundan1°, There is no difference bet- 
ween suits for specific performance against parties to contract and 
suits against strangers in this matter. 


B. Sitarama Rao for appellant replied cur ad vult. 
The Court delivered the following 
e 


Judgment :—This is an appeal from the judgment of the 
District Court of North Arcot in a suit for specific performance of 
a contract. The defendants Nos. 1 to 5 were the members of a 
joint family of which the 5th defendant was the father and the 1st 


defendant the eldest son. Defendants Nos. 6 and 7 were persons, 


who had taken from the 5th defendant a sale of the property in 
question after the date of the contract sued on. The contract is 
dated the 27th*August 1906 and by it the property was agreed 
to be sold for Rs. 2,375 and it was executed by the Ist defendant 
and witnessed by the 5th defendant. The sale to defendants 





1, (1902) I. L. R. 29, 797, 2. (1900) I. L. R. 23 M. 599, 
3. (1856) 6. M. I. A. 393 4. (1902) 13 M. L. J. 223. 
5. (1911) I L. R. 34 A. 296. 6. (1897) I. L. R. 25 C. 585. 
7. a (1877) 1. L. R. 2 M. 346. 8. (1902) 4 Bom. L. R. 587. 
9. (1912) 22. M. L. J. 124. Í 10. (1898) I. L. R, 22 M, 24. 
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Nos. 6 and 7 of the same item of property is dated the 20th of 
September 1906 and was for asum of Rs. 2,900. The District 
Judge has given a decree to the plaintiff directing defendants Nos. 1 
to 3 and the 2nd defendant as guardian of the 4th defendant to 
execute a sale-deed to the plaintiff and put the plaintiff in possesion 
and with other reliefs has given a declaration that the sale-deed to 
the 6th ahd 7th defendants was void and ineffectual as against the 
plaintiff. The 5th defendant is dead. Defendants Nos. 6 and 7 
appeal ‘and their contentions are as follows :---(1) that prior to the 
date of the agreement in favour of the plaintiff there was an oral 
agreement between them and the other defendants dated the 22nd 
August 1906.to sell the property to them fér the sum of Rs. 2,275, 
(2) thatat the date of the sale to them there was no subsisting 
contract between the plaintiff and the other defendants, (3) that the 
plaintiff's contract is not binding on any party but himself because 
(a) the first defendant was not the managing member (b) even if he 
was de facto manager it was not made with the express consent of 
the 2nd and 3rd defendants as alleged in the plaint and the 4th de- 
fendant being a minor specific performance cannot be had against 
him with the result that the plaintift could only bind the Ist defen- 
dant on his contract in which circumstances the court would not 
grant the specific relief sought for but would only award damages. 
We will take these contentions in order and see how far they are 
proved and are an answer to the plaintiff’s claim. 


We are unable to accept the evidence of the alleged oral agree- 
ment of the 22nd August 1906. Mr. K. Srinivasa Aiyangar relies 
chiefly on the fact that defendants Nos. 6 and 7 purchased stamp 
papers soon after the date of the alleged agreement and also on the 
fact that that agreement is recited in the sale deed. The story 
however is utterly improbable on the face of it. The 6th and 7th 
defendants allege that they were in negotiation for|this property for 
a month prior to the alleged oral contract, that they originally ° 
having offered Rs. 2,000 and the family insisting on Rs. 2,500, at, 
the end of the ménth they eventually agreed to pay Rs. 2,275, If 
this be so it is inconceivable that they should have subsequently paid 
Rs. 2,900 for the same property instead of insisting @n their contract 
being carried out. According to their own case the negotiations for 
the oral contract were carried on with the 5th defendant, the father, 
whom they themselves alleged to be the managing member, and 
lastly it is unlikely that after such protracted negotiations the agree- 
ment should not have been reduced to writing. We have no doubt 
that the idea of this oral contract was first conceived on the 20th 
of September 1906 when the sale-deed was executed. 
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For the contention that there was no subsisting contract at the 
date of the sale reliance is sought to be placed on a discussion that 
is said to have taken place between the plaintiff and the defendants 
Nos. 1 to 5 on the 5th of September on which date he undoubtedly 
asked the Ist defendant to execute a sale-deed and we are asked to 
hold that he abandoned his right to the execution of the deed, stated 
that he was going away to Nellore for his father’s ceremony and 
that he would resume negotiations when he returned, but that if he 
did not return shortly they could sell the property to any body else. 
We have examined the whole of the evidence very carefully and do 
not find that this contention is proved. Weare satisfied that what 
took place with regard to the plaintiff’s contract is as follows. The 
1st defendant uadoubtedly entered into a contract-with the plaintiff 
on the 27th August 1906 for the sale of the lands, which contract 
was witnessed by the 5th defendant, but we do not believe that this 
was made with the express consent of defendants Nos. 2 and 3 as 
the evidence called for the plaintiff would have us believe. On 
September 5th, when the plaintiff demanded his sale-deed the Ist 
defendant informed him that the 2nd and 3rd defendants would not 
agree. The plaintiff then recognised that the agreement to sell to 
him was executed by the Ist defendant only and was not bind- 
ing on defendants Nos. 2,3 and 4. He did not abandon his con- 
tract but he hoped to get the consent of defendants Nos. 2 and 
3 by paying a little more and left them to go to Nellore in- 
tending to make that arrangement when he returned. Mr. T. 
Rangachariar for the plaintiff contended that the Ist defendant 
was the de facto managing member,: the father being old and 
ill, having resigned the management, and that even if express con- 
sent is not found there was necessity proved which makes the 
contract binding on the junior members, while Mr. Srinivasa Aiyangar 
contra contended that the 1st defendant did not intend to convey more 

*than his own interest and that even if he did intend to do so the docu- 
ment does not purport to,convey more than his own interest and lastly 
that necessity was neither set up in the plaint nor prdved and therefore 
the family interest would not pass. In support'of the second proposi- 
tion he relies onea recent decision of the Privy Council in Balwant 
Singh v. R. Clancy.+ This case however does not support his pro- 
position. The decision did not turn on the words of the document 
but on the surrounding circumstances which were examined by the 
Court to ascertain tHe true intent of the document. In that case the 
executant was shown to have been claiming the property as the 
owner of an impartible kaj and the document itself recites this claim. 

ts 1. (1911) I L. R. 34 A. 296, 
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The caseis an authority far the exactly opposite proposition that sur- 
rounding circumstances must be looked to to see whether the executant 
purported to convey his interest or the family interest. This 
was expressly decided by a Full Bench of five judges in Kanti 
Chunder Goswami v. Bisheswar Goswami. It is true that 
in Simbhu Nath Pande v. Golap Singh,2 their Lordships of 
the Privy*Council say that a purchaser who is bargaining for the 
entire family estate would hardly be satisfied with a document purpor- 
ting to convey only the right and interest of the father, but their 
Lordships used that as one test only of the intention of the parties. We 
cannot therefore accept the contention that this agreement purported 
e only to convey the Ist defendant’s interest. * We have no doubt that 
"when the 1st defendant executed that document he wished the plain- 
tiff to believe that he was conveying the whole family interest in the 
property. But on the question of necessity we can find no evidence 
of pressure. What is required to justify such a sale has been laid 
down long ago in Hanooman Persaud’s case,* “ The actual pressure 
on the estate, the danger to be averted, or the benefit to be conferred 
upon it, in the particular instance, is the thing to be regarded”. 
There is no evidence of the condition of this estate or of any threa- 
tened proceedings or even pressure of creditors and it further tells very 
strongly against the plaintiff that within a month from the date of 
this agreement the family was able to obtain Rs. 525 more for the 
same property: such an agreement on that ground alone could not 
in this case be upheld as being for the benefit of the estate. We 
therefore find that neither consent nor necessity has been made out. 


The questison whether specific performance can be had against 
a minor of a contract made’on his behalf to sell “property has been 
argued at great length. Mr. Srinivasa Aiyangar relied on a deci- 
sion of the Privy Council in Mir Sarwarjan v, Fakhruddin 


Mahomed Chowdhuri £ and another in Waghela Raj Sanji v.. 


Shekh Masludin? and the case of Jugul Kishori v. Chowdhrurani 


v. Anunda Lal Chowdhuri® If this is the law it cannot be denied’ 


that it will have a very serious effect on Hindu families. There are 
very few joint families one member of which at least is not a minor. 
If therefore a specific performance cannot be had on a contract by 
such a family to sell property there can be no contract for the sale 
of land entitling the other party to specific performance. We have 
examined the case Mir Surwarjan-v. Fakbhruddin Mahomed 





1. (1897) I. L. R. 25 C. 585. 2. (1887) I. L. R. 14 C. 572, 

.3. (1856) 6, M. I. A. 393, 4, (1911) L L. R. 39 C. 232. 

5, (1882) I. L. R. 11 B. 55, 6. (1895) 1. L. R. 22 C. 545 
. 


#2 
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Chowlhuril very carefully and are satisfied that that is not what 
their Lordships decide. The language relied on is at page 237 and 
it is as follows: “ Their Lordships are of opinion that it is not 
within the competence of the guardian of a minor to bind the minor 
or the minor’s estate by acontract for the purchase of immovable 
property.” The first thing that appears is that this is not a case of 
a contract made bya managing member purporting to bind the 
whole family but by the guardian of a minor and the manager of 
his estate. : The family is that case were Muhammadans in Sach of 
whom including the minor was vested a separate though undivided 
share of the property, and what was considered was the power of such 
guardian—manager to bind the minor or his property by a contract for 
the purchase of immovable property. It is obvious that the question 
which is vital to sales by a managing member, namely, necessity, 


- cannot arise in a contract for the purchase, not for the sale, of immo- 


able property. The Guardians and Wards Act (VII of 1890) 
section 27 expressly provides that a guardian may do all acts that 
are reasonable and proper for the protection and benefit of the 
property, but that where a guardian is appointed by the court he 
shall not dispose of immovable property except in the case of 
necessity or for an advantage to the ward and then only by per- 
mission of the court. The Act clearly contemplates such necessity 
arising, as of course it frequently does, and as no guardian of the 
property of a minor who is a member of a joint Hindu family can 
be appointed with reference tohis shire in the family property 
(vide Gharibullah v. Khalak Singh,*) it follows that the restriction 
in the Act cannot be applied. The decision is only an authority for 
the exact proposition quoted, namely, that the guardian and 
manager of a minor’s property cannot bind him by a contract for 
the purchase of immovable property. The case above referred to 
Gharibullah v. Khalak Singh, is one in which a mortgage by the 


° Karta of a family and the guardian mother of a minor was consid- 
„ered by the court: and their Lordships held that the execution 


by the guardian of the minor was a nullity but that execution by 
the Karta, that is, the managing member bound the minor. It is 
true that this was a completed transfer but we can find no principle 
which would uphold a transfer against the «eninor but avoid the 
transaction where it had not got beyond the stage of contract. 
Krishna Ayyar v. Krishnasami Ayyar® relied on by Mr. Srinivasa 
Aiyangar is not an authority for that proposition. The other deci- 
sion of the Privy Council, Waghela Rajsanji v. Shekh Masludin+ 
L. e (1911) I. L, R. 39 C. 232. 2. (1903) I. L. R. 25 A. 407 (P. C.) 
3. (1900) I L. R, 23M 59. | 4. (1887) L L. R, 11 B. 551. 
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lays down that it will bea very improper thing to allow a guar- 
dian to make covenants in the name of his ward and that in 
so doing the guardian exceeded her powers with the result that a suit 
founded upon the personal liability’ of the minor must fail. This 
decision has no bearing whatever on the power of a managing mem- 
ber to bind a minor by a contract for sale of his interest for neces- 
sity. We hold therefore thata managing member has power in 
‘proper circumstances to so bind the minor’s interest and specific 
performance can be given against that interest. In the present 
case, however, we are satisfied on the evidence especially with 
regard to Exhibit H series that the Ist, defendant was not the 
managing member and so not entitled to bind the interest of any 
one but himself. The fact thar the 5th defendant witnessed the 
agreement is of no materiality now as he is dead and his interest in 
the estate has disappeared. In the view that we take that the 
contract only’ binds the Ist defendant’s share, Mr. Rangachariar 
does dot ask for specific performance as to his share nor should we 
grant it in the circumstances of this case. He however claims 
damages against the Ist defendant’s representative. He has not 
asked for damages in his plaint but we are of opinion that they can 
be awarded under section 16 of the Specific Relief Act and we 
assess the damages at the difference between the sum for which the 
Ist defendant agreed to sell the property (Rs. 2,375) and Rs; 2,900 
which is shown by the subsequent gale deed to be the value of the 
property. He is also entitled to Rs. 25 expended by him in pur- 
chasing the stamp paper and Rs. 20 paid by him at the date of the 
agreement. Defendants Nos. 6 and 7 will have their costs through- 
out from the plaintiff. The plaintiff will have his costs from the 8th 
respondent as legal representative of the 1st defendant. The other 
defendants will bear their own costs throughout. 


Krishna 
Aiyar 
v. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Justice Mr. Sadasiva 
Aiyar. è 


Moideen Kutti ss ... (Plaintiff) Appellant.* 
v. s 
Koman Nair and others ... (Defendants) Respondents. 

Limitation Act art. 39, 36—" Suit for compensation. 
Moideen Trespass does not consist only in the unlawful entry on another’s land and a 
Kutti ` suit for damages sustained by plaintiff in defendant’s unlawfully setting fire to 
Kia A and destroying plaintiff’s vines on plaintiff’s land is governed by art. 39 of the 
oman Nair. + imitation Act and not by art. 36. 

_ Second appeal from the decree of the Subordinate Judge of. 
North Malabar in A. S. Nos. 458 and 474 of 1909 preferred against 
the decree of the court of the District Munsif of Teena in O. 
S. No. 276 of 1908. 

K.P. Govinda Menon for appellant. 

V, Ryru Nambiar for respondents. 

The Court delivered the following | 
Judgment :—This is a suit for damages sustained by the . 
plaintiff by the defendant's unlawfully setting fire to and destroying 
. pepper vines on his land. Both courts have found that the act as- 
signed by the plaintiff was committed at the instigation of the Ist 
defendant by the 5th defendant, a tenant of his. It is contended 
that there is no legal evidence tp support the finding of instigation 
by the Ist defendant. This observation is only correct in the sense 
* that there is no direct evidence of any one who actually saw the act 
of instigation. There was strong circumstantial evidence against 
the 1st defendant and we must accept the concurrent findings of the 
courts below that it was proved against him. The Subordinate 
Judge reversing the District Munsif’s decree dismissed the suit on 
*the ground that it was barred by limitation. He applies art. 36 of 
the Limitation Act which provides “for compensation for any malfe- 
asance, misfeasance or nonfeasance independent of contract and not 
herein specially provided for.” It is clear that article can apply 
only to cases ofemalfeasance, misfeasance and nonfeasance not provi- 
ded for by other articles. The appellant centends that the case 
really falls within the purview of article 39 for compensation for 
trespass upon immoveable property. We are of opinion that his 
contention must be tipheld. We are entirely unable to agree with 
Mr. Ryru Nambiar’s argument that trespass consists only of unlaw- 
ful entry upon another man’s land. It certainly includes mischief 





*S, A. No. 1489 of 1911. 3 18th Octoker 1912. 
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which the trespasser commits after entering on the land. The majo- 
rity of the Full Bench of the Calcutta High Court held in Mangungha 
v. Dolhin Golab Koer’, that a suit for damages for cutting crops on 
the owner’s land would come within article 39. See also Surat Lal 
Mandall vy. Umal Haji?. Maclean, C.J. was inclined to hold that even 
if the crops cut were carried away the same article would apply. 
Fishing In the owner’s tank without his .permission was held 
tobe trespass. Lakhimoni v- Koruna Kant Mottro?. Entry 
of the defendant’s cattle and the causing of the damage thereby 
was regarded as trespass. Boyle v. Tamlyn*. Rampini J. no 
doubt held in several cases that the doing of an unlawful act by a 
“person who has wrongfully entered on ansther’s land would not be 
trespass within the meaning of article 39 but a malfeasance coming 
within article 36. We can only say with respect to the learned 
Judge’s opinion. that it ignores the well understood signification of 
trespass in law. It is unnecessary to consider whether if a trespasser 
carries away anything from the land a suit for damages for the loss of 
what is carried away would not fall within article 49. That article 
itself provides that a suit for compensation for injury to moveable pro- 
perty might be instituted within 3 years. Such a suit would not there- 
. fore fall within art. 36. It would be curious if the period of limitation 
for suing for compensation for injury to immoveable property 
should be less than that for compensation for injury to moveable 
property. We entertain no doubt that article 39 is the proper one 
“to be applied. in this case. Mr. Ryru Nambiar contends that the 
plaint does not allege that the defendants trespassed on his land. The 
allegation in the plaint is that the defendants set fire to his pepper 
vines. The plaintiff's case undoubtedly was that he did so having 
entered on the land for the purpose. He askéd for permission in 
the court of first instance to make specific allegation in the plaint 
_ to that effect. Leave to amend was refused. We agree with the Court 


of First instance that the plaint, properly read does charge tres- e 


pass against the defendants. We do not consider any amendment is 


necessary. Witheregard to the amount of-damages we see no reason” 


to difter from the award made by the District Munsif. The appeal 

- will therefore be allowed, the Subordinate Judge’s decrge set aside and 
the Munsif’s decree restored. The claim for the amount larger than 
that allowed by the Munsif must be disallowed. The parties will 
pay and receive proportionate costs in this court and in the Lower 
appellate court. ` : 








1. (1897) I. L. R. 25 C. 692. 2. (1895) I. L, R, 22 C. 877, 
3, (1878) I, L, R; 3 C. 509, 4, (1827) 6 B. & Cr. 329, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar aud Mr. Justice Sadasiva 
Aiyar. 


Koligiri a aca .. Appellants* (Defendants,) « 


and others. 


v. | 
Patibanda Basayya. ... Respondent  (Plaintiff.) 


Limitation Act art. 29, 26,62, 120—Suit for compensation for wrongful 


attachment—Cause of action when arises ? 
4 


Per Sundara Aiyar J. (Qadasiva Aiyar J dissenting.) A suit for compe n- 
sation for damages incarred by plaintif by reason of his crops having been 
wrongfully attached and spoiled when they were under attachment through de- 
fendant’s negligence is governed by art. 62 or 120; and the cause of action arises 
only from the date of the termination of the claim proceedings in plaintiff’s 
favour. 

Per Sadasiva Aiyar ]:—Art. 29 or 36 is applicable to the case and, in either 
view, the cause of action arises on the date of the wrongful attachment. 


Appeal from the order of the court of the Temporary Subordi- 
nate Judge of Masulipatam in A. S. No. 177 of 1911 presenting 
against the decree of the Court of the District Munsif of Bezwada 
in O. S. No. 588 of 09. 


This suit relates to a claim for Rs. 596-6-0° being the value of 
paddy. It is alleged that the defendants in execution of their decree ; 
against one Maddali Pichamma in S. C. 897 of 06 attached the suit 
land .and the crops thereon” on 13-12-06 and that subsequently the 
attachment of crops alone was kept in force; that the plaintiff on 
his failure in claim Petition, brought O. S. 521 of 07 (O. S. 259 of 09 
Additional District Munsif’s Court of Bezwada) for the establishment 
of his right to the suit land and the crops thereon that the suit was 

edecreed in his favour; that owing to the negligence of the defend- 
ants during the time the attachment was in force, the crops though well 
“grown became spoiled; that the defendants appropriated the sale 
proceeds of the remainder of the crops. Hence the suit. 


The defefdants contended that the suit was barred by 
limitation that there was no n2gligence at all on their part during 
the time of attachment and that the value claimed by the plaintiff 
was excessive. The court of first instance found that the suit was 
barred by limitation. The Subordinate Judge held that the suit was 
not barred by limitation. Hence the appeal. 





*C? M. A. 54 of 1912, 7th October 1912. 
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V. Ram Dass for appellants. Venkatrama- 
rayanier 
v. 

The Court delivered the following Basayya. 
~ Judgment :—Sundara Aiyar J.:—According to the General 
clauses Act 1897 which was in force at the time when the land and 
the crops wereattached standing crops would be immoveable property. 
It is urged: for the respondent that this would make article 21 of the 
Indian Limitation Act not applicable. Mr. Ram Doss contends 
that in that case article 36 would be applicable. According to the 
view that I have taken in Yelammal v. Ayyappa Naick 1, the 
e plaintiff’s cause of action for the value of crops did not arise until 
his suit establishing his right to the land was decided on 22nd 
September 1909 and the suit was instituted on 22nd November 1909. 
Iam of opinion for the reasons stated in my judgment in Yell- 
ammal v. Ayyappa Naick1, that the proper article applicable is 
62 or 120. I must hold therefore that the Subordinate Judge 
was right in his view that the suit was not barred by limitation. I 
would therefore dismiss the appeal with costs. 


T. Prakasam for respondent. 


Sadasiva Aiyar J. If article 29 or 36 applies the cause of 
action arose on the 13th December 1906, the date of the attachment 
of the property. According to the view I have taken in Yellammal 
v. Ayyappa Naick1, | would reverse the judgment of the Subordi- 
nate Judge and restore that of the Munsif. 

Sundara Aiyar J. The resultjis that the appeal is dismissed 
with costs. 


IN THE JUDICIAL COMMITTEE OF.THE PRIVY 
. COUNCIL. 

[From the Court of the Judicial Commissioner of Oudh. | 
Present :—Lord Shaw, Sir John Edge and Mr. Ameer Ali. 
Shankar Din. and others fea ae ... Apbellants.* 

U. e 
Munshi Gokul Prasad and others ... ... Respondents. 


Shankar Din 
Mort gage—Redemption—Subsequent arrangement quamfying right to v. 

redeem—Oudh Estates Act, S. 6.—Redemption-—Onus. Munshi 
There is nothing in law to prevent the parties toa mortgage from coming Gokul 

to any arrangement sutsequent to the execution of the deed qualifying the right Prasad, 

to redeem. ' 
Where the mortgagors are unable to produce the deed of mortgage and the 

mortgagee would not produce the deed on the ground it was lost, the onus is on 

the mortgagors-plaintiffs to show they have a right to the decree. 


eo 
1. (1912) 23 M. L. J. 519. #*Ist July 1912, 
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Appeal against the Judgment and Decree of the Court of the 
Judicial Commissioner of Oudh, dated the 28th July 1908, which 
reversed a Decree made on appeal by the Court of the Subordinate 
Judge of Biswan on the 15th May 1907, the said Appellate Decree 
having affirmed a Decree madeon the 12th December 1906 by the 
Court of the Munsif of Biswan. 


DeGruyther, K. C, and G. E. A. Ross for appellants. 


Sir Erle Richards, K. C. (B. Dube with him) for respondent 
No. 1. 


Their Lordships’ Jedgment was delivered by :— 


Mr. Ameer Ali:--The sole question for determination in this 
Appeal is whether the plaintiffs are entitled in this action toa 
decree for redemption in respect of certain property mortgaged so 
long ago as 1846 by their ancestor Ahlad Singh to one: pare 
Singh, whom the defendants represent. ’ ; 


The suit was brought i inthe Court of the Munsif of Biswan in 
the Province of Oudh in respect of two villages, Pipri and Gathia. 
This officer dismissed the claim in respect of Gathia for failure on 


the part of the plaintiffs to serve sufficient notice on the Court of 


Wards, who held the village for one of the defendants.- But he 
made a decree for redemption in respect of Pipri, and his decision 
was affirmed on the appeal of the defendants by the Subordinate 
Judge. On second appeal tS the Court of the Judicial Com- 
missioner of Oudh this decrée has been reversed, and the suit dis- 
missed with costs. The present proceedings refer only to Pipri. 


e r 
The plaintiffs have appealed to His Majesty in Council, and 
their main contention before this Board is that, having regard to 
the admitted position of the parties as mortgagors and mortgagees, 


° the learned Judges have taken a wrong view of their relative rights. 


In the view their Lordships take of the case they do not deem 
it necessary to set out at any length the facts on which the parties 
proceeded to trjal. It is not disputed that in 1846 Ahlad Singh 
mortgaged the two villages in question to Daryao Singh and that 
since then the mortgagee and his representatives have been in pos- 
session. As the transaction took place ten years before the annex- 
ation of Oudh, it came within the purview of the Oudh Estates Act 
of 1869, section 6 of which imposed certain restrictions on the right 
of ‘redemption in respect of properties held by the Talukdars on 


mortgage. n 


d 
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“The plaintiffs were naturally unable to produce the deed of 
mortgage, and the defendants would not produce it on the ground 
that it was lost. The onus was thus cast on the plaintiffs to show 
that'they had, in view of section 6 of the Oudh Estates Act, the 
right to redeem. To discharge this burden and to prove the contract 
as stated by them in their plaint they relied in part on certain oral 
evidence ‘and in part on proceedings inter partes which took place 
in 1870 in the course of settlement disputes regarding the lands of 
which they were in possession under the terms of the mortgage in 
question. In the course of those proceedings certain razinamahs 
or deeds of compromise were entered into between the parties and 
filed in the Court of the Extra Assistant Commissioner who on the 
17th of January 1870, -made the following order. “ With the con- 
sent of the parties the Court decrees theclaim subject to the 
“ conditions set forth in the razinamahs.” These documents clearly 
show that although the right of redemption was admitted as sub- 
sisting it was subjected to certain conditions. The ‘plaintiffs’ right 
to the possession of the lands and to the enjoyment of the annuity 
reserved to them under the deed of 1846 together with various other 
rights were admitted, some further lands were conceded, and then 
followed an important covenant which in the document executed by 
the plaintifts’ ancestors is in these terms : 

“ Should Anant singh or any of his descendants resume the under proprie- 
tary tenure, then we the executants may at first obtain a decree in respect of 
the said proprietary tenure 

" Should they even after the decree fhil to deliver possession, then we the 
executants and our heirs snall be at liberty te take back the villages Pipri and 


Gathia according to the terms of the deed executed by Ahlad singh and others in 
favour of Thakur Daryao Singh after compliance with the said terms, 


The same covenant in almost identical langua geisto be found 
in the deed of compromise executed by the persons who then repre- 
sented the mortgagee. They say as follows :— 


“ Whenever they convert the same into an agricultural land they should pay” 


rent therefor, Wherefore we with our own volition do record that neither we 
nor our heirs shall,egeneration after generation, resume the under proprietary 
land. And in case we or our heirs resume the same, the said Madho Singh and 
others may by suing in Court obtain a decree. 

“Tf we fail io deliver the land after such a decree ther Madho Singh and 
others and their heirs s4ll be competent to take bacx, recover the villages of 
Pipri and Gathia after complying with the provision of the deed executed by 
Ahlad Singh and others in favour of Thakur Dar yao Singh, oar deceaseu father.” 


In their Lordships’ judgment the arrangement arrived at in 1870 
is conclusive as regards the present action. Whatever may have 
been. the mortgagor’s right under the deed of 1845, the parties deli- 
berately came to a settlement in 1870 by which his representatives for 

*3 4 
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certain additional benefit reserved to them under the razinamahs, 
agreed to subject their right of redemption to certain conditions. 


. There is nothing ia law to prevent the parties to a mortgage from 


coming to any arrangement afterwards qualifying the right to rédeem. 
In the present case it is not alleged that the action is brought upon a, 
breach of the covenant contained in the deed of compromise. ‘Their 
Lordships are therefore of opinion that the suit was rightly dismissed 
by the Judicial Commissioner, and they will humbly advise His Majes- 
ty to dismiss this Appeal with costs. 

Solicitons for Appellants :—Messrs. T. L. W ilson É CO. 


Solicitors for Respgndents:—Messrs. Barrow Rogers and 
Nevill. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 


` Alyar, 


Mulpuru Lakshmayya, and others. Appellants. (Defendants).* 
v. 


Sir Rajah Varadaraja Apparow | RAY 
Bahadur Zann dara ru. PER HE . Respondent. (Plaintiff). 


Land Tenure—" Savarain lands? meaning of—Madras Estates Land 
Act S. 185—Leases before July 1898 and after July 1898—Admissibility in Evi- 
dence—Judge’s knowledge—Extent of user in decision of case. 

Per Sundara Aiyar J.:—The words ‘‘savaram lands”? do not necessarily 
import the absence of Kudivaram rig@t in the cultivating ryot i.e. the idea of 
full proprietary right in the Zemigdar. 


Under S. 185 of the Estates Land Act, leases executed before 1st July.1898 can 
be taken into consideration in coming to a conclusion as to whether certain lands 
formed part of the Zemindar’s private land or not. It is the date of the contract 
and not the.period of the lease which determines the admissibility. Leases exe- 
cuted after 1st July £898 are inadmissible in evidence to prove the character of 
the land except to prove that lands leased before July 1898 by the Zemindar were 
*reated in the same manner after that date. i 


A judge is not entitled to rely on specific facts not proved by the evidence 
in the case but known tohim personally or otherwise ; but he may use and 
cannot help using his general knowledge and experience in determining the- 
credibility of evidence adduced before him and applying ib to the decision of the 
specific facts in th@ case. f 

Per Sadasiva Aiyar J. The word " Savaram ” When applied to lands in- 
dicate usually that the land itself, both Melwaram and Kudivaram, belongs to 
the Zemindar free from any obligation to pay revenue to Government on the 
extent of such land. The court may presume that Savaram land is the private 
land of the Zemindar, but it‘cannot be laid down that the courts shall always 
make the Pres Pace. 





* G A. Nos. 575 to 579 and 581 to 586 of 1911 and S. A. No. 575 of 1911, 
27th September 1912. 
° 
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Under S. 185 of the Madras Estates Land Act leases granted before ist 
July 1898 are admissible in proof of the character of the land, even though the 
period of lease be subsequent to 1st July 1398 ; and leases after 1st July 1898 are 


totally inadmissible, #.e. not admissible even toshow that a land was treated | 


in the same manner after July 1898 as before July 1898. 


The only restriction which can be imposed upon a Judge in the matter of 
“using his personal knowledge.in the decision of acase is that he Should not im- 
port knowledge obtained by. mere rumour or hearsay of concrete facts connected 
with the particular case before him for arriving at a conclusion. 


The limits as to the use by the Judge of particular facts xaown to him in 
connection with the case before him and the restrictions under which he may use 
his knowledge in the decision of the case discussed. 

Second appeals from the decrees of the District Court of Kistna 
at Masulipatam in A. S. Nos. 149 to 153, T55, 156, 158,159 161 and 
162 of 1910 presented against the decrees of the Court of the District 
Munsif of Gudivada in O. S. Nos. 268, 269, 272, 275, 367, 370 and 
371 of 1908, 373 of 1908, 209 of 1909, 377 of 1908, and 210 of 
1909, respectively. 


-T. V. Sheshagiri Aiyar for eae 
L.A Govindaraghava Aiyar for respondent. 


T. V. Sheshagiri Aiyar relied upon, Wilson’s Glossary, Baden 
Powell, Maclean’s Manual Vol. III, Grant p. 155 for the definition 
of the word. He submitted that the judge erred in importing his own 
knowledge into the case and cited Durga Prasad Singh v. Ram 
Doyal Chaudhurit, Hurpurshad v. Sheo Dyal?, and Best 
on Evidence p. 25. He submitted that admissions contained in 
documents after 1498 could not be used even as admissions. He 
relied upon Masudan Singh v. Goodar Nath Pandey, Nilmoni- 
chukkerbetti v. Bykant Nath Berat, Cheekati Zemindar v. Ram- 
soorn Dhora.® . 

L. 4. Govindaraghava Aiyar submitted that it was competent 
for the judge to weigh the evidence. with reference to his own 
experience and knowledge of things and that the admissions wera 
evidence, 


The Court delivered the following 


Judgment:—Sundara Aiyar J. These are appeals by ryots in 
the village of Manikonda in the proprietary estate of Gannavaram 
against whom decreeseof ejectment were passed by the District Court 
of Kistna reversing the decrees of the District Munsiff of Gudivada 
who held that the ryots possessed occupancy right in their lands 
and could not be ejected. The lands in questidn were asserted by 

4, (1910) i. L. R. 38 C. 153. 2. (1909) I. L. R. 31 A. 285 


.3. (1905) 1 C. L. J. 456. 4. (1890) I L. R. 17 C, 466. 
i 5. (1899) L L. R. 23 M, 318 at. 326, 
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the proprietor to be his private lands in which both the Melvaram 
and Kudivaram rights were vested in him. He alleged that both by 
custom and contract he was the full proprietor and that the tenants 
had no occupancy rights. The defendants on the other hand, ' 
asserted that they were part of the public lands of the estate held by 
the ryots with occupancy rights. They were undoubtedly known’ 
as Savaram lands and were described as such in the pattas,* muchili- 
kas and leases executed between the parties. The plaintiff contended 
that the word ‘ Savaram itself indicated his full*proprietary right in 
the land. The District Munsiff denied this but the District Judge - 
accepted the interpretation claimed for the plaintiff. We are of 
opinion that on this point the District Munsiff was right in holding 
that the word did not necessarily import the absence of kudivaram 
right in the cultivating ryot. Wilson’s and Wilkins’ glossaries cited 
by the District Judge are both opposed to the interpretation accept- 
ed by him. Both these learned writers define Savaram as an allot- 
ment of lan? or of the Government revenue derivable from it held 
by Zemindars or other Revenue Officers under the Muhammadan 
Government as personal conpensation for services rendered by 
them. Mr. Grant, the author of the Survey of the Northern Circars, no 
doubt describes it as a grant of land. See pages 7 and 155 of Vol. IT of the 
Fifth report of the Parliamentary Committee. The word is supposed to 
have the same meaning as ‘Nankaron’ Bengal. The latter wordis defin- 
ed by Baden Powell as a ‘money allowance’(or free land), In Mac- 
lean’s Manual of Administration 1893, ‘Savaram’ is treated as a grant 
of land. Allthat is clear, however, is that Savaram was compensation 
granted to a Zemindar or Revenue Officer under the Muhammadan 
Government. Sometimes the Zemindar was a descendant of a 
royal family that enjoyed demesne or private lands and remained in 
possession of them after the family ceased to exercise sovereign 
powers, but continued to have Zemindari rights under the Muham- 
madan ralers. The holder was allowed to retain these private 
lands as compensation for services rendered by him to the state and 
partly also in consideration of his being responsible for the collection 
and payment of the state revenue. The private land in his own 
occupation was itself exempt from the payment of any revenue. But 
the Zemindar was sometimes a mere renter under Government hol- 
ding his office atits pleasure. In such cases ‘some land was some- 
times gr.nted to him and exempted from the payment of any revenue. 
But if no land was available the grant to the Zemindar would con- 
sist merely of the revenue ona portion of the lands for the assess- 
ment of which the Zemindar was responsible to the State. This is 
the viéw taken both by Wilson and Wilkins, The materials avail- 
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able for the interpretation of the word do not justify the judge’s 
view that Savaram necessarily conveys the idea of full proprietary 
right in the Zemindar. In second appeals 994 to 1024 of 1902 
relating to the same estate certain Savaram lands were held not to 
be the Zemindar’s private property. In second appeals 518 and 519 


_ of 1910 also which came up from the same District ‘ Savaram’ lands 


were held mot to be the same as private lands. Mr. Seshagiri Aiyar, 
the learned vakil for the appellants, contends that the finding of the 
District Judge against his clients is completely vitiated by the jud- 
ge’s interpretation of the word ‘Savaram.’ This argument is not 
without foundation. The judge observes “starting then with this 
efinding(i¢.,that savaram was the actual grants of land and not of land 
revenue) we have to see whether the lands claimed now as Savaram 
by the appellants were the original lands granted to him by the original 
sovereign or were so accepted by the permanent settlement or have 
so long been treated as savaram as to justify their acceptance as 
original savaram.” There was, however, no serious dispute between 
the parties before the District Munsif that the lands in question were 
designated as ‘Savaram’ in the documents relating to them. In 
appeal au attempt was made to show that in two cases, lands not 
originally described as Savaram in the Zemindar’s accounts were so 
designated in the accounts or subsequent years. But these variations 
were found by the District Judge to be easily explicable. The 
judgment of the appellate court shows clearly to our minds that 
the Judge did not fail to address himself to the real question between 
the parties viz., whether the evidence was suficient to establish that 


the Zemindar was the owner of both the melvaram’ and the kudi- — 


varam in the lands. The discussion is not directed to the point 
whether the lands in this suit were proved to be Savaram in ancient 
times or at the time of the permanent settlement. The judge first 
shows that Savaram lands were treated in the accounts of the estate 
as different from the Seri or public cultivable lands, that they were 
held by the ryots on rates of rent different from the seri-lands and 
that Government by collecting water rates on Savaram lands from - 
the Zemindar, while it levied it from the ryots in the case of Seri 
lands apparently treated the former as belonging to the Zemindar. 
He then refers to evidence showing that from the Year 1892 the 
Zemindar asserted and the ryots admitted that the full proprietary 
right in the lands belonged to the former. He finds that in 1896 and 
1897 the Zemindar let these lands definitely as his own private 
lands and that in 1898 and subsequently he substituted grain rents 
for money rents and put up the lands for auction to the ryots 
who offered the highest bids of rent. These are points disectly 
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relating to the question whether the kudivaram right belongs to 
the Zemindar or to the ryots and have no bearing on the identity 
of the lands with these belonging to the Zemindar as Savaram in 
olden times. In summing up his conclusions the judge observes that 
the plaintift has proved the lands to be private. We are therefore 
of opinion that the lower appellate court’s incorrect interpretation 
of the word Savaram does not affect the validity of the finding that 
the lands in question‘ are the Zemindar’s private lands. 

Another objection taken to the finding i$ that the pattas. of 
the year 1897 in which the lands were let as the private lands of 
the Zemindar ought not to have been taken into consideration inas- 
muchas the leases evédenced by them were to operate from 1st 
July 1898, the beginning of the fasli year 1398. The argument is 
based on section 185 of the Estates Land Act which enacts that 
“when in any suit or proceeding it becomes necessary to decide 
whether any land is the landlord’s private land, regard shall be had 
to local custom and: to the question whether the land was before the 
Ist day of July 1898 specifically let as private land and to any other 
evidence that may be produced; but the land shall be presumed to 
be private land until the contrary is shown.” We cannot accept 
this contention. The letting took place before Ist July 1898 
although the period of the lease commenced only subsequently. It 
is the date of the contract that is material in deciding whether 
the evidence is admissible. The legislature wished to make 
all contracts made from and after the lst July 1898 inad- 


. missible against the ryot of the ground that proprietors had 


been making attempts to convert public lands into their own private 
lands for sometime before the Act was passed. Suppose a Zemin- 
dar made a lease it 1895 for a period of 3 years and at same time 
gave a lease to another person to come into operation on the expi- 
ration of the previous lease, it would be impossible to hold that the 
letting to the second lessee was after the Ist July 1898. Such an 
interpretation is not required either by the words or the mischief of the 


* statute, Nilmoni Chuckerbutti v Bykant Nath Bera’, Mr. Govinda- 


raghava Aiyar for the respondent asks us to hold that leases granted 
after Ist July 1898 are not shut out by the section and that it only 
provides affirmatively that leases prior to that date should be taken 
into account. This is hardly consistent with the object: of the 


` section nor is it easy to see why there should be any provision to 


making a letting before 1st July 1898 admissible if leases both 
before and after that date were regarded as equally admis- 
sible. The appellants also contend that subsequent dealings after 
Da 1. (1890) I. L. R, 17 C. 466, 





he 
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Ist July 1898 ought not to have been taken into consideration 
by the judge for any purpose. But he was certainly entitled to take 
them into account for deciding whether they had not been held as 
private lands by the Zemindar fora period of 12 years prior to the 
cqmmencement of the act. Moreover it cannot be held that when a 
Zemindar has proved that he let certain land as private land before 
156 July 1898, subsequent letting of the land in the same character 
cannot be proved to show that it was treated in the same manner 
aftér July 1898 as in the letting previous to July 1898. The act does 
not lay down any rule as to all the kinds of evidence that may be 
produced to prove that the land in question Is private land, and it 
‘connot be held that all evidence subsequent fo Ist July 1898 is shut 

out altogether. See Akh ju Singh v.Jagannath Prasad Singh? 


The third objection to the finding of the appellate court is 
that the Judge’s opinion that the khats of 1896 which contained a 
statement that the tenants had no occupancy right were not executed 
by the ryots with a knowledge of the contents of the documents 
was based by him on his own personal knowledge and that be acted 
illegally in importing his own private knowledge in deciding the 
question whether the plaintifts’ witnesses who stated that the ryots 
had a talk over the terms of the khat and raised no objection to them 
or the defendant’s witnesses who denied all knowledge on the part of 
the ryots of the terms, should be believed. There is no doubt that a 
judge i is not entitled to rely on specific facts not proved by the evid- 
ence in the case but known to him ‘personally or otherwise. See 
Hurpurshad v. Sheo Dyal? and the ca8es cited in Amir Ali and 
Woodroffe on Evidence at pages 115 and 806. But at the same 
time it is quite clear that a judge may use and cannot help 
using his general knowledge and experience in determining the 
credibility of evidence adduced before him and applying it to the 
decision of the specific facts in dispute in the case. See Thayer's 
cases on Evidence page 10 and Best on Evidence page 176 section 


187 where it is observed, “but here an important distinction must” 


be borne in mind viz., the difference between general information 
and particular personal knowledge.” Wigmore in hjs treatise on 
Evidence says (see section 2570 Vol. iv) that “a jurior is entitled 
to use his knowledge of the conditions affecting various kinds of 
values (of land)” The date on which legal inference is based are not 
all proved by evidence. Very often, though not always, what may 
be said to be of the nature of a major permise has not got to be 
proved. The Judge is entitled to act upon his own knowledge of 





—e - 
L (1911) 131. C. 1. 2. (1909) I. L. R. 31 A. 259 at p. 285, 
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the conditions of society including the history of its economical 


progress. It is not necessary to prove that population has increased 
and that there is great demand for land on the part of the cultiva- 
tors now in parts of the country while in former times land was. 
plentiful and cultivators were scarce. The dividing line is not easy 
to fix in all cases. What the judge has done in this case is to use 
knowledge gained by him from his own experience that in 1896 
there was no such scarcity of land for cultivation as to induce ryots 
to sign any muchilika that they might be required to execute. That 
is merely a fact of economical history. ‘The judge has not used his 
own knowledge as to the conduct either of the particular Zemindar 
or of his ryots or the relations between them in any particular case” 
or to fix the exact time at-which any particular change commenced. 
He does not use his knowledge of the character of any particular 
individual which is necessarily of a variable kind (See Wigmore 
section 2570 vol. IV). No doubt the private knowledge used by 
the Judge related to lands in the Nuzvid Zemindari. But that is 
really an extensive tract of territory and the judge did not import 
into the the judgment any knowledge of the village in question or 
even specifically relating to the Gannavaram estate in the Nuzvid 
Zemindari. We do not think that the judge overstepped the bound- 
ary line in this case. The onus was on the ryots to prove that they 
had no knowledge of the contents of the khats which they exe- 
cuted ; and the judge was entitled to disbelieve evidence of facts which 
prima facie required strong prgof. Durgaprasad Singhy.Ram Doyal 
Chaudhuril, does not really help Mr. Seshagiri Aiyar. There the 
judge was using his knowledge of a fact of a specific ‘character viz., 
that landlords wege deliberately inducing ignorant ryots to sign 
documents describing themselves as temporary lessees, Ticadars or 
Ijaradars. The question whether pressure was used in that case un- 
doubtedly required to be proved by evidence relating to the execu- 


° tion of the particular document. In Hurpurshad v. Sheo Dyal? 


the Privy Council merely held that a judge cannot use his knowledge 


of the character of a particular witness in deciding ‘as to his credibility. ° 


The objections taken to the finding of the District Judge 
on the question whether the Zemindar is entitled to both the varams 
in the lands ‘must therefore be held to be untenable and the second 


. appeals must be dismissed with costs. 


Sadasiva Aivar, J :—The facts of the case have been fully -set 
out in the judgment just now delivered by my learned brother and 1 
need not repeat them. As two of the questions involved in the case 





1. (1910) 1. L. R, 38C. 153. o 2, (1909) I. L. R. 31 A. 259. 
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are of some importance, I think itis not inappropriate to add a judg- 
ment of my own. As regards the meaning of the word Savaram, 
this word like Seri, Jeroyati and similar words seem to have differ- 
ent meanings in different parts of the country, but so far as this 
Presidency is concerned the opinion of Mr. Grant, Dr. Maclean, 
Baden-Powell and of Sir G. S. Forbes seems to be that the word 
‘Savaram’ when applied to a land iwa Zemindari tract indicates usu- 
ally that the land itself, both melvaram and kudivaram, belongs to 
thé Zemindar free from any obligation to pay revenue to Govern- 
ment on the extent of such land. I do not say that in consequence 
of a land being known as Savaram it should be presumed to belong 
(both melwaram and kudivaram) to the Zemindar but I think that 
courts may presume such land to b2 of the above character. The 
learned District Judge in this case seems to have put the presumption 
rather too strongly but otherwise his judgment which has gone very 
carefully into the evidence seems to be not open to criticism. 


As regards the other important question as to how far a 
.judge could use his own knowledge when arriving at a conclusion 
on the evidence adduced before him, the authorities are by no means 

‘clear. In the case in Hurpurshad v. Shen Dyal! the judge in the 
lower Court imported into the case his own knowledge of the fact 
that the family of the parties had recognised the division which one 
Chandan had made prior to his demise though there was no evidence 
Jet in about such recognition by the family. Their Lordships of the 
Privy Council held that this ought® not to be done as the judge’s 
knowledge might have depended on “mere rumour or hearsay. 
Their Lordships in the next sentence (page 286) state “ But even if 
the commissioner’s statement of facts from his*own knowledge be 
taken as evidence "—this shows that their Lordships did not finally 
decide that if the judge’s knowledge was not based upon mere 
rumour or hearsay but was the impression made directly on hise 
own senses and if such knowledge had been communicated to the 

:» parties for criticism and comment, such knowledge could not be used” 

by him in arriving čt a conclusion on the evidence before him. In 

Lakmidas Khusal v. Bhaiji Khushel® a Subordinate Judge decided 

the suit after local inspection in which he found that a passage for 
rain water spoken to by the plaintiff's witnesses as existing did not 
really exist. It was contended before the High Court that the 

Subordinate Judge acted illegally in importing hisknowledge obtained 

at the local inspection in deciding the case and the appellant's vakil 
relied on the oft-quoted and as often mis-understood case of 





e 
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Lakshmayya Kessowji Issur v. G. I. P. Ry. Co.® But one of the learned Judges 
g (Chandavarkar J.) easily distinguished that case on the ground that 


Wa all that the privy Council decided was that the learned High Court 
Appa Row. Judge’s personal knowledge obtained on an inspection of the locality 


oo on a different day amidst possibly different surroundings was no sate 
-Sadasiva criterion in deciding the question’ in issue in that particular case. 
AiyarJ- Thelearned Judge (Chandavarkar J.) in Lakmidas Khusal v. Bhai ji 
Khusal+ clearly held that the Subordinate Judge did not act illegally 
in using his knowledge of the non-existence of the rain-water-passage 
in deciding the case before him. In Bourne v. Swan Edgar, Ltd.” 
Farwell J. said that two,classes of cases must be distinguished in these 
matters and while in one class of cases the Judge’s direct knowledge g 
can be used only for the purposes of enabling him to understand the 
-questions that are being raised, to follow the evidence and to apply . 
the evidence there are cases of a different kind where ‘it is the eyesight 
of the Judge that is practically the ultimate test. In cases of infringe- 
ment of patent rights or infringement of trade-marks and in cases of 
‘passing off’ the defendant’s goods as plaintiff’s, the Judge has 
mostly to rely upon the evidence of his own senses. As regards the 
demeanour of witnesses, the Judge has to depend upon the knowledge 
and the impression brought to his mind by his eyes and ears. Even 
as regards the credibility of witnesses, let us suppose that a person 
known to the Judge as of the highest character is produced as a wit- 
ness before the Judge. Is it possible for him to put out of his mind 
his knowledge of the character of the witness in coming to a conclu- 
sion upon the evidence? It js simply asking the Judge to perform an 
impossible feat. As to using the observations made by the Judge at 
a local inspectionemerely to understand the evidence, I shall here 
quote the remarks of Bissel J. in an American case. “ We are very 
frank to say we do not appreciate the refined distinction which is 
, drawn by some authorities wherein it is held that the jury are not at 
liberty to regard what they have seen as evidence in the case but 
e must utterly reject it otherwise than as an aid to the understanding 
of the testimony offered. The folly of it is apparent from the 
constitution of the human mind and the well-known processes by 
which juries attive at conclusions. If a dozen witnesses should testify 
that there was no window on the north side ôf the house from which 
one had sworn that he had viewed the affray and the jurors on view 
should see the window, all lawyers would know that it would be 
futile on the argument to insist on the jury that their verdict must 
be based on the non-existence of the window since the point had been 





as 32 (1907) I L. R. 31 B. 381. 4. (1911) L L. R, 35 B. 317. 
i 5. (1903)%. Ch. D. at p. 225, 
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sustained by a vast preponderance in the number of witnesses” 
(11 Cold. App. 41). I know that there are old dicta to the effect that 
a Judge should decide only on the evidence before him and should 
not at all use his private knowledge. Wigmore refers (para. 2569 
note 2) to a case in Henry IV’s time where. the Judge allowed a 
prisoner to be convicted on the evidence but got a pardon for him 
from thet King because the Judge knew of his personal knowledge 
that the accused was not guilty. This shows the absurd lengths to 
which the doctrine ôf not using personal knowledge i in coming toa 
conclusion in the case could be carried and why it is that there is agi- 
tation now in this country for village panchayetsto be constituted as 
Judges so that they might use ther own knowledge of the facts of the 
case and the character of witnesses to come to conclusions on facts. I 
do not of course wish to restore the days of Mariada Raman or Haron- 


` alraschid but a Judge must b2 allowed to use even his knowledge of 


concrete private facts, provided he mentions his knowledge to the 


_ parties and they do not object to his deciding the case and he must 


be allowed of course to use his knowledge of general or public facts, 


historical, scientific, political and otherwise in coming to his conclu- 


sions. Let us take the case ofa witness who belongs to a hill tribe 
which is known to the Judge by his past experience as a Revenue 
Officer as consisting of persons who are generally incapableof telling 
complicated lies, is not the Judge entitled to use his said knowledge in 
arriving at a conclusion on the evidence of that witness ? Judges and 
Juries do use and, it seems to me, are entitled to use their general 
past experience of men and things iif arriving at conclusions of fact 
and such experience is not only not confidered as a disqualification 
but is a very necessary qualification for coming to sound conclusions 
of fact. I know that English Judges have laid own in some cases 
the rule as to the using of the Judge’s own knowledge in coming to’ 
conclusions upon the evidence rather too strictly: (see London Omni- 
bus Company Ltd v. Lavell») but with great respect,I am inclined to, 
think that the only restriction which can be imposed upon the Judge 
is that he should not import knowledge obtained by mere rumour or" 
hearsay of concrete facts connected with that particular case before 
him for arriving at a conclusion. When a Judge is supposed to be 
reliable enough to cane to a conclusion on the evidence of 
facts depdsed to before him as seen or heard. by witnesses, it is 
surely anomalous and even startling to hold that he cannot be. 
relied on to use impartially the facts directly seen and heard 
by himself. The only result of thus holding would be that 
Judges would be induced to take some formal evidence of the same 


1, (1901) 1 Çh. D, 139. ° 
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facts from much less reliable sources than themselves and to-omit all 


mention of their own knowledge in their Judgments and this course 


cannot be held as conducive to a satisfactory decision of the cases 
when they come up on appeal before the appellate Court. 


When a proposition of fact has to be established before 2 


judicial tribunal, there are two principal heads under which the modes 


of presentation of the evidentiary facts fall. “ The first is by the 


presentation of the thing itself as to which persuasion is desired” 


(Wigmore section 24) and this mode is called Immediate or direct 
real evidence (Pratyaksha Pramana). In case of contempt of Court, 
committed in the presencg of a tribunal “ it has direct real evidence 
of the fact.” “The thing which is the source of the evidence is 


Present to the senses of the tribunal.” The first and best mode of 


proof (called Pratyaksha in Sanskrit) is sometimes rather pedanti- a E 
cally called “ Autoptic preference’ in English. When a Judge sees >` 
the demeanour of a witness or observes that a witness is blind or deaf: 


or a prosecutrix who complains of rape is a brazen muscular woman 
or that an accused charged with running away from custody is a 


lame man it is surely open to him to use such direct knowledge in 


coming to his conclusions as to the rightsand wrongs of the parties 
before him without having these facts proved by the statements. of 
others as witnesses. The second principal head of proof (Inference 
or Anummana) falls under two sub-heads viz., (a) the evidence given 
by a human being heard or read by the tribunal and called testi- 
monial or direct evidence and ( other connected facts called circum- 
stantial or indirect evidence (see Starkie 1-13), l 


When a tribunal kuows a fact by direct real evidence, that fact 
is necessarily establihed much more satisfactorily than by the other 
kinds of evidence. It may be necessary to provide that when a fact 
is known to the Judge in this way, he should make a note of it in 


ewriting during the course of the trial and read it out to the parties so - 


that the parties might be aware that the Court has knowledge of 
that fact and so that arguments and comments might be based and 


explanations offered by both sides on such fact so stated by the 


Judge as known, to him before the Judge decides on the rights and 


liabilities of the parties. This is the principle.of the rule enunciated. 


in some Indian cases, that the Judge who has madea local inspection 
should place on record the evidence and impressions gathered by him 
(See Raikishort Ghose v. Kumudinikanta Ghose)!. In England and 
America juries are mostly the Judges of fact and the jury are 
presumed not to be able to arrive at proper conclusions without a 


s— 
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_ pretty exhaustive summing up of the evidence by the Judge. Fur- Lakshmayya 
-ther, if one of the jurors has previous private knowledge of a fact, us 
the others might not know it. Hence there is the rule that that juror ee sigs aja 
must testify as witness in the case though his said private knowledge Appa Row. 
and his having testified as a witness do not make him incompetent to => 
sit on the jury as one of the Judges of facts, as his knowledge after Sadasiva 
he gives his evidence is commented upon by the Judge in his summing aaron 
up. The system of trial by juries who are returned “of the Vicinage 
whence the cause of action ariseth” was originally based on the cir- 
cumstance that “ the law supooseth them hence to have sufficient 
knowledge to try the matter in issue though no evidence were given 
“on either side in Court.” If such evidence ôf witnesses is given, the 
. jury “may have evidence from thir own personal knowledge by which 
they may be assured andsometimes are that what is deposed in 
Court is absolutely false ” and “ the jury may know the witnesses to 
be stigmatized and infamous” (Vaughan C. J. in Bushell’s case 
1670). But between 1659 and 1700 “ the necessity of controlling the 
jury in some further way under the changed” and changing conditions 
of society was felt and hence, the Judges who were guided by such 
motives gradually laid down a new rule. From 1702 the new rule 
has been established that a juror should give evidence and be subject- 
ed to the test of cross-examination before he could use the facts in 
his own direct knowledge and communicate them to his 
fellow-jurors, if those facts are not ‘notorious’ or ‘unquestioned’ 
facts or facts deducible from the common fund of experience and 
knowledge of which anybody could reasonably take ‘ notice’ with- 
out proof and are not “ matters of mere private interest,” 

If a Judge has knowledge of some particular goncrete fact which 
ig a matter of mere ‘ private interest’ peculiar to the particular case 
before him ‘which fact is not an existing natural fact (of relative 
permanence like the existence of a stream ora tree) but one that 
has already happened and which fact is a matter of strong contro-" 
versy between the parties, he should no doubt retire from the case as 
Judge so as to be ‘able to give his evidence for one side or the other 
before another Judge. But where a Judge has no personal or pecu- 
niary interest ina case and merely uses his knowl@dge of human 
nature or his general opinion of large classes of people based on his 
previous experience or the testimony of his own senses in respect of 
things and persons observed by him in the course of the proceedings 
before him after he had given notice to the parties (or even outside 
the’proceedings, provided he mentions such knowledge’to the par- 
ties), I do ‘not see how he could be prevented (except by asking him 
to do the impossible feat of forgetting everything and even not to be 
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led sub-consciously by facts within his knowledge) from using such 
knowledge. I cannot even bring myself to understand why he should 
be so prevented, especially if he has special technical learning, know- 


ledge and general information which gives him very useful materials | 


for arriving at a proper conclusion. A judge is appointed presuma- 
bly for the reason that his learning, impartiality and trained powers 
of observation are superior to and more reliable than thé average 
learning etc., of the litigants and wituessess before him. In systems 
of law where the Judge has very little to do with findings on facts; a 
judge might be made merely to sum up the evidence before him 
impartially (without asking the jury to consider what he knows) and 
leave it to the jury to tome to their own conclusions. But where 
(as in India in all civil cases and most criminal cases) the judge is a 
Judge of both facts and law, it is impossible tc ask him not to use 
his knowledge of particular classes of people, and other like circum- 
stances when arriving at a conclusion on facts. Of course if an 
appellate Court finds that a lower Court has unduly pressed such 
general knowledge (say, by unduly suspecting the genuineness of an 
unregistered document because it was executed in a town notorious 
for forgeries or because the writer was of a particular caste or pro- 
fession), the appellate’tribunal would use its own presumably sounder 
knowledge of human nature to set right the inferior court and give 
advice to the lower Court not to be led too much away by such con- 
siderations. -It has been sometimes laid down that a judge must as 
Judge “ignore what he knows asa private man” and he “ may 
have to ignore” as a private man what he knows as Judge. I 
respectfully dissent from sach observations. In some old cases (col- 
lected in foot note 4 in Wigmore para. 2569), it was held that the 
Judge’s personal knOwledge of a witness's lack of credit should not 
be used. Ina later case however the trial Judge’s “ great familia- 
rity with that portion of the state” was considered as a ground for 
mot reversing his judgment and a Judge’s personal knowledge of the 
services of a counsel (obtained as Judge sitting in the previous case) 
was allowed to be used by the Judge in fixing theeremuneration of 
that counsel in an action brought by the counsel for such services. 
I think the only,practical rule which can be laid down in these cases 
is that ifa Judge knows of his own knowledge as an individual 
observer of a past relevant concrete private incident and that fact 
cannot be subjected to ocular proof at the time of trial (such as 
a person’s colour, resemblance of features, appearance, behaviour, 
chemical experiments on the present condition of the object) and if 
the truth of such incident is contested between the parties, he should 
mention his private knowledge gf such incident to the parties and he 
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should refuse to be the Judge in that case, unless both the parties 
after he so mentions to them his said personal knowledge of that 
particular incident, state that they have no objection to his 
continuing as Judge. That the Judge was competent to give evidence 
in the witness-box and to subject himself to cross-examination and 
then to decide the case was the old rule but this has been discoun- 
- tenanced for obvious reasons in modern times and, in my opinion, 
should not be allowed. All that can be permitted is that the Judge’s 
pérsonal knowledge should (as in cases of proceedings for contempt) 
be recorded and be allowed to be commented upon in a moderate 
manner. In the case of concrete particular facts, the Judge who 
uses his own knowledge should only be obfiged to state whether he 
knows it by direct knowledge or by rumour or hearsay and should 
not be subjected to cross-examination. General knowledge of the 
tenures ina particular area or of the character of certain populations 
as also direct knowledge gained by his own senses and mind—it is 
impossible to prohibit the Judge from using such knowledge in 
drawing inference from the evidence before him and in coming to 
conclusions as to the rights of parties before him. In the present 
case, the learned Judge has not gone further than using the general 
knowledge which he had acquired as a past revenue officer and as a 
revenue Court of experience in the course of the performance of his 
duties in Zemindari tracts; and I hold that he was entitled to use 
such knowledge in coming toa conclusion on the facts after the 
consideration of the evidence let in this case. One other short point 
has to be noticed, viz., whether evidence as to leases granted after 
Ist July 1898 are wholly shut out as evidence by section 185 of the 
Estates Land Act. I am.inclined to hold that they are so shut out 
if sought to be used for the purpose of proving the character of the 
tenure of the Jand and even if such leases are sought to be proved 
merely in order to show that a land was treated in the same manner 
after July 1898 as before July 1898. I agree however, with my 
learned brother that leases granted before Ist July 1898, though they 
were to come info force only after 1st July 1898 are admissible in 
evidence and in the result, I agree that these second appeals should 
be dismissed with costs. Ak 
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IN THE HIGH COURT-OF JUDICATURE AT MADRAS, 


Present —Mr. Justice, Sundara Aiyar and Mr. Justice Sadasiva 
Aiyar. 


Vembu Iyer alias Ramanadha Iyer... Plaintif (Appellant.) * 
v : 
Srinivasa Iyengar and others > ...Defendants(Respondents) 


Hindu Law—Guardian and Ward—Natural guardian—Powers of—Alie- : 


nation—Necessity—Pressure—Test—Discretion of guardian—Payment of debts 
binding on the estate—Sale and Mortgage—No dtfference—Costs—Practice— 
Difficult questions of law involved. 


Per Sundara Aiyar J:-™The duties of a natural guardian of a: minor in 
the Hindu Law must be regulated by considerations of what should be regarded 
as best for the interests of the minor. 


The discretion as to how the duty of discharging the debts binding on the 
minor should be performed rests on the guardian. The quéstion in each case 
would be whether that discretion has been properly exercised, Consultation 
of proper advisers is a test though not conclusive on the-Court if inits opinion 
the Court be convinced that both those consulted and the guardian madea 


great mistake. The right view is to consider whether in the circumstances’ 
that existed at the time of alienation the act would be regarded as a prudent,’ 


one by men of ordinary prudence in dealing with the property of a ward. To 
constitute pressure or necessity, itis not necessary that there should be a 
demand by the creditor. Considerable latitude should be allowed to the guardian 
in the exercise of its discretion. 


The positions of the natural guardian in Hindu Law, a trustee and a 
manager of a joint Hindu family compared and contrasted. 


There is no difference between a Sale and a mortgage in _the applicability of 
the tests above referred to, . 


Per Sadasiva Atyar J :—The only safe and convenient ruleis that if the 
guardian of a Hindu minor alienates the minor’s property because he considers 
it after weighing all the then existing circumstances to be in the best interests 
of the minor to make that alienation the minor is clearly bound ty the act of 
alienation and that even if the guardian acted wrongly the alienee is protected if 


e Pe acts in good faith after making due inquiry and if he is satisfied on the 


representations of the guardian and on his own independent inquiry that the 


eguardian’s acts appeared then to be clearly for the minor’s benefit. Comparison 


between the powers ofa natural guardian and those of a statutory guardian is of 
very little utility in deciding the powers of a natural guardian in Hindu Law. 


Per curiamti-e-The fact that questions of law raised in the case were not 
easy of solution is not a good ground for disallowing,the costs of a successful 
litigant. 

Second Appeal from the decree of the Court of the Subordinate 
Judge of Kumbakonam in A, S. No. 555 of 1910 preferred against 
the decree of the Court of the District Munsif of Mannargudi in O. 
S. No. 292 of 1908. 


es : 
*S, A. No. 1283 of 1911, . . 11th October 1912, 
a j 
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T..V. Seshagiri Iyer for T. R. Venkatarama Sastriar for 
appellant. 


T. Rangachariar for respondents 


T. V. Seshagiri Aiyar. There is no proof of pressure in this 
‘case. Mere proof of antecedent debts will not do to justify sale. 
Guardian’s powers are not as large as those of the trustees. Mere 
_bona-fiides on the part of the guardian will not. do. Necessity is 
what is to be alleged and found. He cited Subbiah Chetty v. 
Rungiah Gounden', Hanuman Prasad Panday v. Mussamimat 
Bhoobu Kunwar2, It must be shown that the guardian had no 
other available funds. f 5 


T. Rangachariur. If the guardian acts honestly and there are 
antecedent debts, that is sufficient. He relied upon Kathur Singh 
v. Roop Singh’, Mahomed Mandal v. Nufur Mandal,* Succaran 
Moraraji v. Kalidas Kalyanji,” Arunachella Reddi v. Chidam- 
.bara Reddi.® 


The Court delivered the following. 


Judgments:—Sundara Aiyar, J. This is a suit for setting aside 
a sale made by the plaintifi’s guardian in the year 1889. The suit 
was instituted on the 28th October 1908. The plaintifi was born on 
the 28th October 1887. He delayed the suit until the last day on 
which if was open to him to institute it.” The sale was admittedly 
made for the discharge of certain debts due by the plaintiff’s father, 


Both Courts have upheld the sale. The District Munsif found 
that the sale was necessary in the interests of the minor. On appeal 
the Subordinate Judge -seems to have confirmed the decree with 
some hesitation, He observed “I am unable fo hold that with pru- 


dent management the debts could not have been cleared from out of . 


the income.” He also held that there was no clear necessity to sup- 
port the sale. With respect toa plea of the defendants that the 
guardian had to take into account at the time of the sale the fact that 
two sisters of tht plaintiff had shortly to be married, the Sub- -Judge 
says’ “ The prospective marriages of daughters of the family and 
the consequent fear of not being able to clear qff debts are too 
speculative reasons to justify a sale by a mother during the son’s 
minority.” He however confirmed the Munsif’s decree on the 
ground that he was unable to say that the trustee did not 
act with due care and prudence in selling “the properties and 


1. (1897) 7 M. L. J, 291. 2. (1856) 6 HI. I. A. 393. 
3. (87D) 3N. W.P. H. C.R. 4. 4, (1899) L L, R. 26 C. 820, 
5. (1894) I. L. R. 18 B. 621, 6. (1902) 13 M.L J 223, 
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that the discretion vested in the mother as a guardian can- 
not be said to have been misused. He observed, “The case 
falls within the discretion of a trustee and the discretion cannot be 
said to have been misused.” He held that “the case did not fall 
within the words of the decisions supporting sales by a guardian.” 
He continues, “ But the logical extension of the ideas on the subject 
does not exclude the present sale from the category of legally valid 
sales.” It is not surprising that the plaintift considered that there 
were good grounds for an appeal from a judgmerit pronounced with 
so much doubt. I confess I have not felt any difficulty in confirm- 
ing the decree of the Subordinate Judge. Iam of opinion that the 
circumstances show that the sale was necessary. The decision of 
the case must depend on the general powers and duties of a guardian 
under the Hindu Law, apart from any provisions of the Guardian 
and Wards Act. There are numerous cases in the Indian Courts 
which have dealt with the position of a guardian, but hardly any 
one in which the precise quéstion for determination in this case was 
the subject of judicial pronouncement. In England, it would 
appear, a guardian has no power to sell or mortgage the real estate 
of his ward. Infants came very early under the jurisdiction of the 
Court of Chancery in that country. All power to sell or to mort- 
gage a ward's estate was vested in the Court and the guardian could 
not exercise it without the consent of the Court. See the matter 
discussed in Dagdu Bin Ishad Pershad v. Sheik Sahib Valid 
Bandarkari. In this country, on the other hand, only a guardian 
appointed or declared as such bY a court is under the supervision 
of the Court. The powers*and duties of other guardians are 
governed by considerations, primarily, of what would be for the 
welfare of the minor? During the arguments the learned vakils on 
both sides cited various cases relating to the powers of a natural 


guardian, a guardian appointed by Court, the manager of a Hindu 
` family and a trustee. And it was contended by ‘Mr. Seshagiri Aiyar 


that the powers of a natural guardian were of the narrowest kind as 
compared with the others. I do not propose to enter on a compari- 
son of the powers of these different classes of persons. It is 
true that the manager ‘of a Hindu family is one possessing an 
estate in the property that he deals with, while a guardian has no 
estate in his ward’s property. He is in management of the property 
solely belonging to another. But at the same time, it may be said 
that it is open toa manager to obtain the consent of all adult co-par- 
ceners to any transaction which he thinks proper to undertake; and 


that a guardian who has no so such means open to him ought to be 
s 





1. (1865) 2 B. H, C. R. 369 at 380, 
e 
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invested’ with a larger discretion than a manager. Again in some 
tespects, the powers of a guardian must be taken to be inferior to 
those of a trustee, for a trustee has the legal ownership vested in him 
and, although his obligations to the beneficiary are no less than those 
gf a guardian, persons who deal bona fide with him would receive 
larger protection on the ground that -they are dealing with a person 
who is regarded by law as the owner of the property notwithstanding 
that he is under obligations to another. On this ground it was held 
in’ Muthu Subbiah Chettiar v. Rungiah Gounden, thata guardian’s 
powers were less extensive than those of a trustee. It was assumed 
in that case that a natural guardian’s powers would be inferior to 
those of one appointed by court. This seems to me to be not quite 
correct. ‘The latter class of guardian is under the supervision of the 
court. The powers of guardianship, are in large part, exercised by 
the court itself and the appointed guardian can only act subject to 
its supervision—and control. Definite restraints are put apon an 
appointed guardian by statute. Those restraints would not be appli- 
cable to a, natural guardian. ‘There is no provision in Indian Law for 
a natural.guardian, not declared as such by the court to take the opi- 
nion of the court as to the propriety of any transaction he may have 
to enter into on behalf of his ward. His duties must be regulated by 
considerations of what should be regarded as best for the interests of 
the minor. The leading case on the subject is Hanuman Pershad 
Panday v.Musammat Baboon Muraj Kunwar?. The following 
passage to be found at page 423, may be regarded as the text 
on which the subsequent don of, the Indian Courts have been 
based. “ The power of the manager for an infant. heir to charge 
an estate not his own, is, under the Hindu Law a limited and 
qualified power. It can only be exercised tightly in a case 
of need, or for the benefit of the estate.” The question then 
would be whether any alienation or other transaction is for the bene- 
fit of the minor or necessary, so as to satisfy the’ phrase “in a case of 
need.’ There is, of course, another rule based on considerations of 
equity to the person dealing with the guardian, namely that, if he 
acts bona fide and after due enqniry believes that the transaction is 
for the minor’s benefit, or necessary, it must be upheld as against 
him though a ward may have good reason to complain of conduct 
of the guardian. Prior to the enunciation of the law by the Privy 
Council, there appears sometimes to have been an idea in India 
that the creditors of a minor had no right to emand their debts 
during his minority and that they must wait til the minor 
attained age. This would of course, affect the guardian’s “power to 


1, (1897) 7M, L. J. 191, 2 (1856) 9M. I. A. 393, 
es 
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deal with the estate for the discharge of the minor’s father’s debts. 
See Mcnaughten’s “ Principles of Hindu Law” Chapter VII, page 
105 ; Trevelyan’s “ Law Relating to Minors ” page 183; Dagdu Bin 
Ishai Pershad v. Sheik Sahib Valid Bandarkar}. This view was 
however, subsequently given up and Mcnaughten himself in his‘Prece- 
dents’ cites a case decided in pages 120, 121 where it was held that 


‘the discharge of debts would be regarded asa ‘necessity? The 


word ‘ necessity’ appears, at first sight, not to be calculated to give 
a clear idea of the scope of the cases coming within it. Necessity 
and benefit were not properly distinguished. Thus Trevelyan 
observes “ apart from necessity it is not easy to say what is for the 
benefit of a minor’s estat®,” and in an early case in Calcutta, Sudder 
Dewani Adlawt Reports, 1856, page 980, benefit to a minor seems 
to have been regarded as making the alienation necessary. 
The Court, observed “ It is enough for us now to say that we hold 
that a mortgage entered into by the mother of a minor of a portion 
of the minor’s property for the benefit of the minor is valid under 
the Hindu Law, that benefit being the cause of, or creating the 
necessity which has arisen.” This confusion induced me to say. In 
re Krishnaswami Das Reddi? that it might be desirable to avoid 
the use of the words ‘necessary’ and ‘necessity’ and to substitute 
‘reasonable’ and ‘probable.’ I am convinced however necessity and 
‘benefit’ really import two different ideas and that it is desirable to 
keep in view the distinction between them. ‘ Necessity’ seems 
to connote the idea of warding off an evil or the doing of something 
that cannot be avoided or of something which it is one’s legal duty 
todo. To avoid the sale of a minor’s property for a debt would be 
warding off an evil; conducting necessary repairs would also be an 
act of the same class: The maintenance of the minor would be a 
necessity as something which cannot be avoided. Performing his 


. father’s funerals would be a necessity as an act which itis his duty 


40 perform. But over and above all these acts that are necessary 
there may be acts which are positively beneficial to the minor, and an 
alienation which would conduce positively to the berrefit of the minor 
would be upheld apart from any necessity unless of course it is 
accompanied by pther evil. Mr. Seshagiri Aiyar’s main contention was 
that the discharge of debts cannot be regardedeas a necessity unless 
the creditors pressed for the debt or at least demanded payment. 
The Sub-Judge has found that there was no demand in this case. 
It was contended that therefore it cannot be held that there was any 
necessity. No case has been cited, nor have we been able to find 
any, which has laid down that a demand is necessary to justify an 
L (1865) 2 B, H, C, R. 369 at 380, 2, (1912) M. W. N. 167. 
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alienation to discharge a debt. It is impossible to lay down anysuch Vembu Iyer 
broad proposition. The creditors may be quite content to allow their v. 


debts to run on if they carry heavy interest. They might wait. Ta 
until the whole estate might be swallowed up by their debts. It cue 
would be unreasonable to say that a guardian in such circumstances Sundara 
cannot sell a portion of the estate so that the remainder may be saved Aiyar J. 


for the minor’s benefit. There can be no doubt that it is the duty 
of a guardian to pay off debts incurred by the ward’s father. In 
' England where as I have already observed, a guardian cannot mort- 
gage or sell a ward’s estate of his own accord, the discharge of the 
debts binding on the minor has been recognised to be aduty. There, 
“no doubt, in order to fulfil that duty the? guardian should apply 
to the Court for. permission to mortgage or sell and the Court 
“may make an order for either according to the circumstances 
of the case. «But as a natural guardian, not declared as 
guardian, has in this country no right to ask for the advice of the 
Court, the discretion as to how the duty of discharging the debts 
binding on the minor should be performed must rest with him. 
I do not mean to lay down that if there is an estate earning a large 
income and the debts could be discharged in a short time out of the 
usufruct, a sale by the guardian for the discharge of the debt would 
be always upheld. The question in each case would be whether the 
discretion vested in a guardian has been exercised properly. He 
would be taken to have done so if he acted with due prudence and 
caution, Mr. Seshagiri Aiyar contended that the prudence which a 
man would exercise in the management of his own affairs would not 
necessarily be sufficient in the administration ot property of a ward 
and relied on the observations contained in Subbia Chetty v. Rungi- 
ah Gouden} to that effect with respect to a trustee. I agree with him 
to a considerable extent. It is true that it would not be enough for 
the Court to say that if an adult had acted in the management of 
own property in the way in which a guardian has dealt with his ° 
ward’s property, the adult owner’s action would not be pronounced, 
imprudent. There are risks which an owner may take that might 
be consistent with the conduct of a prudent man. A trustee or a 
guardian has no right to take the same risk in dealing with the pro- 
perty of another. This is the rule which has been applied in the 
English Courts with respect to the acts of a trustee, At the same 
time the Court has certainly to judge of the act of a guardian as it 
_ would appear to a prudent man at the time that the act was done. 
It will not set aside his acts on the ground that years after the act 
has been done it appears to the Court that the guardian might have 

8 

1. (1897) 7. M, L, J, 191, 
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Vembu Iyer acted better. If the guardian consulted proper advisers, that ‘would 
v: be a good test as to whether the act was prudent, for it would show 
Srinivasa that other disinterested persons took the same view of the propriety 
SURN of the act as he himself did. The right view to lay down appears to 
Sundara me to be to consider, whether in the circumstances that existed at 
Aiyar J. the time of the alienation, the act would be regarded as a prudent 
one by men of ordinary prudence in dealing with the property of a 
ward. No hard and fast distinction can be made between a sale and 
a mortgage. See Mohamed Mandul v. Nafur Mandul > where’an | 
act is sought to be supported, not on the ground that it was 
‘necessary ’ but on the ground that it was calculated to procure some 
difference in the applitation of the test to determine the validity of ° 
the guardian’s act. There might also be a difference in applying this 
rule that a bona fide purchaser would.be protected. ' If the act which 
was calculated to procure benefit for the minor was of a risky or 
speculative character, it would not be supported by tke court. And 
it may be that the court would apply a rather strict test in deciding 
what should be regarded as speculative inasuchacase. It may 
also be that a bona fide purchaser would find it difficult to obtain 
protection on the ground that a speculative transaction appeared to 
be beneficial toa minor. But in deciding whether an act which 
came within the purview of’ ‘necessity’ should be upheld, I think con- 
siderable latitude should be allowed for the exercise of the guardian’s 
discretion. See Babaji Mahadaji v. Kristnaji Devaji.2 In Aru- 
nachala Reddy v.Chidambara Redd y# an alienaticn which was made 
partly for the discharge of debts binding on the minor was upheld. 
In the cases bearing on the question there was, generally, no doubt, 
some circumstance beyond the mere existence of a debt relied on to 
justify the alienation. Thus in Sacaram Morarji v. Kalidas Kan- 
hayi* there were no other assets left out of which the debt could be 
discharged. In Dagdu Bin Ishad Pershad v. Sheik Sahib 
e Bandarkar 5 the Court found that the alienation was for the dis- 
charge of debts. But it added “and it was absolutely necessary,” 
but no other circumstance relied on is mentioned as supporting the 
necessity for sale. In Kaihur Singk v. Roop Singh® it was obser- 
ved that no immediate pressure or suit need be proved in order to 
support a sale for discharging’a debt. In Balaji Mahadaji v. Krish- 
najee Devajil it appears that the debt had not become due at the time 
of the alienation. The language of the Privy councilin Hanooman 
Persaud Pandey% does not in my opinion, support the conten- 





1. (1899) 1. L. R. 26, C. 820. 2. (1878) I L. R. 2B. 666, 
3. 13M, L, J. 223. 4. (1894) I. L. R, 18 B. 631. 
>. o 5, #1865) I. L. R, 2B. H. C.R 369. 6. (1871) 3. N. W, P. H, C. R, 4 
7, (1878) I. L. R, 2 B. 666, è 8, (1856) 6 M. T, A, 393, 
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tion that unless there was a demand by the creditor, a sale for the Vembu Iyer 
discharge of his debt would not be justified. Their Lordships say v. 
“The actual pressure on the estate, the danger to be averted gan 
or the benefit to be conferred on it in the particular instance abate 
is the thing to be regarded. The words “actual pressure” are Sundara 
relied onto support theargument that the person in possession Aiyar J. 
as guardian must have been pressed bythe creditor to pay 
the debt. I do not think that the language “ pressure on the 
estate” necessarily signifies 'this. A debt may be a pressure on 
the estate even though the creditor has not yet demanded pay- 
ment of it. Whether it-is so in any particular -case would de- 
epend on the circumstances. In this case át is found that there 
were other debts at the time of the death of the minor’s 
father. Three sales were made in 1888 for the discharge 
of a portion pf them. Apparently soon after the death of 
the father, the guardian considered it desirable to take mea- 
sures to discharge all debts. The sale which is called-in question 
here took place shortly after the previous sales. All were probably 
parts of one single scheme that the debts should be discharged if 
possible. The Sub-Judge is, in my opinion, not justified in holding 
that the guardian acted in a speculative spirit in having regard to 
the fact of the prospective expenditure on account of the minor’s 
sister’s marriage. The District Munsif’s judgment shows that about 
Rs. 1000 was required for the current expenditure of the family, 
After making provision for Government kist and this expenditure, 
there was apparently very little tosave for the discharge of debts, 
and the prospect of having to incur further debts for the marriages 
of two girls would certainly influence a prudent guardian in deciding 
what steps should be taken for the discharge of the debts. I am of 
opinion that the discharge of the debts was necessary in the circums- 
tances of the case and that the defendants need not rely solely on 
the fact that the alienation was an act done by the guardian honestly , 
and after taking advice from others. The mere consultation of 
others would not always be a ground for upholding a transaction if* 
the Court is convinced that both those consulted and the guardian 
made a grave mistake. The conclusion arrived at by the Subordinate 
Judge is right and this second appeal must be dismissed with costs. 


The respondent has preferred a memo of objections against the 
Subordinate Judge’s disallowance of his costs in, the appeal. I do 
not think that the fact that the questions of law raised in the case 
were not easy of solution was a good ground for disallowing the 
costs of the successful litigant. The order as to costs must be set =. 
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Vembu Iyer aside, The respondent will have his costs inthis Court and in the 
v. Lower Appellate Courts. 
Srinivasa : i i : š 
Iyengái. l Sadasiva Aiyar J :—The important question of law argued in 
ee this case relates to the power of the natural guardian of. a minor 
Sadasiva Hindu to effect an alienation of the minor's property so as to 
Aiyar J. bind the Minor. “Numerous cases have been quoted on both sides 
in which the disputed alienation has been upheld Sometimes 
on the ground of legal“necessity, sometimes because it was reason- 
able. and proper, again because the guardian ‘did not act through 
caprice and extravagance but in the best interests of the minor, 
sometimes because it was “ for the minor’s benefit” and so'on. Ina 
few: cases, the alienation*has been upheld because the alienee acted * 
bona- fide in obtaining the alienation from the guardian after making 
proper enquiries as to the actual necessity or as to the alienation be- 
ing for the minor’s benefit or as to the existence of pressure from 
creditors. In Mayne’s Hindu Law, paragraph 218 it is said “He, 
will also be bound by the act of his guardian in the management of 
his estates, when bona- fide and for his interest and when it is such 
as the infant might reasonably and prudently have done for himself, 
if he had been of full age. But not where the act appears not to 
have been for his benefit and the person who so deals with the guar- 
dian is bound to enquire into the propriety of his act. And where 
the act is done by a person who is not his guardian but who is the 
manager of the estate in which he has an -interest he will equally be 
bound, if under the circumstances the step taken was necessary, 
proper or prudent.” In Sucaram Morarjiv. Kalidas Kanhajv} 
it was said quoting from’ West and Buhler, JJ. that a widow 
managing for her infant soa (like any other manager when minors 
are interested as co-parceners) can deal with the property 
only to meet existing necessities but the other party .is protect- 
e ed by good faith and reasonable enquiry. In Mahammad Mundal 
ey, Najur Mundal? it was held that the principle of the :decision in 
Hanuman Prasad Panday v: Mussammat Bhoobee Kunwar? 
was applicable also to the bona fide manager of an infant’s 
estate, (in that case the grandmother of the plaintiff) that an 
alienation by sale stands on the same footing as an aliena- 
tion by mortgage and that Mr. Mayne’s epinion in his Hindu 
Law sec. 196 is correct that when the act is done by the per- 
son who is not his guardian but who is the manager of the estate in 
which he has an intérest, the minor will equally be bound, if under 
the circumstances the step taken was necessary, proper or’ prudent. 


1. , (1894) I. L. R. 18 B. 631. 2. (1899) 1. E. R. 26 C. 820. 
3. (1856) 6 M. I, A. 432. i 
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In Kathur Sing v. Roopsing? it was held that even without actual 
pressure npon the minor’s estate an act of the guardian which at the 
time of the alienation appeard on the reasonable grounds to be 
dictated by prudence and for the minor’s benefit is binding on 
the mingr.. In Tejpal v. Anaga? the learned Judges say “ We think 
that the preponderance of authority is in favour of the proposition 
that a Hindu mother as the natural guardian of her minor son has a 
right to deal with and dispose of her minor son’s estate for his bene- 
fit.” It will be seen that the learned Judges say nothing about 
“ pressure” and do not use the phrase ‘ necessity’ or ‘legal necessity’ 
which vagus phrase has been interpreted in various ways in different 
decisions. In Subba Reddy v., Kotamna3, Davies and Sankaran 
Nair JJ. held that where a guardian has acted in the interests of the 
minors after consideration of the circumstances then in existence, 
his act was binding on the minors though it. was afterwards found 
that the act was really injurious to the minors (as the minors got 
only 4 acres through the said guardian’s act while they were really 
entitled, as afterwards found, to 7 acres of land). This case shows 
that where a guardian acts according to his best lights for the minor's 
benefit and his act was what an ordinary man of prudence would do 
where his own property was concerned, such act is binding on -the 
minor. In the case in Arunachala Reddy v. Chidambara Redd y* 
it was held that alienations made in part for the purpose of dis- 
charging the liability incurred by the father of the minor and in part 
in connection with litigation in which the question of the validity of 
the minor’s adoption was involved, was binding on the minor if there 
was nothing to suggest that in making the alienation, even though 
the alienees were her relations, the minor’s mother was acting other- 
wise than in the interests of the minor’s estate. I think the only 


safe and convenient’rule is (a) that if the guardian of a Hindu minor, = 
alienates the minor’s property because he considers it after weighing” 


all the then existing circumstances, to be in the best interests of thè 
minor to make that alienation, the minor is clearly bound by that act 
of alienation : (b) that even if the guardian acted wrongly, the alienee 
is protected if he acts in good faith after making due enquiry and 
if he is satisfied on the representations of the guardian and on his 
own independent enquiry that the guardian’s act appears then to be 
- Clearly for the minor’s benefit (I think that any*comparison between 
the powers of a natural guardian aud of guardian t¢ whom the 
Guardian and Wards act applies as was-done in the case of Muthu 





1, . (1871) 3N. W.P. H.C.R.4 > 2. (1901) I. L. R. 25 A. 59. 
3, (1904) 14 M. L. J. 442. ° 4. (1902) 13 M. L. J. 223. 
* 
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Subbiah Chettiar v. Rungiah Gounden* is of very little utility in 
deciding as to the powers of a natural guardian’ under the Hindu 
Law. The legislature is not bound to follow the common law and 
can give powers and impose restrictions on certain kinds of* 
guardians ‘according to pleasure). In the present case. under- 


stand both Courts to find that the alienee (the 6th defendant) - 


acted bona fide, and that he did not want to make any profit at the 
expense of the minor in obtaining the alienation of 1889 from the 

minor’s mother acting as the minor’s guardian. - Though no specific 
issue as to the alienee’s geod faith and the enquiries made by him was 
raised in the suit, the first issue is generally worded as.to the binding 
character of the alienation on plaintiff and the. cross-examination of 
the 6th defendant (defendant’s witness No. 15) by the plaintiff's vakil 
was directed to the question whether 6th defindant did make proper 
enquiries as to the debts due by the minor’s deceased father and as to 
whether there was pressure upon the estate and soon. The plaintiff 


` was therefore not taken by surprise and I do not think it necessary 


that a specific issue should now be raised on the question of the 
alienee’s good faith or that an opportunity should be given to the 
parties to adduce further evidence in this case. I am also clear on the 
evidence that (as found by both Courts), the plaintift’s mother after 
consulting her husband’s relations and friends considered it the most, 
prudent course and for the clear benefit of the minor to make 


` the'sale of the property to the 6th defendant who offered the 


highest price then available for it. I might state that the 


learned ‘Subordinate Judge was not justified in his findings 
on three. questions *of fact, his findings being at variance with . 


those ‘come to by the learned Munsif. The Subordinate 
Judge held that a debt of only Rs. 4,000 remained due on the 
¿date of the plaintift’s father’s death whereas ‘plaintiff's own 16th 
witness admitted the existence of a debt of Rs. 7,000 at the father’s 
tleath. The Subordinate Judge also ignored the documents Exhi- 
bits I and IL which show the existence of debts to the extent of 
about Rs. 3,500 in addition to the Rs. 4,000 due under Exhibits IJI 
V, Vi, VII, ÎX and X. The learned Subordinate Judge’ also 
disbelieved the genuineness of documents Exhibits XI and XIII, 
while even the plaintiff in the ground of appeal before him (see 
ground 8) did not deny the genuineness of those, Exhibits but only 
stated that they should not have been admitted in evidence.as they 


„Were produced too late and that importance should not have been 


attached to them. On the question of pressure by creditors also 


— 8 








1 (1897) 1M, L.°J. 191.. 


vir 
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the Subordinate Judge ignored the fact that some properties had vembu Iyer 
already been sold to discharge debts’and erred in differing from the v. 
Munsif by brushing aside the circumstantial evidence indicating the Srinivasa 
à : é : . B Iyengar. 
pressure of creditors on the guardian and in practically requiring 
direct evidence to be given by the creditors themselves of, such sadassiva 
pressure after the lapse of twenty years. In the result I agree that Aiyar J. 
this second appeal should be dismissed with costs, the memorandum 
of objections putin by the respondents 1, 3, 4, 5, 6, and 10 in respect 
of the costs disallowed by the Subordinate Judge must be allowed 

e with costs. e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Bensen and Mr. Justice Sundara Aiyar. 


Narayana Aiyar and another ... Plaintif (Petitioners.) 
v. 
Anai Aiyar alias Mahadeva Aiyar Defendant (Respondent.) 


Will—Construction—Vesting of legacies—Decree, form of—Suit by legatees 
for interest due, 


A will ran as follows.— ; š | Narayana 
“ After my death, minor N. aged 3 years and V. aged 1 year eo o ue ue Aiyar 
these two after the two above mentioned minors have become majors shall take Ys 


in equal portions the principal Rs. 1000 and the balance of interest paid towards Anai Aiyar. 
the documents as long as I live. If one of them die while the other is a minor, 

the other who survives shall take, after the said minors have become majors 

without any objection the principal and ingerest that may be du ` after my death 

as above: mentioned. Nobody has right to demand the said amounts either at 

the time of minority of the said minors or af the time when one has become 

major.” ` 


As I have given up ty means of tùis will the said affounts to be taken by 
the two minors after they have become majors at their pleasure, as mention- : 
ed above, the said Muthusami Aiyar, the father of the said minors, nee se 


has no right after my death either to the said amount or to its interest.” m 


Held on the construction of the will that the property vested in the minors® 
even before majority, but that they were only not entitled to receive it; and that, 
consequently, in a swit for recovery of interest and rent due on the land referred 
to in the will, that the plaintiffs—legatees would have a decree for the amount 
sued for, but the amount realized would be kept in court deposit until the 
second plaintiff attained majority and that the plaintiff mightsapply tothe court 
for the investment of thg money in Government Pronotes. Gordhandas v. 
Bai Ramcooer Bai,' distinguished. 


Petition under Sec. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the- Subordinate Judge 
of Tanjore in S. C. S. No. 475 of 1911. 5 

*C. R. P. No. 829 of 1911. 1lih November 1912, 


1. (1901) I. L. R. 26 B. 449. mee 


#l 7 id . 
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V. Viswanatha Sastri for petitioner. 
K. Jagannatha Aiyar for respondent. 


` V. Viswanatha Sastri. The legacy is a vested one. It is 
only the enjoyment that is postponed till majority. Theobald on 
Wills p. 584 and 586, Jarman vol ii p. 1405 Simmonds v. Cock 
Harris v. Brown.? 3 


K. Jagnnatha Aiyar. Here vesting has been postponed till after 
majority: The legacy cannot be said to be vested in this case “as 
there is no gift of the interim income to the legatee. Vesting can be 
postponed under the Hindu law till majority ; see .Gordhandas v. 
Bai Ramcooer.* 


The Court delivered the following 


Judgment :—The question in this case relates bo the construc- 
tion of a will made by a Hindu Jady. It was apparently not drafted 
by any professional lawyer and its terms are not happily expressed. 
The suit was instituted by her two minor great grandsons (sons of 
her grandson) whom she undoubtedly intended to benefit by the 
dispositions contained in the will, for rent due on a rental instrument 
executed by the defendant ‘for a piece of land which he had usufruc- 
tuarily mortgaged to the testatrix. No letters of administration 
with the will annexed were taken out by any one and the suit is 
instituted by the plaintiffs as beneficiaries under the will. It has 
been dismissed by the Lower Court on the ground that the plaintiffs 
obtained no rights under the will ‘until the attainment of the age 
of majority by both of them? The substantial question for decision 
is whether this construction of the will is right. - Its terms are as 
follows:---* * #° * After my death (1) Minor Narayana Ayyan. 
aged 3 years and (2) Venkatarama Ayyan aged 1 year, my great 
grandsons and sòns of the eldest wife of Mujhurama Ayyan, the 

e adopted son of Muthusamy Ayyan, my son, these two after the two 
above mentioned minors have become majors shall take in equal 
“portions the principal Rs. 1,000 and the balances of interest due, 
deducting the interest paid towards the documents as long as I live. 
If one of them gie while the other is a minor, the other who survives 
shall take after the said minors have become majors without any 
objection the principal and interest that may be due after my death 
as above mentioned. Nobody has right to demand the said amounts 
either at the time of the minority of the said minors or at the time 
when € one has become major. 





les | (1861) 54 E. R. 704. 2, (1901) I. L. R. 25 C, 621. 
3. (1901) I. L. R. 26 B. 449 at 467. 
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As I have given up by means of this will the said amounts to be 
taken by the two minors after they have become majors at their 
pleasure, as mentioned above the said Muthuramayyan the father of 
the said minors and the adopted grandson of mine has no right after 
my death either to the said amount or to its interest, - Thus I hav 


e 
executed this will with firmness *` * * i 


* 

“It will be observed that the interest on the two mortgages 
bequeathed under the will accruing subsequent to the death of the 
téstatrix until both the legatees should attain age is to be taken by 
them. Their father is expressly disinherited by the testatrix. No 
intermediate estate is created in favour of any one else till the minor 
legatees attain age. 


These facts are indications that the amount was intended to vest 
in the legatees immediately on the death of the testatrix. The 
absence of any gift over in case of the minors dying witheut 
attaining majority is also an indication against the construction 
that the vesting should be postponed until their majority the pre- 
sumption being that the testatrix did not intend to die intestate. On 
the whole we are of opinion that the expression in the will that the 
legatees should take the principal and the interest accruing (after the 
testatrix’s death) on the younger attaining majority refers only to 
the time when they were to take possession of the legacy and that 
the gift was intended to take effect immediately. We do not think 
that the donor intended to keep her estate in abeyance until both 
her great. grand children should attain majority. We do not consider 
it necessary to refer to English cases as to vesting of legacies which 
are of highly technical character and cannot be applied without 
much caution to conveyances executed without® professional aid in 
this country. The vesting of legacies charged upon real estate is 
governed in England by rules derived from the common Law while the 


vesting of bequests of personality including chattels real is governed * 


by rules derived from the Civil Law. The respondent’s Vakil relies 
on Gordhandas y. Bai Ramcoover}, but there were several reasons 
in that case (See p. 467 and 468) for holding that the estate was 
intended to be kept in abeyance fora time. We must hold that the 
plaintiffs obtained a vested interest on the death of the testatrix. It 
is however clear that under the will they are not entitled to obtain 
possession of the interest on the amounts bequeathed until the 
younger of them attains majority. The Ist piaintiff became a major 
after the institution of the suits but the 2nd plaintiff is still a minor. 
The will did not appoint any trustee or executor and there is no 


1. (1901) 1. L, R, 26 B. 449, 
es 
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administrator entitled to receive and keep possession of the interest 
until the attainment of majority by the 2nd plaintiff. The Subordi- 
nate Judge’s decree must be reversed. The plaintiffs will have a 
decree for the amount sued for but the amount when realized from 
defendant will be kept in court deposit until the second plaintiff 
attains majority. The plaintiffs may apply to the court for the in- 
vestment of the money in Government promissory notes. «The 
defendant will pay the plaintiff’s costs in both courts. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Miller, and Mr. Justice Abdur Rahim. 


Muthe Venkatachellepati and others ... Appellants. 
` (Plaintiffs). 
V. P 
Row'Sahib Pyinda Venkatachellapathy- | ... Respondents. 
garu and others | (Defendants), 


Registration Act S. 49—Admissibility of unregistered document in evi- 
dence—Collateral purpose—Court’s power to pass conditional decree in A ai 
ment suit. ; 

Per Curium:—Courts in India have power to refuse to grant a decree to 
the plaintiff except on terms indicated by obvious considerations of justice. 


Plaintiff had executed a deed of mortgage in favour of the defendant in 
November, 1894. In 1896 he executed a deed of sale Ex. A with respect to the 
same property to defendant for a certain consideration. On the same day as 
the sale deed Ex. A a letter was written which showed that the transaction was 
intended to be an usufructuary mortgage, The defendant sued as upon 
the usufructuary mortgage and the suit was thrown out for non-registration of 
the letter. Plaintiff filed the present suit for recovery of the property on the 
ground that the sale wis not intended to be a-sale and consequently the lands 


never passed to defendant. 


Held thatit was competent to the court to decree possession to the plaintiff 


on condition that plaintiff do refund the consideration received by him. 


Held. Per Rahim J. (Miller J. dissenting). S. 49 of the Registration Act 
@nly shows that a document requiring registration cannot be proved in order 
to support a transaction affecting immoveable property or to enforce the terms 
of the document referred to: but it is admissible to prove the circumstances 
in which the property came to be in defendant’s possession. 

Per Miller jJ —The document cannot be admittedjn evidence to prove the 
nature of the possession of the defendant or the circumstances under which he 
derived possession, which the plaintiff sought to prove in the case, to entitle him 
to relief. 


Appeal from the decree of the Court Subordinate Judge of Coca- 
nada in O. S. No. 22 of 1907. 


#A.5, Nos, 209 af 1908 and 46 of 1909, 23 September. 1912. 
e 
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P. Narayana Murti for appellants. 

T. R. Ramachandra Aiyar for respondents. 

The Court delivered the following 

Judgment :—Abiur Rahim J :—These two appeals arise ina 
suit to recover certain immoveable property. The suit was instituted 
by. the appellant in A. S. No. 209 of 08. He is the respondent in the 
othet appeal No. 46 of 09. The facts that led to the institution of 
the suit, so far as they are relevant to these appeals, are these :—The 
plaintiff executed a deed of mortgage in favor of the defendant in 
November 1894, In 1896 he executed a deed of sale with respext to 
the same property for Rs. 8,000 and odd made up of the amount of 
the previous mortgage and Rs. 4,000 then paid to the plaiatiff by the 
defendant. The sale deed is marked as exhibit A in this case. On 
the same day as exhibit A docurhent was written which showed that 
the transaction between the parties was intended to be an usufructuary 
mortgage and not a sale. This document which is in the shape 
of a letter was not registered. Then in 1900 the defendant in 
the present suit tried to enforce.what was intended to be a usufruc- 
tuary mortgage, but it was ultimately held by the High Court that 
the mortgage could not be enforced as the document on which reli- 
ance was placed for the purpose was not registered as required by 
the law. The present'suit is for the recovery of the same property and 
the plaintiff’s case is that as the parties did not intend that Exhibit 
A should be treated as an eftective deed of sale the property never 
passed to the defendant. The Subordinate Judge has decreed the 
suit but has made it a condition of the decree that the plaintiff 
should make over to the defendant whatever money he received 
under the deed. : 


The main question in appeal 209 is whether the Subordinate 
Judge was right in passing such a conditional decree. I am of 
opinion that he was. Taking the transaction to be void on the 


ground that the so called deed of sale was never intended to be 


given effect to, there can be no doubt that under section 65 of the 
Contract Act the defendant will be entitled to the restitution of 
whatever advantage the plaintiffs derived by the abortive transaction. 


The contention gn behalf of the appellant is that the court, 
while giving the plaintiffsa decree for possession to which he is 
entitled cannot make it a condition precedent to recovery of pos- 
session, that he should make restitution because section 65 of the 
Contract Act, does not give such a power to the coust. But the 
fact that this section does not give the power in so many words, 
is not to.my. mind, conclusive. There is nothing in sectton 65 
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which suggests that the court has no such power and in my opinion, 
independently of the Contract Act it lies perfectly within the com- 
petence of the court, in a case of this nature, to impose a condition 
which would do complete justice between the parties.. There is no 
reason why the defendant should be driven to a fresh suit to re- 
cover the money which he paid for the property which the plaintiff 
seeks to recover on the ground that the intended transaction 
proved infructuous and it is for the plaintiff to show that we, cannot 
in this suit restore both the parties to their original position. No 
doubt this suit is one in ejectment and cannot therefore be called a 
suit in which an equitable relief is sought, and the learned pleader 
for the appellant contends that we have got the power to attach 
such a condition to the decree only in cases where the relief sought 
is a relief in equity. But I agree with the ruling in Gurraj Baksh 
v. Kazi Hamid Ali} that even in suits in which the relief sought is 
not, strictly speaking, an equitable relief, the court has the power 
in a proper case to refuse to grant a decree to the plaintift except on 
terms indicated by obvious considerations of justice and this view 
also finds support from Mellor J. dictum in Clough v. London and 
Northwestern Railway Company.? In this country there has 


- never been any distinction between equitable and legal jurisdictions 


and the same court has the power in a proper case to take note of 
the equities of the parties although the action may be strictly one at 
law. The principle upon which I think we ought to act in this case is 
similar to taht embodied in several statutes of the Indian legislature, 
for instance section 41 of theSpecific Relief Act, Section 55, Sub- 
section 6, clause (b) of the Fransfer of Property Act and section 
86 of the Trusts Act. I do not propose to consider whether we 
could declare a charge or a lien on the property in the circumstances 
of the case as was done in Kunhiamma Umma v. Ibrayam Haji’ 
and Padamma v. Themana Amma * as we are not called upon to. 


do either. 


I would therefore hold that before the ,plaintiff recovers the 
property he must restore to the defendant whatever.advantage he has 
derived under the so called sale. The parties agree that there should 
be no claim for mesne profits or interest on the amount paid by the 
defendant. The decree of the Subordinate Judge will therefore be 
modified accordingly, that is to say, the decree in favour of the plain- 
tift should contain a condition that the plaintiff do pay back to the 
defendant Rs. 8,250, the amount paid by the defendant to the plain- 
tiff. With this modification the appeal 209 will be dismissed with costs. 

1. (1886) I. L. R.9 A. 340 at page 345. 2. (1871) L. R. 7 Ex. 26 at 37. 
3. (1912) 12 M. L. T. 264, 4 (1895) I. L, R. 17 M, 232. 
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The other appeal raises the question whether certain evidence, 
has been rightly admitted to show that the transaction evidenced by 
Exhibit A was not intended to be given effect to asasale. The 
evidence objected to on this point is that which is adduced to show 
that what the parties really intended was that there should be a 
usufructuary mortgage and not a sale, and I can hardly doubt that 
thate was “what the parties intended. This evidence is practically a 
reproduction of the recitals of the letter written contemporaneously 
with Exhibit A, already alluded to. The document was not produced 
at the trial but no objection was taken to the reception of its contents 
by secondary evidence. Mr. Ramachandra Aiyar, the learned vakil 
for the appellant, however contends relying upon section 49 of the 
Registration Act that the document itself could not be used in 
evidence at all. S. 49 says: “Wo document required by S. 17 to 
be registered shall.......... 


(a) affect any immoveable property comprised therein, or (b) 
confer any power to adopt, or (c) be received as evidence of any 
transaction affecting such property or conferring such power unless 
it has been registered.” The question is whether any such document 
has been received as evidence of a transaction affecting inmoveable 
property. I take it, what is meant is that a document which is 
required to be registered by the law cannot be received as evidence 
in support of a transaction affecting inmoveable property. What 
was, then, the object: with which the evidence in question in this 
case. was given? As I understand it, it was adduced in order to 
show that the so called deed of sale was not intended to operate as 
a transaction affecting certain immoveable property. It was not 
adduced to show that the parties entered into æ valid transaction in 
the nature of a usufructuary mortgage. There is no question in this 


case of enforcing any such mortgage. The plaintift relied upon his 
title which does not depend upon that mortgage in order to recover, ~ 


the property. What he says is that Exhibit A cannot stand in the way 
because it was never intended to be an operative transaction. Nò 
doubt, in order to prove that, he has got to show that the transaction 
which was intended was something else, that is, a mortgage trans- 
action. But, though it may be necessary to prove that, in order to 
prove that Exhibit A was not intended to create an effective sale, 
the object was not to prove that there was an effective mortgage. 
S. 49 does not say that a document which -requires registration 
shall not be received in evidence for any purpose if it is unregistered. 
Now, I think there can be little doubt that it would be permissible 
for the plaintiff to prove that there was, no valid sale by adducing 
e 
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evidence to the effect that Exhibit A was not intended to be 
given ‘effect to. S. 92 of the Evidence Act which prohibits the 
admission of any oral evidence varying or contradicting the 


‘terms of certain documents has no application. As regards the . 


provision of the Registration Act it has to be borne in mind that 
the main object of the Act is to prevent documents of a certain 
class having any effect unless they are registered. The” printary 
object of that Act is not to deal with the questions of evidence pure 
and simple. If the question, whether Exhibit A, the document of 
sale, was intended to be a real transaction of sale or not, could be 
proved by other evidence, it appears to me, there is no good reason 
for holding that it could not be proved by a document which was 
intended to bea mortgage but which would fail to have that effect by 
reason of its not being registered,® unless of course the language of 
section 49 is clear enough to that effect., As read it, it only shows 
that you cannot prove a document which requires to be registered, in 
order to support a tranasction affecting immoveable property. But 
this is not what is intended in this case. In my opinion the Full 
Bench decision in Raja of Venkatagiri v. Narayana Reddi 4 
bears out this view of Section 49. There, what was sought to be 
proved, was, the terms of an agreement to lease, which was not regis- 
tered, in order to show: that the plaintiff was entitled to damages 
for breach of the contract. Now the contract as evidenced by the 
unregistered agreement was certainly a transaction affecting im- 
moveable property. But, nevertheless, it was held that its terms 
could be proved for the purpose, not of enforcing the contract but 
for proving the existence of the contract and showing the damages 
‘sustained by ‘the plaintiff by the non-performance of the contract. 
But it is argued that that was nota suit affecting immoveable 
property, but I do not see how that makes any essential difference 


æ except in cases where the suit is brought to enforce the terms of a 


“document of which the law requires registration but which has not 
been registered. No doubt there is a sentence in the Full Bench 
case referred to which, if it stood alone might to some extent counte- 
nance the contention of Mr. Ramachandra Aiyar but the decision itself 
supports the view which I have stated. The ruling in Subbayya v. 
Maddulithiah? has no application to this case I am, therefore, of ` 
opinion that section 49 of the Registration Act does not apply nor 
does section 92 of the Evidence Act. There is no force in the con- 
tention that the suit is barred by res judicata by reason of previous 
‘proceedings. I would therefore dismiss the appeal. 





1, “(1893) I. L. R, 17 M. 456. 2, (1907) I. 17 M. L. J. 469, 


RART XXI.] THE MADRAS LAW JOURNAL REPORTS 657 


Miller J.—I have asked my learned brother to deliver the first 
Judgment in this case because his Judgment covers the whole field 
whereas mine is:confined to one point. 

I regret to say that I have come to a different conclusion from 
him on the question whether this alleged mortgage, this letter which 
converted Exhibit A into a mortgage and of which secondary 
evidence has been given is admissible in evidence or not. In my 
opinion it is not admissible because S. 49 of the Registration Act 
forbids its admission. If it is not admissible, then, it is not denied that 
no admission of the defendant can be admitted to prove its contents ; 
and the result would be, if it is not admissible, as I understand it, 
that all we have is Exhibt A and the plaintif? s suit must be dismiss- 
ed. Now S. 49 of the Registration Act says that no document 
required by S. 17 to be registered is to be received as evidence of any 
transaction affeeting immoveable property. Now it is not denied 
that this letter which is not before us is a document which required 
registration under S. 17. If the court is asked to recover it as 
evidence of a transaction affecting immoveable property the court 
must refuse so to receive it. As I understand the plaintift’s case it is 
possible he might simply have placed his case thus: “ This is my 
land. There was no sale to the defendant. Defendant is in possession. 
I asked him but he did not give up possession”. The answer to that 
would no doubt be the land was sold by Exhibit A. Plaintiffs would 
then have to show that the sale was something other thana sale and 
probably the result would have been the same as it is now. But the 
plaintift did not so frame his plaint? He based his claim on a mort- 
gage transaction. He says “ There was what was intended to be a 
usufructuary mortgage which has failed for want of registration and I 
am entitled to possession on account of the failure”. What, then, 
did he want to prove by this document of which he tendered second- 
ary evidence? He wanted to prove, as I understand it, that this 
possession of the defendant was under a mortgage which was ne 
mortgage. That is to say, he wanted to prove a transaction which 
affected immovable property though the actual documeat would not, 
of course, have any effect upon the title in the particular case for 
want of registration. The transaction he wanted, to prove was a 
mortgage and that is*a transaction affecting immoveable property 
though the document for want of registration did not have any effect. 
Now according to the Full Bench case Rajah of Venkatagiri v. 
Narayana Reddi? it does not matter that the’ document may have 
the effect of proving a transaction affecting immoveable property if it 
is used :—That is how I understand it—if it is used for the purpose 

1. (1893) I. L- Ę. 17 M. 456. 

*2 ° 
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of proving a transaction which does not ‘affect immoveable property 
in any way ; then it may be received in evidence. That, it seems to 
me is not so here. Not only was the purpose to prove-a transaction 
which does affect immoveable property but the purpose of proving 
it was, to affect immoveable property to enable the plaintiff to, 
disturb the possession and replace it by his own. The case is 
nearer to that in Kanuparthi Subbayya v. Kurnum Maddulitiwht 
where Benson and Wallis JJ. refused to admit an unregistered 
permanent lease which was put forward. not to :prove i. 6, 
not in order to enforce the lease, but to prove the nature 
of the adverse possession which was set up by the defendant. 
The Judges said, “The transaction to be proved is the nature: of 
adverse possession, that is, a transaction which affected immoveable 
property. This document is put ih to prove that transaction.and 
that cannot be allowed”. So.here, it seems to me, though the case 
is not exactly the same as in that case. The document is put for- 


, ward to prove that there was a mortgage and not a sale. Because 


there was a mortgage and not a sale the defendant is not entitled 
to retain possession and therefore the document is in this case put 
forward 'not'only in order to prove a transaction affecting immoveable 
property, but further, if that makes any difference in order that the 
result of the suit may be a decree affecting immoveable property based 
on this transaction. I hold that the document is not admissible in 
evidence, according to the decisions in this Court as I understand 
them. The plaintiffs’ suit for possession will have to be dismissed 
and I would dismiss it without costs, but as the effect of my learned. 
brother’s decision is that both the appeals should be dismissed with 
costs, that will be the order of the Court. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr. Justice Miller and Mr Justice Abdur Rahim, 


Varagima Ramasomasundara Arulappa Naiker Appellant.* 


v. 
V. R. R. MỌ S. T. M. R. AUTERA Respondents 


Chettiar and others 


Execution Sale—Interest taken by the purchasers—Tests for determining 
—Impartible estate—Law in Madras in 1869—Execution Sale-in 1869—Hindu 
Law—Alienation by Co-parcener--Suit by son and Co-parcener—Difference — 
Onus—Civil Procedure Code (XIV of 1882) S. 373--A pplicability-—Second suit 
on different Cause of action--Right of suit—Speci Successones. 
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In determining the interest which a purchaser,in an execution sale takes 
the following circumstances: namely, the character of the debt, the terms of tne 
sale certificate which formed the contract of the parties, the law as interpreted 
at the time of the sale, the frame of the suit, the judgment and decree, the 
execution proceedings, the advertisement for sale, the adequacy or inadequacy 
of the purchase money are all circumstances which may legitimately be con- 
sidered in the enquiry and no single circumstance can be regarded as conclusive 
by itself. « i 


Held, also on the question of the interest taken bya purchaser in execution 
sale of a decree against the holder of an impartible Zemindari in Madras in 1869 
for debts (not immoral or illegal), that the purchaser took the whole Zemindary 
and not merely the life interest. The law in Madras in 1869 was that the holder 
of an impartible Zemindary was not possessed of absolute powers of disposi- 
tion over the corpus, but, apart from the necessity of conforming to the require- 
ments of any special regulation such as Regulation XXV of 1802, ne was like 
any other head of a co-parcenary, competent to bind the estate by debts in- 
curred or alienations made for purposes which are regarded by the Mitakshara 
` law as proper and justifiable. i 

The difference between the case of a son attacking a sale by the father 
and that of a co-parcener attacking a sale by the manager is essentially one of 
onus. In the case of the son the burden is on him of showing that the debt 
was incurred for illegal or immoral purposes while in the case of other co- 
parceners the creditor has to prove that the debt was incurred for proper or 
necessary purposes. 

S. 373 C. P. C. (1882) cannot be a bar to a fresh suit based on a different 
cause of action. 

Quare :—Whether a person having a mere chance of succession to an estate 


can maintain a suit for declaration that the interest purchased by the defen- 


dant in an execution sale was barely the life interest of the then holder of the 
estate? 


Appeal from the Court of the Subordinate Judge of Tinnevelly 
in O. S. No. 11 of 1906. 
~ The facts appear in sufficient detail in the judgment. 

C. V. Ananthakrishna Aiyar for appellant. 

K. Srinivasa Aiyangar, S. Srinivasa Aiyanjar, and A. 
Krishnasami Aiyar for respondents. 

C. V. Ananthakrishna Aiyar. It is the right, title and interest 


of the zamindar that is sold. The contract between, the parties and” 


the court sale have to be interpreted in reference to the law as was 
understood by the parties in court at the time. Seg Abdul Aziz- 
khan v. Appasawmi Naick, Kannivadi Case. -There are 3 stages 
in the development of the law as regards impartible estates. The 
view that prevailed until the decision in Gowri Devamma Garu v. 
Ramanandoragaru,* which is some time befote the sale of the 
Zamindari in question, was that the Zamindar for the time being had 


an estate analogous to the estate tail in England, and as such he had 


2. (1870) 6. M. H.C. R. 93, 





1. (1901) I. L. R 27 M. 131 4 
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Arulappa not the power to alienate the impartible estate even for necessary 


Naiker purpose. In this view, the expression ‘ right, title and interest’ will 
v. : . . 
Mae appi be understood as passing only the life estate of the Zamindar. 
Chettiar. The view put forward in Gowri Devamma Garu v. Ramanan- 


doragaru}, is that the Zamindar is in the position of a manager of a 
joint “Hindu family. The doctrine of the pious obligation of a son to 
pay the debts of the father, whatever may be their nature, was’ not 
recognised in Madras until Ponnappa v. Pap Ayyangar?; and in 
the case of impartible estates it was for the first time recognised only 


in the Sivagiri case.3 

My contention therefore is that even if it be taken that the view 
of Gowri Devamma Garu v. Ramanandora Garut, was the preva- 
lent view on the date of the sale gf the suit Zamindari, the defen- 
dant cannot claim any right to the absolute interest in the Zamindari 
under the sale certificate; he cannot succeed unless he can substan- 
tiate that the debts were incurred for necessary purposes. “The court 
will not have regard to the fact that the person now questioning. the 
sale is not a collateral member but a son. 

The 3rd stage is when the courts recognised this absolute power 
of alienation in the Zamindar. The Sartaj Kuari case 4 and 
Beresford v. Ramasubba® in this Presidency. 

The date of sale is therefore material in judging the extent of 
interest sold: Veera Soorappa Nayani v. Errappa Naidu.® 

There is no evidence in this case pointing to the fact that there 
was justifiable necessity for the &lienation, The learned Vakil then 
commented on the evidence in the case. 

S. Srinivasa Aiyangar. The argument as to the date of the 
sale‘has no force. The date is only one of the many circumstances 
Kanaka Ramayya Nagaraya Gounden v. Minakshi Naidu." 
There was no course of decisions as was suggested on the other side 

ecomparing the position of the Zamindar to that of a holder of an 
estate tail. The Zamindar was likened toa manager as early as 
“Chidambara Setti v. Katama Nachiar 8 and Muthu Vellian Chetty 
v. Katama Nachiar 9? and in Gouri Devamma Garu v. Ramanan- 
dora Garu,>° the H. C. does not purport to depart from parlie pre- 
cedents. 

As regards the question of the pious obligation of the son the 
F.C. both in Girdhari Lal’s caset tand inthe Sivagiri casé®discoun- 





1. (1901) I. L. R, 27 M. 131. 2, (1881) I. L. R. 4 M. 52 (F.B.) 
3. (1881) I. L. R.4M 1. 4. ates) I L. R. 10 A. 272, 
5. (1888)°I. L. R. 13 M. 197. 6. (1906) T. L. R. 29 M. 484. 
7. (1911) 2 M. W. N. 328. 8. (1866) 3M. H.C. R, 260. 
. o 9, e(1869) 4M, H. C. R. 10. (1870) 6 M. H. C, R. 93. 
11 (1879) L. R. 1 I A. 321. 
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tenance the view of the Madras High Couré that there was any 
course of decisions. Again, even in cases which were decided subse- 
quent to Girdharee Lal+sales and mortgages long prior tothe decision 
were upheld to the extent of the entire interest and the argument 
based upon the fact that the sale in question was in 1869 is un- 
meaning. 

“The expression “ right, title and interest” occurs in the Code of 
1859 and.the meaning to be attached to it depends upon various cir- 
cumstances. See Veerabadra v. Marudaya Nachiar 2 


In Soorappa Nayani v. Errappa Naidu’, their Lordships held 
that the entire interest in the Zamindari passed to the purchaser not- 
withstanding the fact that the expression used was ‘right, title and 
interest alone.” e 

The learned Vakil then referred to the various circumstances 
pointing to this pressure on the estate, the prior mortgages and in 
the litigation in connection with the estate, which shew that the 
entire interest passed. 

The Court delivered the following. 


Judgments :—Miller J.—I agree with the judgment which my 
learned colleague has prepared and will now deliver, 

Abdur Rahim J :—The appellant as plaintiff in the suit seeks to 
recover the Pavali Zamin,a small impartible Zamindari which belonged 
to his ancestors and was sold in1869 at a court auction during the life 
time of his father and purchased bysone Chidambaram Chettiar the 
Ist Respondent's father. It was in execution of a decree obtained 
by Chidambaram Chettiar himself in a suit ( O. S. No 10) of 1866 
that the sale took place. The plaintiffs father died on the 24th 
January 1894 and the present suit was instituted on the 23rd January 
1906 just on the last day of the 12 years since the plaintiff’s father’s 
death. The Subordinate Judgé having found on the main issues 
on the merits against the plaintiff dismissed the suit. By the 3rd 
issue the plaintiff raised the contention that the Zamindari in gues- 
tion was inalienable by custom but the finding of the Subordinate 
Judge on this point which is against the plaintiff has not been con- 
tested before us. It could not be and has not been disputed that 
the debts to satisfy which the sale took place were binding on the 
last Zamindar, and as the alleged custom of inalienability has not 
been established, there can be no doubt that the Zamindari, of which 
the plaintiff's father was the full owner according to the law as well 
settled in this Presidency. by the Pittapur case Sri Raja “Rao Venka- 


1." (1879) L. R. 1 l A. 321. 2. (1910) I.L.R, 34 M. 188 at pp. 209, 201. 
3. (1906) I, Le R29 M. 484. 
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tasurya Mahipati Ramakrishna Rao Bahadur v. The Court of 
Wards? following the decision in Sartaj Kuari’s case? was liable to 
besold absolutely in execution of the 1st defendant’s father’s decrees, 
The whole of the argument, therefore, addressed to us by the learned 
Vakil for the appellant is concentrated on the question—‘what was in 
fact sold under the decree? He contends that what was sold was 
not the entire proprietary interest of the Zemindar which he actifally 
possessed in the Zemindari but a mere life interest, The argu- 
ment is that the decisions of this court shewed that the law as inter- 
preted in this Presidency up to 186) was that an impartible 
Zemindari was inalienable except during the Zemindar’s life and as 
under the sale certificates ‘the right, title and interest’ of the plaintiff's 
father was the subject of sales we must presume that what was 
intended to be sold was the Zemin@ar’s life interest. He has also 
contended that the debts embodied in this decree in ©. S. No. 10 of 
1866 have not been incurred for proper or necessary purposes and 
that the doctrine that a Hindu son was liable for the debts of his 
father which were not shewn to have been incurred for illegal or 
immoral purposes had no vogue in this Presidency until 1881 4. e., 
long after the sale in question in this case—when a Full Bench of 
this court Ponnappa Pillai v. Pappuvayyangar 3 held that the 
principle of the Privy Council ruling in Gordhari Lal’s case + 
was applicable. 


In dealing with these contentions we must bear in mind that as 
pointed in Abdul Aziz Khan ve Appasami Naicker’ the question 
what the Court intended to esell and what the purchaser understood 
that he bought is one of fact or rather of mixed law and fact and 
must be determined according to the evidence in the particular case 
and as observed in Veerabadra Aiyar v. Marudeya Nachiar 6 in 
investigating - this question the Court is not confined to any one-fact, 

“What is to be gathered from the numerous decisions on the subject 
which are summarised in the last mentioned case is that the char- 
aeter of the debt the terms of the sale certificate which formed the 
contract of the parties, the law as interpreted at the time of the sale, 
the frame of the suit, the judgment and decree, the execution pro- 
ceedings, the advértisments for sale,the adequacy or inadequacy of'the 
purchase money and the conduct of the parties are all circumstances 
which may legitimately be considered in an inquiry of this nature 
and no single circumstance can be regarded as conclusive by itself: 


1, (1898) I, L. R. 22 M. 383. 

2 1888) IL. R, 10 A. N as 

3. (1881) I. L. R. 4. M. 1 4. (1879) L. R. 1 I. A, 321 
5 fasol I. L. R. 27 M. 131 at p. 141. 

6. ELER, 34 M, 188 at 20§ and 206, 
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As regards the state of the law in this Presidency in 1869 it Arulappa 
was undoubtedly held by the Courts that a holder of an impartible Naiker 
Zemindari was not its full owner and did not possess absolute powers Wig does 
of alienation. This interpretation of the law prevailed down to 1889 Chettiar. 
when in Beresfordv.Rama Subba!,Muthusami Aiyar andWilkinson —— 
JJ. felt themselves bound by the ruling of the Judicial Com- Abdur 
mittte in Sartaj Kuari’s case? which laid down the law Rabim] 
otherwise. Butit is not shown to have been the law in this presidency 
tHat the Zemindar for the time being had;no powers of alienation 
under any circumstances, that is to say, he had not the same powers 
of disposition over the corpus of the estate as the head of an 
ordinary joint Hindu family governed by thé Mitakshara. In Beres- 
ford v. Rama Subba? the learned judges observe “Thus, the principle 
which hitherto guided the courtséin this presidency as supported by 
the observation of the Judicial Committee has been this—that when 
any estate is shown to be impartible by custom, the general law is 
superseded only to the extent of excluding the right of partition and 
of joint enjoyment and the Mitakshara law governs the tisposing 
power of the co-parcener in sole possession over the corpus of the 
estate.” But this view was overruled by the Privy Council in the 
case of Sartaj Kuari v. Deoraj Kuari. When the applicability of 
the decision in Sartaj Kuari’s case? was questioned before the 
Judicial Committee of the Privy Council in the Pittapur case 3 on 
the ground that in the Madras Presidency a general custom of 
inalienability of impartible Zemindaries existed apart from the law 
of the Mitakshara as evidenced by a long series of decisions, their 
lordships reviewed all the cases down to Beresford v. Rama Subba} 
and came to the conclusion that this custom now relied upon 
did not modify the law. It had no force independently of 
the law.” In commenting on the prior decisions of the Madras 
High Court Rajah Enoogunty Sooriah v. Rajah Venkata e 
Niladri Rao,* Visvani Ramayya v. Vahidally Bag, Sree 
Sree Ramachandra Sur Harischandra v. Jagannada Gajapati 
Narayana Ded&, Subrayulu Naick v. Rama Reddi! 
‘Malavaraya Nayanar v. Ofpayi Ammal’ Narayana Deo v.Haris- 

“chandra Deo®, Chintalpati Chinna Sundar Rajyv. Zamindar of 
Vizianagaram? Gowri Devamma Garuv. Ramanondara Garut? 
and Periyasami v. Saluckai Thevar?, all of which except the last 





1. (1889) I.L R.13M. 197. 2. (1888) I. L.R. 10 A. 272, 

3. (1898) I..L.R. 22M. 383. (P. C.) 4. (1882) 3Knapp. 27. 

5. (1849) Madras Decisions S.A. 51, 6. (1861) Madras Degisions S. A 162. 

7. (1863) M. H. C R.141. 8. (1863) 1 M. H. C. R. 349, 
9, (1863) IM. H.C. R. 455. 10. (1864) 2 M. H. C. R. 128. in SG 
` i1. (1870) 6 M. H- C. R. 93. 12. 


(1875) 8 M. H. C. R. 157. 
. e 
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_ two cases proceeded upon the terms of Reguldtion XXV .of 1802, 
‘their Lordships with reference to the view expressed by Holloway J. 
in Chintalapati Chinna Sundari Raj v. Zamindar o f Vizianaga- 
ramè, upon which much reliance has been placed by the learned 
Vakil for the appellant as shewing that the law at the time was thata 
Zamindar had no power of alienation beyond his lifetime observe : “In 


that it was held by the High Court of Madras that the ratio decidendi ` 


of all the cases down to the latest cases clearly was that a Zamindari 
under the permanent settlement had really an éstate analogous to an 
estatestail as it originally stood upon the statute Deo Donis. This 
was introducing in the law of the Madras Province what is 
said in Jatindra Mohan Tagore v. Gnunendra Mohun Tagore2, to 
be a novel mode of inheritance inconsistent with Hindu Law.” 
These observations of the Judicial Committee are conclusive to show 
that the law of this Presidency was not even in the earlier days that 
a Zemindar’s estate was analogous to an estate tail as it originally 
stood upon the statute Deo Donis, as was wrongly stated in the 
case reported in Periyasuwmy v. Saluckai Thevar®. Besides 
neither in that case nor in any other decision of that period as I read 
them does it appear to have been held that apart from the enactment 
embodied in Regulation XXV of 1802 a Zamindar holding an im- 
partible Zamindari could not for legitimate family or other necessary 
purpose make an alienation binding upon his successor. On the other 
hand in Gowri Devamma Garu v. Ramanandora Garut, was laid 
down with reference to impartible Zemindaries that “the unity of 
the family right to the heritage was not disserved any more than by the 
succession to'co-parceners to partible property, but the mode of its 
beneficial enjoyment was different” (p. 105) and in Periasamié v. Salu- 
chai’ Thevar? it was distinctly stated at (p. 177) that ‘he (the Zemin- 
dar) should be regarded as possessing only the qualified powers of dis- 
e position -of a member ofa joint family with such further powers, 
‘or it may be with such restrictions, as spring from the peculiar 
character of his ownership and that these powers fall short of a 
right of absolute alienation of the estate.” Then ås to what is the 
exact nature of a Zemindar’s estate in an alienable Zemindari 
according to these decisions the Judicial Committee observed that 
there was a remarkable divergence of views in these judgments 
which deprived them of much authority (The Pittapur case,5) 
In Abdul Azizkhan v. Appasami Naick® the Judicial Committee 
was again called upon to declare what was the law with respect to 








1. (1864) 2M. H. C. R. 128. 2. (1872) L.R.I.A. Sup. Vol. 47 at p. 74. 
3. (1875) 8 M. H.C. R. 157. 4. (1870) 6 M. H.C. R. 93. 


5: (1898) LL.R. 22 M. at p. 3954 6. (1901) I. L. R. 27 M. 131. 
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impartible Zemindaries before 1889 and they say at page 142 “As 
regards the law of the matter in 1873-76 when the sales took place 
it was the accepted law in Madras that the holder of an impartible 
Zemindari who was himself a member of an undivided family could 
not alienate or incumber the corpus of the estate so as to bind his 
co-parceners except for justifiable or especial causes. Prior to 1889 
there haď been a series of decisions to this effect in the Madras 
courts but in that year following the judgment of the Judicial Com- 
mittee in the case of Sartaj Kuari v. Deoraj Kuari! the High 


-Court of Madras overruled those decisions. Beresford y. Rama 


Subba?. This leaves no room for doubt in the matter but it is 
suggested on behalf of the appellant that th€ir Lordship’s statement 
refers to the period between 1869 to 1873 and not to the state of 
the law in 1869. It is howevereclear that the Judicial Committee 
did not mean to,confine the scope of their observations to that period 
and that there is nothing to support this suggestion that there was 
a radical difference in the interpretation of the law during that 
period and what preceded it, to the effect that up to 1869 the law 
was that a Zemindar of an impartible Zemindari in this Presidency 


‘could not.according to the Hindu Law alienate the corpus of the 


estate even for such causes as would justify an alienation by the 
manager of a joint family that the law was the reverse of this since 
1869. The decision of the High Court in Gouri Devamma Garu 
v. Ramanandara Garu? was in 1870 and if that was not quite in 
accord with the cases referred toin 1 and 2. M. H. C. Reports all 
that could be said was that there Wasa difference of views about 
that period as to the rights generally of a holder of a Zemindari and 
not that it was the established interpretation of the law in 1869 that he 
could not make an alienation even for ‘justifiable especial causes.’ 
The proper conclusion then, as already stated, is that in 1869 the 


law was that the Zemindar was not possessed of absolute powers of M 


disposition over the corpus but that apart from the necessity of con» 
forming to the requirements of any special regulation suchas Rgula- 
tion XXV of 1802, he was like any other head of aco-parcenery, 
competent to bind the estate by debts incurred or alienations made 
for purposes which are regarded by the Mitakshara, law as proper 
and justifiable. Itis then.contended that in any case in 1869 the 
law ia this Presidency was not that a Hindu son was bound to pay 
his father’s debts unless he could show that they were incurred for 
illegal or immoral purposes and that this proposition established by 
Girdhari Lal's cage* in 187+ was not adopted in Madras until the 





1. (1888) I. L. R. 10 A. 272. “2. (1889) I L. R. 13 M, 197. 
“ iJ 
3. (1870) 6M. H. C. R. 93. we (1874) L. R. 11 A. ŝa, 
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Full Bench Decision in Ponnabpa Pillai v. Pappuviengar1, The 
Privy Council had to consider the question in the Sivagiri case? and 
their Lordships observe that the doctrine laid down in Girdhari Lals 
case? was not new but supported by previous decisions .and they 
held that there was no ground for the opinion that that case did not 
apply to the Madras Presidency. And when one looks to the Judg- 
ment of the learned Judges in the Full Bench case in. Ponnappa v. 
Papuviengar? I do not think that it can be said to be clearly made 
out that the law in this Presidency was recognised by the courts *to 
be different from what is stated to be the law in Ghirdari Lall v. 


Kantu Lall®, In Ponnappa v. Papuviengar) Chief Justice Turner- 


observes (at p. 52) that*he did not “understand the other learned 
Judges who felt themselves unable to accept the jaw declared by the 
Privy Council to assert the existence of any immemorial usage at 
variance with the law ” and points out that no ruling of the Madras 
Court to the contrary was cited at the bar except a decision of Mr. 
Justice Muthusami Aiyar which was then under appeal to the Privy 
Council ; ‘that is the case it may be mentioned which was the subject 
of decision in the Sivagiri’s case? already referred to. No doubt Mr. 
Justice Kindersley said that the cases of Girdhari Lal v. Muddun 
Takur? appeared to imply that the son was responsible for his 
father’s debt even in the life time of the father and that this doctrine 
was new to this part of India. However that may be he does not say 
that the doctrine that the son was under obligation to pay his father’s 
debt after the latter’s death was not recognised in this Presi- 
dency. In any case even Mr. Justice Kindersley does not lay 
down that the law respecting the liability of a Hindu son for 
his father’s debts was different here from that which obtain- 
ed in the other Presidency and he points out that for many 
years there had been no decision here directly on the point. And in 


a fact no decision has been cited to us which laid down the Law other- 


e wise than as enunciated in Girdhari Lals 3 case at the time of the 
sale in question in the present case. Further when the father 
"occupies the position of the manager of the family:—and in this case 
the plaintiff’s father had at least that status if not something higher- 
the essential difference in the law with respect to the liability of the 
son as a co-parcener for his debts and that ofeany other co-parcener 
relates substantially to the onus of proof. In the case of the son the 
burden is on him of showing that the debt was incurred for illegal 
or immoral purposés while in the case of the other co-parcener the 
creditor has got to prove that the debt was incurred for proper or 





1. ¥ (1881) I. L. R, 4 M. 6. 2, (1882) I, L. R. 6 M. L. 
3. (1874) L. R. 1 L A, 321, 
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necessary purposes. Itis not necessary to determine in this case 
apart from the onus of proof the exact nature of the difference bet- 
ween a debt or alienation which is not shown to have been incurred 
for illegal and immoral purposes and a debt or alienation which is 
proved to have been contracted or made for a proper or necessary 
purpose because I have come to the conclusion that the debts which 
were pafd off by money borrowed under Exhibit XIV were in- 
curred by the plaintiff's father for necessary purposes. What I 
wish to. point out here is that the doctrine enunciated in Girdhari 
-Lal’s 1 case in so far as we are concerned with it in this case is one 
relating to the question of onus of proof, and such a question is 
‘obviously one to be determined only at the time of trial; so even if 
it were the fact that at the time of the sale of this Zemindari the 
onus was upon the alienee to make out that the alienation was made 
for a binding purpose that cannot effect the way in which the matter 
was to be tried at the date of this suit. The clear outstanding facts 
are that the plaintiff's father at the very outset had to incur the 
expenses of a heavy litigation to secure possession of the Zemindari 
and for that. purpose contracted debts of a very large amount and when 
he did at last recover the Zemindari he apparently recovered very 
little—if any thing at all in the shap2 of mesne profits. Asa result 
of the suit for possession he had: to grant a long lease of it for a very 
smalli rent. Then he either instituted other suits himself or had to 
defend suits instituted by other persons and the expenses of 
all these suits along with the expenditure on the occasion of 
marriages in the family including “his own after his first wife's 
death and those of his brothers “and daughter, considerably 
swelled the debts he had to incur at the very beginning of his 
career. These debts are proved by bonds and razinama decrees 
passed on bonds executed by him to the different creditors. All 


the papers connected with those decrees are not available at this, 


distant. date, but as found by the subordiaate judge there is evidence 
_ as I have already stated, shewing that the debts were borrowed under 
pressure of necessity. At the date of Ex. XIV which is the simple 
bond execated on the 18th. August 1863 in favour of Venkatachellam 
Chettiar by the plaintift’s fathe: the debts amounted to Rs. 49,000 
and it was with this sum for which Ex. XIV was executed that the 
previous: debts were discharged. It is suggested that the plaintift’s 
father was not right in instituting or defending many of the suits in 
. which he was engaged and which ultimately resulted in decrees 
against him, But in the first place the materials before us do not 
enable us to come to any definite conclusion on the point; and in the 


-L (1879) L, R} I A, 321. 
e 
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Arulappa next place if the plaintiff's father unwisely or imprudently engaged 
Naiker in certain litigations, or if he was somewhat extravagant in expendi- 
Nuc ees ture in connection with the marriages, that is to say, if the debts 
Chettiar, most of which were evidenced by razinama decrees were to any extent 
— the result of imprudent mismanagement it could not be said that 


Abdur Venkatachellam Chettiar the predecessor-in-title of the present a 


Rahim J. defendant who advanced the money to discharge those debts ewas 


under an obligation to inquire to what extent the debts could by -` 


proper management have been arrived if as there can be. no doubt 
those debts constituted a pressing demand which had to be met. It 


has not been shown that the Zemindar could have paid oft his liabili- 


ties out of the income of the Zemindari. In the usual course of pro- 
cedure in those days a razinama decree was obtained on Ex. XIV by 
which the Zamindari was mortgaged¢o the plaintiff for Rs. 51,000 and 


odd which included a sum of Rs. 1715 for interest and costs in addi- ` 


tion to the sum of Rs. 49,000 mentioned in Ex. XIV. The plain- 


tiff attempted to show that his father was addicted to vices and that 


some of the debts at any rate were incurred for making large 


presents to nautch girls and in connection with cock and ram, 


fights. But I agree with the subordinate judge that though it 
is possible that the plaintiff's father’s character was not all 
that was desirable there is really no evidence to connect his 
debts with necessities arising out of vicious and immoral indul- 
gences. In this connection I may say that the estimate of the 
Subordinate Judge of the income and value of the property is not 
shown to be wrong. That matter is dealt with in paragraphs 63 
and 64 of the judgment. The finding of the Subordinate Judge that 
the net income of the Zamindari at the time of the sale in 1869 was 


not more than about Rs 55,000/-is amply justified by the evidence - 
and is not in fact seriously challenged. The Zamindari was sold 


for Rs 97,000 and having regard to the fact that lands have since 
then gone up very much in value and the prices obtained at the time 
fpr similar lands in the Zamindaries in the neighbourhood, there can 
be no doubt that that figure would represent the proper value of the 
full and absolute interest in the Zamindari supposing that was what 
was sold. Nowethe debts having been incurred for necessary pur- 
poses and the law at the tine being that the absolute interest in the 
Zamindari was liable to be sold for such debts, the only question is 
what was in fact sold. The sale price asI have said was equal to 
‘the full value of the’Zamindari and the sale took place in execution 
of a mortgage decree by which the entire Zamin was liable to be 
sold apd not merely an interest terminable with the life of the 
Zamindar and if we look at the, proceedings in execution they also 
° 
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show that it was the absolute interest in the Zamin that was put up 
for sale as is apparent from accounts of attachment and sale procla- 
mation (Ex. XVII and XVII-A). With regard to the-oral evidence 
on the plaintifi’s side as to what is alleged to have been said of the 
officers of the court and other persons at the time of the sale there 
canbe no doubt that the Subordinate Judge was right in refusing 
to æt upon it. 

Much reliance is placed by the learned pleader for the appellant 
upon the fact that the sale certificate Ex. XVIII mentions that the 
right, title and interest of the defendant in the Zemindari is sold as 
indicating that only his life interest was sold, It has been repeatedly 
pointed out that such a description is not “inconsistent in any way 
with the sale of all the interest which the debtor had power to dispose 
of under given circumstances. See Abdul Aziz Khanv. Ayyasawmi 
Naicker.+ I may also mention that itis proved by evidence that 
in 1869 apart from the decisions of the courts sale of Zamindari 
lands was not in fact confined merely to an interest terminable 
with the life of the Zemindar for the time being. ‘There we have it 
„that the debts which led to the sale were incurred for necessary pur- 
poses and the corpus of the Zemindari was liable to be sold for such 
debts in 1869 when the sale actually took place. By the Razinama 
decree passed on the bond Ex. 14 by. which previous debts were paid 
oft the absolute interest in the Zemindari was hypothecated and 
made liable to sale. The execution proceedings show that such in- 
terest and not merely an interest limited to the life of the Zemindar 
was attached and notified for sale &nd the price paid was the full 
value of the Zamindari supposing that the absolute interest in it was 
sold. These facts are to my mind conclusive to show that what 
was in fact sold was the entire interest in the Zemindari. It is not 
` therefore necessary to consider whether S. 373 of C. P; C. would be 


a bar to the suit because the plaintiff had instituted in his father’s life = 


time another suit asking for a declaration that the sale did not effect 
his interest, and when withdrawing the suit he did not obtain 
permission of the Court to institute another suit But I may say 
that in my opinion the present suit is based on substantially a different 
cause of action the plaintiff being now, if his allegations were made 
out entitled to the possession of the Zemindari while in the lifetime of 
his father his only interest was sufficient to sustain the suit though 
I do not express any definite opinion on the point. 

The Judgment of the learned subordinate "Judge must be con- 
firmed and the appeal dismissed with costs. š 





1. (1901) I. L. R. 27 M. 131 at 141. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Benson and Mr. Justice Sundara Aiyar. ` 


The Public Prosecutor wae bi sah Appellant.* 
D. 
Sadananda Patnaik ae veh .. - Accused. 


Cad 
Criminal Procedure Code—Sessions Division—Ganjam Agency—Fo rim of 
appeal from decision of first class Sub Divisional Me agistrate exercising. power 
in agency and non-agency tracts. . 


The Magistrates of the Agency District of Ganjam are not,.as such, in any 
way, subordinate to the Sessions Court of the non-agency. Nor does the fact 
that the same person is a firsg class Sub-Divisional Magistrate in both the agency 
and non-agency Districts make him, subordinate to the Sessions Court of the 
Ganjam Sessions Division in regard to the Magistrate’s Jurisdiction in the 
Agency District. e 


The proper forum of appeal in a:criminal case from éhe' decision of a 
first class Sub Divisional Magistrate in the Ganjam District in.a-case which 
arose within the agency tracts is the Session Judge of the agency Sessions 
Division z.¢., the’ District Magistrate and not the Sessions Division of the 
Ganjam non-agency tracts, 


The terms “Deputy Magistrates ” and ‘‘General Deputy Magistrates ” 
are titles unknown to:the Code of Criminal Procedure. 


The advisability of officers bearing in mind the several’ capacities in which 
they act from time to time and also of the Government bearing the distinction 
between the agency and non-agency districts in the judicial use of the term 
in issuing notifications pointed out, 

Appeal under S. 417 of the Code of Criminal Procedure from 
the Judgment of acquittal passel on the accused in: the Criminal 
Appeal 13 of 11 by the Sessiohs Court of Ganjam Agency in (C. C. 
No. 2 of 1911) on, the file of the Dy. Magistrate of Gumsoor Division. 


T. V. Seshagiri Aiyar amius curiae. 


Public Prosecutor (C. F. Napier) for appellant, Act XXIV - 
* of 1839 Ss. 3 and8 make it clear that the Agency tracts are cut 
oft from the District of Ganjam. The notification by the Govern- 
ment at pp. 232 and 239 of the Local Rules and Orders (1906)-vol. 1 
(1906 Edn.) makes it also clear that the Agency Tracts forms a sepa- 
rate Sessions Division. A Sessions. Division consists of ene or more 
Districts: Ther cannot be more than one sessions division within 
one Judicial District. (S.7 Cr. Pr. Code). | ‘The Code of 1861 con- 
tains a definition of District Magistrate but not of District or of 
Sessions Division. For the first time the definition was introduced 
by the Act of 1882. Before that there were Revenue districts con- 
taining 2 Sessions Divisions. But when S. 7 Cr. Pr. Code -says the 





* CÈ A. No, 119 of 1912, , . 21st November 1912, 
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old Sessions Division and districts are retained what is meant cannot 
be Sessions Divisions and Revenue Districts. Valia imbu Poduval 
v. Emperor,+ overlooks the distinction between Revenue District and 
Judicial ‘District. Even if this case is to be accepted good law, in this 
gase, the agency tract has long been regarded a different District 
and there is no justification for the view that the judgment of the 
Magistrate in his capacity as agency officer is open to ap eal to the 
Sessions Judge of Ganjam, because that officer has his head quarters 
within the local limits of the jurisdiction of the Sessions Judge. There 
is no force in the argument that the agent is both District Magis- 
trate.and Sessions Judge. There is no difficulty by the combination, 
in the actual working. The agent never tries cases himself. The 
appzal from the Magistrate of the District is to the Sessions Judge of 
the sessions division. ° 


T. V. Seshagiri Aiyar relied upon the schedule to Scheduled 
Districts Act, the notification of the Government dated 29-12-1910, 
and the notifications at p. 249 of the Local Rules and Orders vol. 1 to 
show that the agency tracts still form a part of the Ganjam District. 

Cur ad wult. 


‘The Court delivered the following. 


Judgment :—The facts of this case so far as they are necessary 
to state them for the purposes of this appeal, are as follows :— 


One Sadananda Patnaik was convicted by the lst class Magis- 
trate of the Gumsoor Sub. Divisio Ganjam, of an offence punish- 
able under S. 1611. P. C. On appeal the Sessions Judge of the Ganjam 
Session Division acquitted him. Against this acquittal the Public 
‘Prosecutor appeals on behalf of Government ox the ground that the 
Sessions Judge of the Ganjam Sessions Diytsion had no jurisdiction 
to entertain the appeal. The offence was committed at Baliguda 
which is in the Ganjam Agency tracts. The case was transf ere? 
by the Agent to and was tried by the 1st class Magistrate of the 
Gumsoor Sub. Division who had local Criminal jurisdication over 
certain Agency tracts as well as over certain non-Agency tracts. The 
argument for the.appellant is that the Agent transferred the case to 
the Ist class Magistrate for trial in his capacify as a Ist class 
Magistrate of the Agency, not as a first class Magistrate of the 
‘non-agency portion of his Sub-Division, and that an appeal lies from 
his decision as an Agency Magistrate to the agent as Sessions Judge 
of the Agency tracts but not to the Sessions Judge of the Ganjam 
Sessions Division. 


+l. (1906) I. L. R. 30 M. 136. 
= 
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We think that this contention must be upheld. By S. 3 of Act 


` XXIV of 1839 the administration of civil and criminal Justice and 


the collection of revenue in certain specified tracts, (which for con- 
venience may be called the Agency tracts), which were at that ti.ne 
included in the District (i. e., the revenue District) of Ganjam, were 
vested in the Collector of Ganjam, and it was ordered that his 
powers in these matters should be exercised by him as agént te the 
Governor of Fort Saint George who was given power (S. 4) to make 
rules for the guidance of the Agent and his subordinate officers arid 
also (S. 8) to alter the limits of the Agency tracts. 


By Notification dated 28th July 1843 (see page 165 of Vol. I 
Madras Local Rules and Orders) issued under the authority of S. 1 of 
Act VII of 1843 the then existing civil and Criminal Courts 
throughout the Presidency of Madras (with certain exceptions) were 
abolished and new Courts called Zillah Courts were established (S. 3) 
presided over by a civil and sessions Judge of a Zillah. The general 
scheme (S. 6) provided for a. Zilah Court for each collectorate, but 
in regard to the collectorate of the Ganjam it was provided that 
the Jurisdiction of the Zillah and Sessions Court at Chicacole (a town 
in the Ganjam collectorate) should extend over such parts of the 
collectorate of Ganjam as have not by Act XXIV of 1839 been with- 
drawn from the operation of the general regulation. 


Under the power given by S. 4 of the Act of 1839 certain rules 
for the administration of justice and the collection of Revenue 
in the Agency tracts were promulgated (see page 232 of 
vol I Madras Local Rules and orders). In-1861 the first Code of 
Criminal Procedure was passed (Act XXV of 1861). It enacted 
(S. 14)that “ the words é Magistrate of the District’? shall mean the 
chief officer charged with the executive administration of a District 
«in criminal matters by whatever designation such officer is called” 
“and also (S. 18) that the local jurisdiction of the Magistrate of a 
District, shall, for the purposes of this Act, be deemed a “ District” 
and the local jurisdiction in a particular part of a District vested in 
a Magistrate other than the Magistrate of the District shall be deem- 
ed “a Division pf a District.” The Code came into force in the 
non-agency portion of Ganjam on the 1st Janvary 1862. From that 
date the agency portion and the non-agency portion must be regard- 
ed as separate Districts’for the purposes of the Code of Criminal 
Procedure. By notifications dated 29th January and 17th Feby. 1862 
under S. 445 of this Code its operation was extended to the Agency 
tracts of Ganjam and Vizagapatan: respectively. By Notification 
dated the 6th January 1863 (See page 239 of .vol I Madras Local 
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Rules and Orders) so much of the rules framed under Act XXIV of Public 
1839 as related to criminal justice was canceled and the Prosecutor 
‘Agent in Ganjam” was in the Agency tracts “authorised to exercise is 

5 : Ze . ; Sadananda 
the powers of a Sessions Judge in addition to those belonging to a “Patnaik, 
Magistrate of a District under the Code of Criminal Procedure.” 
The result of these various enactments, notifications and rules was 
thats the dld Collectorate of Ganjam was divided for the purposes of 
administration into two areas viz., the Agency tracts and the non- 
Agency (or Regulation) tracts. Different sets of laws and regulation 
or rules were in force in these two tracts, though for convenience the 
same officers were usually appointed to administer the laws and 
conduct the administration in both tracts simultaneously. The person 
who was Collector exercised the chief revenue functions as Collector 
in thë non-Agency tracts, and as agent of the Governor in the 
Agency tracts and he was also District Magistrate of both areas. 
Each area was for Magisterial purposes a separate District just as 
each: area was a separate Sessions Division in one of which (the 
agency tracts) the Collector, in his capacity as Agent, was also Sessions 
` Judge, while in the other (i. e., the non-Agency tracts) there was a 
separate Zillah and the Sessions Judge sitting at Chicacole. It is 
unnecessary to refer to the Criminal Procedure Codes of 1872 and 
1882. By S. 6 of the Scheduled Districts Act, 1874, the Local 
Government was authorized from time to time. 


(a) to appoint officers to administer inter alia Criminal Justice 
in the scheduled Districts which eincluded the Agency tracts of 
Ganjam, . 


(b) to regulate the procedure of such officer, and 


(c) to direct by what authority any Jurisdiction should be 
exercised, and by S. 7 of the Act all these existing rules prescribed by 
the Governor-Genefal in Council or the Local Government for the e 
guidance of officers appointed for any of the purposes mentioned in 
S. 6 were continued in force, and all existing officers were deemed to 
have been appointed under S. 6. 


By Notification dated 4th July 1898, issued upder S. 3 of the 
Act of -1874, the Criminal Procedure Code of 1898 was declared 
to be in force in the Agency tracts of Ganjam (See page 64 to 66 
vol. I, Madras Local Rules and Orders). By S.7 (3) of that Code 
the then existing Sessions Divisions and District8 were continued and 
by S. 8 (2) all the then existing Sub-Divisions which are now usually 
put under the charge of a Magistrate shall be deemed to have been 
made under this Code.” - 

*4 : . f e 
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We thus see, as already stated that for Magisterial as well 
as for Judicial and Revenue Administration, the old Ganjam 
Collectorate was long ago divided into an Agency District and a non- 
Agency District and the Agency District is also a Sessions Division 
the Session Judge of which is the Agent himself. The Non- 
Agency District is, for the purposes of the Code of Criminal 


_ Procedure quite distinct from the Agency District, tlfougl» the 


same person is the District ‘Magistrate of both. In the ‘same 
way the Gumsoor Sub-Division ‘consisting as” it does of a part 
of the Agency District and of a part of the Non-Agency District, 
must for the purposes of the Code,. be regarded as consisting of 
two Sub-Divisions thagh the same First class Magistrate has 
jurisdiction in both. When the District Magistrate transferred the 
present case from the Agency Magistrate in whose local jurisdiction 
it originated he could only do so as District Magistrate of the 
Agency District, and he must. be held to have transferred it- 
to the Gumsoor Sub-Divisional Magistrate as Sub-Divisional 
Magistrate of the Sab-Division in the Agency District though 
this does not specifically appear in the order of transfer. | 
The Sub-Divisional Magistrate, however, appears to have been 
conscious of the true position, since he numbered the case as 
“A gency calendar case 2 of 1911” and it may also be noted that the 
Agency Magistrate in whose jurisdiction the case arose, in asking 
the District Magistrate to transfer the case, asked him to transfer 
it to the ”“ Agency Deputy Magistrate, Russelkonda ™ that is in 
other words, to the Sub-Divisichal Magistrate of Gumsoor, (whose 
head-quarters are at Russebkonda) in his capicity as a first class 
Sub-Divisional Magistrate of the Agency District. The Magistrates 
of the Agency Distritt are not, as such, in any way, subordinate to 
the Sessions Court of the Non-Agency Sessions Division of Ganjam; 
nor does the fact that the same person is a first „class Sub-Divisional 


«Magistrate in both Districts, make him subordinate to the Sessions 


Court of the Ganjam Sessions Division in regard to the Magis- 
trate’s jurisdiction in the Agency District. The decision in Valia 
Ambu Poduval v. The Emperor? relied by the Sessions Judge in the 
present case is not in point since it expressly provided on the 
footing that, notwithstanding the language qf S. 7 of the Criminal 
Procedure Code, there were in that case two Sessions Divisions 
in the same District. We must, therefore, hold that: the’ Sessions 
Judge in the preseatecase had no jurisdiction to hear the appeal which 
should have, been made not to him, but to the Agent. We must 
allow the appeal and set aside the acquittal. On the merits, however, 


i 1. (1906) I, L. R. 30 M. 136, 
= 
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we think the decision of the Sessions Judge was right, and the 
Public Prosecutor has not thought it necessary to argue in support 
of the conviction. As a Court of revision we set aside the convic- 
tion by the Magistrate. 


* We may add that it would be well if the District and the Sub- 
Divjsional Magistrates in the Agency and the non-Agency, Districts 
of Ganjam, would, in future, bear in mind their several capacities ' 
with references to the language of the Code of Criminal Procedure 
and indicate clearly on the face of their proceedings the capacity in 
which they act from time to time. 


In the present case the first class M&gistrate of the Gumsoor 
Sub-Division is referred to by the Special Assistant Agent as “the 
Agency Deputy Magistrate Russelkonda,” by the District Magistrate 
as the “General Deputy Magistrate Gumsoor” and by the Magistrate 
himself as the “ Deputy Magistrate Gumsoor Division ”—“ Deputy 
Magistrate” and “ General Deputy Magistrate;” these, we may point 
out are titles unknown to the Code of Criminal Procedure. 


It would also be well if the distinction between the Agency and 
Non-Agency Districts in the Judicial use of the term is borne in 
mind in the Notification of Government. 


IN:THE HIGH COURT OF JUDICATURE AT MADRAS 


Present :—Mr. Justice Benson and Mr. Justice Sundara Aiyar. 


Raja Kumara Venkata Perumal Raju) Appellant 
Bahadurvaru Rajah of Karvetngar, minor Counter Petitioner* 
by guardian W. A. Vardachariar J , 

- v. 
Audikesavalu Reddi and other. Respondents (Pititioners) 


Limitation Act art. 182-—Mort gage decree for sale—Execution—Date ofe 
final decree. 


e 
Limitation for the execution of a mortgage decree for sale runs only from 
the date when the first decree or decree nisi for sale is made absolute. 


Appeal from the order of the District Court of North Arcot in 
Civil Execution:Petition No. 84 of 10 in O. S. No. 10 of 1890. 


L. A. Govindaraghava Aiyar for appellant. 
C. V. Anantakrishna Atyar and K, C. Destkachartar for res- 
pondents. f ° 
The Court delivered the following 
*A. A. O. No. 269 of 1911. - 13th November 1913. 
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Judgment :—The decree in plaintiffs favour was made abso- 
lute only on the Ist March 1899. The present application was put 
in within 19 years from that date. According to the decision of the. 
Privy Council in Ashfag Husain v. Gaur Sahai) limitation for the 
execution cf a decree for sale in a suit on a mortgage, would run. 
only from the date when the first decree or decree nisi for, sale is 
made absolute. This view was adopted by this Court in C. ‘M.SSA 
86 of 1910. The application is therefore not baryed. According to 
the terms of the decree the plaintiff is entitled to proceed in execution 
against other properties of the judgment-debtor.. 


“We dismiss the app¥al with costs. 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Sadasiva Aiyar. 


Rajagopala Pandarithar,minor 
represented by his next friend Petitioner (Plaintiff.)* 
Anni Ammal aii | . 
v. 
Muthukumara Chettiar bee Respondent (Defendant.) 


Jurisdiction,inherent—Order for personal. appearance—Next friend’s dis- 
obedience—Minor—Practice—Procedure. 


A Court has jurisdiction-to direct the personal appearance of parties at any 
stage of the case even in the absence of specific provisions in the Code ; but a 
Court has no power to visit the disobedience of a next friend of a minor plain- 
tiff'to the court’s order to appear, on the minor himself, and to dismiss the suit 
on that account. s 


A next friend of a minor plaintiff isa “ party ” to the suit only in a limited 
sense of the term. e 

Petition under S. 115 of Act V of 1908 praying the High Court 

to revise the order of the Court of the District Munsif of Tanjore in 

“0. S. No. 65 of 1908. 


S. Srinivasa Aiyangar, T.V. Gopalasawmi Mudaliar and 
G. Krishnasawmy Aiyar for petitioner. . 


` 


T. R. Venkatarama Sastriand G. S. Ramachandra Aiyar, for 
respondent. ° ' 


The Court delivered the following 


Judgment :—The District Munsif dismissed the, suit for default 
under O. 9 R. 12 bêcause the minor plaintiff's next friend did not 
appear in person when ordered to do so. 





*C. R. P. 555 of 1969. 18th November 1912, 
1. (1910) J, L. R. 33 A. 264. 
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I do not agree with the Petitioner’s Vakil that the court has vo 
power to order a party to appear in person except when empowered 
by specific sections found in the Civil Procedure Code. I think the 
Court must have such power whenever it considers that the interests 
of justice require any party to appear in person at any stage of the 
case, > 

“But the Court has no power under 0.9 R. 12 to dismiss 
a minor’s suit for default because of the disobedience of his 
next friend. The next friend is not, a party to the suit (see 
Collector of Trichinopoly v. Sivarama Krishna Sastrigal,)* 
though for purposes of answering interrogatgries or for saddling him 
with costs, he might be treated as a party. He should not be treated 
“asa party in order to visit his obedience to the court’s orders upon 
the minor ` plaintiff and so as to prevent the minor plaintiff from 
appearing further in the suit through.the Vakil already appointed for 
him or through some other next friend who might be appointed after 
removing the disobedient next friend. 

I, therefore, set aside the Munsif’s order dismissing the suit for 
default and direct the suit to be restored to file and disposed of ac- 
cording to law. Costs to be costs in the cause. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Arnold White, Chief Justice and Justice Sankaran 
Nair. 
(Petitioner. Appellant in 
a0 N.P.L.N.K.R. Kanniappan Chetti | O. S. Appeal 74 on the file 
. | of the High Court appel- 
v. . .} late Juirsdiction. 
P. R. Manikavasagam Chetti Respondent Do. 
C. P, C.O- 41, rr. 6. 12. 5, Court to which application for stay of sale should 
be made. . ; i 
An application foy stay of sale of immoveable property should be made 
only to the Court which passed the order for sale, o 


Petition praying that in the circumstances stated in the affidavit 
filed therewith „the High Court will be pleased to stay (1) the sale of 
the appellant’s immoveable properties advertised for the 11th Nov. 
1912 in the Court of the Sub-Judgé at’ Ramnad at Madura till the 
further orders of this Court; (2) all proceedings in xecution of the 
decree of the High Court in its Ordinary Original Civil Jurisdiction 
in O. S. No. 160 of 1911 pending disposal of O. S. A. No. 74 of 1912 
preferred therefrom to the High Court, Appellate Jurisdiction and’ to 
issue an order that the costs of this application be costs in the 


„appeal. i 


C. M:P. 2334 of 1912. 18th Novembet 1912, 
1." (1899) I. L. R. 3 M. 73 at p. 81. 
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C. E. Odgers nod by Grá ant and Greatorex for aie. 

A. Krishnasami Aiyar for C. P. Ramaswami Aiyar for 
respondent l ' 

‘The Court made the Pileh — 

Order:—In this case the notice of motion asks for an order “ thate 
the sale of the appellant’s immoveable properties advertised for the 11th 
Nov. 1912 in the Court of the Sub-Judge of Ramnad at Madura “be 
stayed till the further orders of this Court and that all proceedings 
in execution of the decree in O. S. No. 160 of 1911 dated the 20th Sep. 
1911 be stayed against the appellant pending the disposal of this 
appeal and for such oer orders as this Hon’ble Court may deem 
proper and necessary in the circunstances of this case and for an 
order that the costs of this application be costs in the appeal.” 

A preliminary objection has beet taken that’ under Rule XII 

6 (2) the application should be made to the court which made the order 
for sale, ie., in this instance to the Sub- -Judge’ s Court at Ramnad. 

Mr. Odgers has contended that there is concurrent jurisdiction 
in the Subordinate Judge’s Court and in this Court and he has referred 
to the English Rules of the Supreme Court order LVIII Rules 16 
and 17. But the English Rules expressly provide for concurrent juris- 
diction and no question could arise thereunder. The question for us is, 
did the Legislature intend, while giving the appellate court the general 
power conferred by Order XLI rule 5, to make special provision that 
an application for stay of an order for sale of immoveable property 
should be made only to the court which made the order. 

In view of the alteration,of the language in Order XLI Rule 
6 (2) which re-produces the old S. 546 it seems clear that the 
Legislature intended that the application should be made only to the 
court which made the order. There were doubts ‘as to whether the. 
appellate court would make an order for stay of an order for the 
sale of immoveable property (see Triveni Sahu v? Bhegwat Bux 1) 
arid the language of the enectment would appear to have been altered 
to semove these doubts and to make it clear that the application 
must be made to the court which made the order for Sale. 

We think the preliminary objection is good and we must uphold 
it, We must dismiss the application for the stay of the order for 
sale for the reasons above Stated and we must algo dismiss the general 
application to stay proceedings in execution of the decree as it is not 
shown that there are any proceedings other than those under the 
order for sale. The costs of this application will be costs in the 

appeal. : 





i. (1907) I. & R,.34 C. 1037 ` 
. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Justice Sundara Aiyar. 
R. M. A. R. Arunachella Chettiar. ... Appellant* (Plaintif). 
v 


V. V. M. Muthiah Chettiar] ; 
and others... ... f + Respondents (Defendants). 


C. P. G. S. 16 Cl. (d)—Declaration that mort gage ts not binding—Forum, 


* Acsuit fora declaration that a mortgage in favor of some defendants is in- 
valid against plaintiff is governed by cl. (d) of S. 15. C. P. C.; and a Court 
having no territorial jarisdictioa over the area in waich the properties affected 
by the mortgages are situate has no jurisdiction tggry the case. 
Appeal from the order of the Court of the Subordinate Judge 
Ramnad in O. S. No. 121 of 1910. 
e 


T. Rangaghariar, C. S. Venkatachari and A. Srinivasa 
Aiyangar for appellant. 


T. Narasimha Aiyangar, C. V. Anantakrishna Aiyar, and 
P. Gangadhara Aiyar for respondents. 


The Court delivered the following : 


Judgment:—For the purpose of deciding this appeal it is 
sufficient to refer to, the 3rd prayer in the plaint in which the 
plaintift asks for a declaration that the mortgage executed in favour 
of the defendants Nos. 5 to 8 are invalid as against the plaintiff. 
As the properties affected by the mortgages are admittedly situated 
beyond the jurisdiction of the Sub-Court, it could have no jurisdiction 
to take cognizance of the prayer, becaluse it clearly asks the Court 
to determine whether defendants No.5 to 8 have an interest in 
immoveable property. ‘The proviso to S. 16 C? P. C. has no applica- 
tion. to such a case, as the relief is not one that can be ‘rendered to 
the plaintiff by the personal obedience of the defendants. Benodi 
Behari Bose v. Nistani Dassi Tis notin point. That suit was fer 
administration in the High Court and was governed by the Letters 
Patent. The Privy Council held that the suit was not one for land 
beyond the original jurisdiction of the High Court. This suit clearly 
comes within clause (d) of S. 15 C. P. C. We digmiss the appeal 
with costs. We allow the memo of objections and direct the plain- 
tiff to pay the defendant’s costs in the Lower Court also. He will also 
pay the cost of the memo of objections. l 





#C. M. A. 117 of 1911. s 15th November 1912 
; 1. (1905)I. L, R. 33 c. 380 at p.191.P,C. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :— Mr. Justice Sadasiva Aiyar: 


A. M. Chokalinga Mudaliar es Plaintif Petitioner.* 
v. 


G. Mahomed Sherift Saib and others Respondents—Defendants, 


N . 
Master and servant—Wages—Leaving service before expiry of peritd— 
Quantum meruit. 


Both according to justice, equity and good conscience and.the statutory law 
as embodied in Ss. 39 and 64 of the Contract Act a servant who quits his 
master’s service in India before the expriry of the contract period is entitled to 
be paid for the full monthsge worked under the master less the damages 
incurred by the master by the breach. 


Held that aservant who engaged himself to a period of one year at a monthly 
salary but wholeft his master’s services*ten days before the expiry of the 
year was entitled to his wages for the full eleven months he wasked. 


Petition Under Sec. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate Judge of 
the Nilgris, Ootacamand in Small Cause Suit No. 303 of 1911, 

V. Visvanatha Sastri for petitioner. 

R. Kuppusami Aiyar for respondents. 

The Court delivered the following 


Judgment :—The plaintiff is the petitioner in revision. He 


brought this Small Cause Suit in the Nilgri Subordinate Judge’s 
Court for the salary due to him ffom 1st April 1908 to 20th March 
1909 at Rs. 18/—a month or Rs. 216/-a year. His engagement was 
for one year from 1st April 1908 to 31st March 1909, The Sub- 
ordinate Judge bas found that the plaintiff left the defendant’s 
service without justification on 20th March 1909. He also found 
shat though the salaryiwas fixed at Rs. 18/-a month, the engagement 
‘was for one full year and his salary was agreed to be ‘payable in a 


lump sum of Rs. 216/—at the end of the year. On these findings he . 


held that according to the rule of law established by English deci- 
sions and followed in : Dhumee Behara v. Sevenoaks}, the plaintiff 


Jost all right to wages for the 11 months and 20 days during which 


he actually worked. The principle of the. rule as stated in ‘the 
English cases is that the contract must be deemed’ an entire indi- 
visible contract and the performance of the services for the whole 
time agreed upon was in the nature of a condition precedent to the 
right to recover even a portion of the wages. 





*C. R. P. No. 229 of 1912, z 7th November 1912, 
1. (1886)J. L. R, 13 Ç. 30.. 
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“It isa general rule applicable to all contracts, that where the 
plaintiff has contracted to-do an entire work for a specific sum, he 
can recover nothing unless the work be done or, it can be shown that 
it was by the defendant's default that the work was incomplete, or 
that there is something to justify the conclusion that the parties 
have entered into a fresh contract.” 


The leading English case on this question is Cutter v. Powell, 
That was the case ofa sailor who agreed to serve as second mate 
for a sum of 30 guineas during the voyage of a ship between Kings- 
tonłand Liverpool., He did duty as mate betwe wa 31st July 1793 and 
20th Sep. 1793 but died daring the voyage “and before the ship's 
arrival at Liverpool. The suit was brought in assumpsit for work 
and labour done by the deceased., The suit was dismissed on the 
ground that no contract can even is implied making the master liable 
to pay ona quantum meruit. Lord Kenyon said that the contract 
was a “ kind, of insurance.” The learned judges who decided the 
case also put it upon the custom of the commercial world, In the 
notes to that case also there are learned disquisitions as to whether 
suits in particular cases lie in indebitatus assumpsit or in quantum- 
meruit or in the case and so on. But the learning connected with the 
nature of the action to be brought is not of much use in these days. 


Two exceptions are mentioned to the general rule laid down the excep- 


tion being (a) cases in which the special contract being unperformed a 
new contract Has been implied from the conduct of the parties to pay 
a remuneration commensurate with the benefit derived from partial 
performance and (b) where the party to*be made liable has absolutely 
refused to perform or has incapacitated himself from performing his 
side of the contract,the other party may treat the contract as rescind- 
ed and sue for what he has already done under it upon a quantum- 
meruit, So much for English Law. I am, however, strongly of | 
opinion that in cases between masters and servants, Courts should e 
not be too strict in treating the contracts of service for a certain period | 
and for a certain wages as indivisible unless the nature of the services 
(ike that of a sailor fora particular voyage or a. servant engaged 
for domestic service during particular pilgrimage) raiges a strong pre- 
sumption that the servant was infended not to be entitled to claim 


‘wages for broken periods. Even in such cases if the servant was 


unable to perform his duty through illness or death, I would allow ° 
a suit for the value of work actually performed fof the broken period. 
Courts in India are not always bound by the technicalities of 
English Law or even by thee precedents established by English 





> 1. (1795) 2 Smith’s Leading @ases. vol. II. p. 1. 


*] ` 7 


Chokalinga 
Mudaliar 
V. 
Mahomed 
Sheriff Saib. 


Chokalinga 
Mudaliar 
v. 
Mahomed 
Sheriff Saib. 


682 THE MADRAS LAW JOURNAL REPORTS. [VOL. XX{II. 


cases. The Subordinate Judge in this case says that he “was at 
first surprised when the contention was advanced on behalf of ‘the 
ist defendant that the plaintiff was not entitled in law to any wages 
at all by reason of his having quitted the service of his employers” 
ten days before the stipulated period of one year had expired. He 
also says that the rule of English Law works great hardship in a 
case like the present one where the servant fell short of his yéar of 
service by only 11 days.” Though there are same cases decided by 
the Bombay and Calcutta High Courts following the rule of English 
Law (See Ramji Manorr v. F. D. Little} and Aryodaya S. ¢ W. Co. 
v. Siva Virchand® mn Madras case has been quoted to show which 
follows ‘the strict rule of English Law. Even in Calcutta I came® 
across an old case in Rughoonath Das v. T. Hale, where 
Norman C. J. and Ainslie J. refused to follow the rule of English 
Law. That was a case of a dismissed servant who*sued for wages 
for the broken period during which he served. The defendant on 
the authority of English cases contended that the plaintiff could not 
demand his pay for thé broken period but ought to have brought an 
action for wrongful dismissal. But the High Court held that the 
plaintiff was already entitled to payment for the time during which 
he had served according to the rate of wages he was éarning when 
dismissed. The presumption of a yearly hiring is capable of rebuttal . 
and it is necessary to consider the circumstances of each case in 
order to find out whether the presumption has been rebutted in that 
case. See Halsbury’s Laws of, England Vol. 20 p. 92. In England 
it seems to have beén held that the question whether a contract of 
service for a term was indivisible or divisible might also be decided 
on the nature of the service. Iam of opinion that in India where 
payments of wages are usually made monthly, Courts should be 
more ready than in England to hold that servants are entitled to 
ə wages for the full months at least during which they did service | 
“though in some particular cases, the servant might have agreed to 
dake his wages at the end of the year. Of course the master who, 
where the servant breaks his contract before the erid of the period 
“for which he agreed to serve, has sustained damages owing to such 
breach of contract is entitled to claim the damages caused by the 
breach and to set off such damages. against the wages claimed by 
the servant for the broken period. But to hold in India that the 
servant loses his entire wages because he left the service without 
cause a few days before the expiry of one year or to hold as in 
Cutter v. Pdéwell,* that the servant’s legal representatives cannot 








8. 
1. #1886) I. L. R. 13 C. 80. 2, (1910) 13 Bom. L. R. 19. 
3, (1371) 16 W. R, 60. ` 4. (1795) 2S. L. C. Vol. 1. pl. 
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recover even single pie because the servant died before the expiry of 
the year would, in my opinion, be against justice, equity and good 
conscience. Even taking the question as a pure question of law 
Indian courts are bound by the provisions of the Contract Actin all 
these matters. S. 39 of the Contract Act is as follows :—“ When a 
party to a contract has refused to perform or disabled himself from 
performitig his promise in its entirety, the promisee may put an end 
to the contract unless he has signified by words or contract, his acquie- 
scence in its continuance.” Accepting the findings of the Subordinate 
Judge, the plaintiff no doubt broke his contract when he absented 
himself from work on the 31st March its 1909, The defendants were 
entitled. to rescind the contract between “hem and plaintiff such 
contract consisting of the plaintiffs promise to work for one 
year and the defendant’s promise to pay Rs. 216 for one year’s 
service. What.result follows after the contract was rescinded? 
S. 64 of the Contract Act says: “The party rescinding a voidable 
contract shall, if he have received any benefit thereunder from an- 
other party to the contract, restore such benefit, so far as may be to 
the person from whom it was received.” S. 65 and its illustration 
(c) are as follows :—When an agreement is discovered to be void, or 
when a contract becomes void, any person who has received any 
` advantage under sach agreement or contract is bound to restore it 
or to make compensation for it to the person from whom he received 
it. A a singer contracts with B, the manager of a. theatre to sing at his 
theatre, for two nights in every week during the next two months and 
B engages to pay her a hundied rupées for each anight’s performance: 
On the 6th night, A willfully absents himself from the theatre, and 
B, in consequence, rescinds the‘contract. B must pay A for the five 
nights on which she had sung.” This illustration (c) in my opinion is 
almost conclusive in plaintiff's favor in this case. In the present 
case the plaintiff agreed to serve for one year just.as A a singer in the 
illustration agreed to sing during the nights of two months. Here tha” 
defendants agreed to pay Rs. 18 a month as salary just as B in the 
illustration agreed to pay Rs. 100/ for a each night’s performance. The 
only difference in the two cases is that it is not expressly said in the 
illustration that the remuneration to the singer A for all the night’s 
performances should he paid at the end of the two months. But 
the conclusion that B must pay A for the five inghts on which she 
had sung implies that the remuneration was not to be paid at the end 
of each performance, for if that was the understahding B must have 
broken it by not having paid for the first night at the end of each night 
and she could not be said to have wilfully absented herself on the 
6th night. That the. strict rule gf English Law would work 


Chokalinga 
Mudaliar 
v. 
Mahomed 
Sheriff Saib. 


684 THE MADRAS LAW JOURNAL REPORTS, | VOL. XXIII 


Chokalinga injustice and would be inequitable if applied to all cases has been felt 
Mudaliar in many of the American States and has also been felt by some of the 
aa a judgesin England itself. In cases of death or illness of the servant 
Sheriff Saib. and consequent rescission of the contract, American Courts always 
allow a quantum meruit on the ground that a contract may be implied 
between the master and servant that on such contingencies happening 
proportionate wages should be paid. In the American Cyclopedia 
(Vol. XXVI p. 1045) it is said that the more equitable rule which 
prevails in many states is that the employee is entitled to recover 
pro rata for the reasonable value of his services not to exceed the 
contract price, up to tke time of the discharge, taking into considera- 
tion the damages resulting to the employer and in note 48 numerous 
cases decided in 10 different states are quoted to support this pro- 
position. In the said Cyclopedia (Vol. XL Page 2833) it is stated 
<< There are, however, a number of cases in which. it is held that 
where an entire contract for services has been only partially perform- 
ed, the party in fault may nevertheless recover from the other party 
for the actual benefit resulting to him from such partial performance.” 
Then under note 43 several cases are quoted decided in several states. 
Of course if the services rendered have been of no benefit whatever 
for the employer, the master or principal cannot be made to pay 
anything to the servant or contractor. For instance in the case of 
building contracts if the incomplete building built by a contractor 
and the materials used by him are of absolutely no use and the buil- 
ding has to be wholly pulled down, the principal cannot be -asked 
to pay the costs ineurred by the contractor in thc construction of. 
the useless building. In Missouri it has been held that one who 
contracts to do work on a building bat fails to complete his contract 
after partially performing it, is entitled to the reasonable value of the 
work done, not exceeding the contract price less whatever damage the 
a other contracting party has suffered through the. new completion of 
ethe contract. In Kansas it has been held that a recovery 
may be had in all cases where the other party has received 
benefit from the partial -performance of the contract whether he 
has so received the sum and retained it from choice or from 
the, necessities of the case. This last clause and the illust- 
ration (c) to section 65 meet fully, in my opinion, the contention 
put forward in the able arguments of Mr. R. Kuppuswami Iyer who 
appeared for the respondents in this case viz., that as the defendants 
could not exercise “any choice now in respect of the benefit which 
they had obtained from the plaintiff’s services during the 354 days 
‘during which hehas served them they are under no obligation to 


remunerate him for the 35A days service, .As regards the reason- 
. ë . 
e 
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able renumeration for the broken period, the broken contract is 
admissible to prove the value of the services for the broken period. 
See American Cyclopedia vol. XL. page 2849. As I said in the 
beginning the presumption that the work agreed to be done is 


indivisible and the wages to be given for such work is also indivisi- 


ble is not in most cases in conformity with equity. Numerous 
exteptighs have been grafted upon the rule and I think that where 
as in the present case the salary is calculated at so much per month 
in the agreement between the parties though it is payable at the 
end of the year, equity requires that the contract should be deemed 


divisible at least so far as to allow of ae into entire monthly 


periods. As I have also said already Indian courts are not absolu- 
tely bound by ‘English Precedents. In 34 Century Digest pages 
544 to 555 the cases fro and con on this question are digest 
ed and several cases are quoted where the following two pro- 
positions have been laid down (a) “ A servant who, without excuse, 
abandons his employment before the expiration of the term may, 
after its expiration, recover the value of the services performed, less 
the master’s damages for the breach of the contract” and (b) 
where a party hires himself to another for a given period of 
time, andleaves the service before the expiration of the term 
without any fault on the part of the employer, the former may 
recover the value of the services performed as upona quantum 
meruit, without showing that he performed his entire contract, 
or that he left the service of his employer for good cause.” No 
doubt the cases which establish these two provisions are decidedly less 
numerous than the cases which establish the contrary proposition. 
But I might be permitted to repeat again that the Contract Act 
and the principles enacted by its provisions are more binding on 
the Indian courts than the majority of English and American 
Precedents. Reading sections 39, 64, 65 73 and 74 of the Contract 
Act together I am clearly of opinion that the 2 rules enunciated 
in the minority of the American cases already referred to are much 
more in conformity with the Contract Act than the majority” of 
such cases decided in England and America, Mr. Shephard in 
his commentary to section 65 on the Contgact Act admits 
that “that section is a departure from the English Law.” 
He says “A right to compensation under the section exists 
although, according to English Law, apportionment would be 
said to be impossible. Thus when the flaintiff paid a lump 
sum by way of rent for a godown let to him fer 12 months 
and during that period the godown was destroyed by fire it was 
held that as the lease had become Jid the plaintiff was entitled tọ 
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recover a:proportionate part of the sum paid. Dhuramsey v. Ahmed- 
bhai+, In Tenesse the law has gone so as far to say that even where 
the employee has been guilty of a gross violation of duty and has 
even been discharged -for embezzlement he can’ still recover 
compensation for the services actually rendered by him. See 
Massey Taylor Wood and Co.? It is said by Lord Coleridge 
in George v. Davies? that Lawrence, J. in one of his judg- 
ments, distinguish Cutter v. Powell* which related to a sailor’s 
contract for wages from the ordinary contract relating to the 
hiring of an ordinary servant, used the following words “ with 
regard to the common qase of a hired servant to which this has been 
compared, such a servaM though hired in a general way is con- 
sidered to be hired with reference to the general: understanding 
upon the subject that the servant shall be entitled to his wages for 
the time he serves, though he did not continue in the. service during 
the whole year.” Thus there has at least been one English Judge 


_ who has taken the view which in my opinion is both the common 


law in India and the statute law enacted by the Contract Act. (This 
case in 2 King’s Bench Division contains some other instructive 
remarks on this question), I believe that I have dwelt at sufficient 
length on the question of law involved in this case and differing 
from the learned Subordinate Judge I hold that the plaintiff is 
entitled to recover wages for the 11 entire months during which he 
did service there being no allegation in the written statements that 
by reason of his not working during the last 10 days of the stipu- 
lated period of one year the defendants have sustained any damages 
which they are entitled to set off. Defendants Nos. 2 and 3 aë the 
1st defendant’s partners who authorised the Ist defendant to employ 
the plaintiff as a servant of the partnership are also liable for the plain- 
tiffs claim. In the result judgment is given for the plaintiff for Rs- 
198 and proportionate costs of suit with interest sat 6 per cent. per 
apnum on Rs. 198 from date of suit till date of payment against 
the defendants. The defendants willalso pay the pene pro- 


portionate costs of this revision petition. 








. e 
e e 
1. (1898) I. L. R, 23 B. 15. 2° 98 Ame, Dec. p. 429. 
3. (1911) 2 K. B. 445 at p.449, Å 4. (1795) 2, S. L. Ç. Voll p. 1, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mr., Justice Benson and Mr. Justice Sundara Aiyar. 
In Appeal No. 10 of 1908. 


A His Highness Mathu Sri 35 a ; 
Jeeyamba Bai Saheb } - Plaintiff  (Appellant.) 


. v. l 
The Secret f State f 
5 In aan Connell a ey Defendant — (Respondent.) 
In Appeal No. 118 of 1908. 
Panchanathaswaran u Plgptiff. (Appellant) 
v. : 


The Secretary of state for India. Defendant. (Respondent. 


Pensions Act Ss. 3, 4—Applicabtlity of—Effect of—'Grant of land revenue” 
—Land Revenu@—Nature of relinquishment of right to land revenue—Grant— 
Construction—Grant of land and of land revenue—Pensions Act S. 4. 


A Grant after describing the lands granted proceeded thus''Total of 60 velies 
of land including wet and dry lands, water, trees, stones, nidhi, nikshapa, Trea- 
sure, Sidha, Sadhya, (whatever is and may be brought into existence) present 
and future patti, all baut and all Kajna with all samudayams, with water pour- 
ed from the hand. Boundaries to be fixed and the land made dumala. ” 


Held on the contruction of the grant, that the grant was distinctly of the 
“patta,” “‘ baub ” and "Kana ” and of Kudivaram right and, therefore, was a 
grant of land revenue within the meaning of S. 5 of the Pensions Act. 


Where a grant was of land (the kudivaram right) and of land revenue dis- 
tinctly, a suit for declaring the invalidity of the resumption of the land by the 
imposition of land revenue is barred by°S. 4 of the Pensions Act. 


The object of the definition of " land révenue ” in S. 3 of the Pensions Act 
was merely to include payment to be made by the Government and not to con- 
fine the expression “ grant of money ” to such paymefmits. 

S. 4 does not require that the grant should be of land revenue alone 
in order to shut out the jurisdiction ofthe Civil Court to entertain a suit relating 


to a grant of land revénue. = 


Opinion of the Allahabad High Court that S. 4 would apply only where the 
land revenue is payable by the Government to the grantee in Manu Lajv. 
Fazal Imam dissented from. 


Land revenue is not a servitude attaching to the land. The kudivaram and 
melwarm are distinct iaterests constituting the totality of qyynership i in the land. 
The revenue is not a sgrvitude on property which belongs to the kudivaram 
holder. 

The relinquishment of the right to recover land revenue due on land is 
tantamount to the grant of land revenue. a. 

But it may be that if land itself is granted without any distinct grant of 
revenue thereon the case would not come under S. 4. 


*Appeal Nos. 10 and 188 of 1908. 25th April 1912. 
“1. (1911) I. L. JÉ 33 A. 580. ; 
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Jeeyamba _ Appeal from the decree of the Court of Subordinate Judge of 
Bai Mayavaram at Kumbakonam O. S. No. 15 of 1907. 
Te l Appeal suit No. 818 of 1907 on the file of the District Court of 


of State Tanjore presented against the decree of the Subordinate Judge of 

for India, Mayavaram at Kumbakonam in O. S. No. 19 of 1907 and transferred ° 
to this court of order dated the 10th September 1908 in G M. P. 
No. 1269 of 1908. 


In Appeal No. 10 of 1908. ° - 
K. Srinivasa Avyangar and S. Srinivasa Aiyar for appellant 
The Goverment Pingder for respondent. 


In Appeal No. 188 of 1908, 
T. R. Venkatrama Sastri for appellant. 


The Government Pleader for respondent. ° 


The Court delivered the following 


Judgment :—This appeal was preferred against the decision 
of the Subordinate Judge of Mayavaram in a suit instituted by a 
Ranee of His Highness the late Rajah Sivaji of Tanjore against the 
Secretary of State for India in Council for a declaration that certain 
lands were absolute freehold inam and not liable to resumption by 
the Government and for recovery of the assessment paid by her 
under protest for Faslies 1512-1315. The lands in question along 
with some other lands, aggregating ‘in all 26 velies, are situated in 
the village of Kottaiyoor in the Kumbakonam Taluk. The whole 
village was granted in inam By Maharajah Tuljaji of Tanjore in 
the year 1768 to 24 Brahmins bya grant under the Royal Seal 
(Sicca grant) which is*marked-as Exhibit Lin the case. The lands 
in dispute in this suit were alienated by the descendants of the > 
grantees at various times. Some portion of them came into the 
pessession of the late Maharajah Sivaji in 1846 and others into the 
possession of the plaintifi’s co-ranees and the plaintiff subsequently 
on various occasions, by purchases made for the benefit of a temple 
of which the plaintiff is the present trustee. The Government resum- ` 
ed the inam in Jyne 1905, and collected assessment on the lands 
from the year Fasli 1312 the notification for resumption having been 
published in January 1903. The plaintiffs case is that Government 
. had no right to resume the inam as the lands were granted as 
absolute freehold to’the donees under Exhibit L. The plaint also 
alleged that no proper enquiry was held before the resumption and 
the order of resumption is therefore illegal. The defendant contended 
that the Order of resumption whys passed in conformity with the law 
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of the country and the orders of Government that the grant itself | Jeeyamba 
was invalid and that. the title under the grant ceased on the Bai 
alienation of the lands by the original inamdars. He also contended ere 
that the Civil Courts had no jurisdiction to question the legality of Of State 
the order of resumption. The Subordinate Judge held that the for India. 
right under the grant was forfeited’ both by the failure of the holders 

to kring “the lands to settlement under the inam rules and by the 

alienations made by the inamdars. He also upheld the defendant’s 

centention that the* Civil Court had no jurisdiction to question the 

validity of the resumption. We are of opinion that the decision of 

the Lower Court on the question of jurisdigtion is right and it is 

“6 therefore unnecessary to go into the ie wh: ther the grantees 

under Exhibit L were entitled to alienate the inam and whether the 

order of resumption was legal. , 


The question whether the jurisdiction of the Civil Court is 
barred rests on the construction of Sec. 4 of the Pensions Act 
(XXIII of 1871) which enacts “ Except as hereinafter provided no 
Civil Court shall entertain any suit relating to any pension or grant 
of money or land revenue conferred or made by the British or any 
former Government, whatever may have been the consideration for 
such pension or grant and whatever may have been the nature of the 
payment claimed or right for which such pension or grant may have 
been substituted.” Section 6 provides that on a certificate from 
a Collector, Deputy Commissioner or other Officer authorised in 
that behalf a Civil Court can take *cognisance „of such claim. The 
question for decision is whether the suit is one relating to a grant of 
land revenue made by the Maharatta Government of Tanjore in 
1768. - Exhibit L is in the form of a letter addressed to “M. Anam 
Karkoons (Clerks) present and future, Subba Mannargudi”. After 
describing the lands granted the terms of the grant are thus set out. 
“ Total of 60 velies of land including wet and dry lands, water, trees, 
stones, Nidhi; Nikshepa (Treasure), Sidha, Sadhya (whatever is and 
may be brought into existence) present and furure patti, all banb 
and all Kana with all samudayams with water poured from the 
hand. Boundaries to be fixed and the land made dumala. The gift 
is to'be continued pughra pouthra paramparaya (i. e., from son to 
grandson in succession.) Fresh orders from year. to year are not 
required”. It is contended for the appellants that the grant is of 
the land itself with evrything contained in it and not of the Govern- 
ment assessment or Melwaram. For the Government if is contended 
that the language of the doqiment does not necessarily show that 
the gift was of anything more than pe Melwaram or Government . œ 

*2 . 4 
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assessment and that at any rate the document expressly makes A 
grant of land revenue. There is no evidence on record to show 
whether the kudivaram right in the lands was vested in the Tanjore 
Government at the time of the grant or not. But the language is 
appropriate to a grant of kuudiwaram right also. We shall assume 
for the purposes of this judgment that the kudivaram right in the 
lands was vested in the Tanjore Government and passed tq the 
grantees.under Exhibit L. But taking this to be so, is Exhibit L, 
a grant also of the Melwaram or Government ‘assessment or not? 
We are prepared to assume without deciding that a grant of all 
rights in certain lands.vested in the Government without reserving 
any right to Govern revenue would not by itself amount a 
grant of the land revenue on the ground that theland, not being 
liable to revenue in the hands of Government, a mere grant of the 
land should not be construed to mean a grant of what did not exist 
at the time, namely, the Government assessment on it. But it can- 
not be disputed that Government may grant the kudivaram to one 
person and the melwarm to another; similarly although both the 
kudivaram and melwaram may-be combined in the hands of the 
Government, there is nothing to prevent it from treating them as 
distinct interests and granting to-the same person. Now what is 
the fair construction of the words in Exhihit L. It is not disputed 
that the word “ Patti ” means Government assessment and that the 
words “ baub” and “kanu” also mean certain cesses leviable by. 
Government. According to the terms of Exhibit L, the ‘patti,’ 
‘banb’ and ‘kanu’ are given te the grantees. The gift is not of 
the land only as sarvamanyam, though such a gift may have the 
effect of exempting the grantee from the payment of any revenue. 
The items of Government revenue are expressly stated to be granted 
as well as the land itself. There was nothing to prevent the Tanjore 
Rajah from granting the ,kudivaram and melwaram rights to the | 
same grantee severally though he might also merely grant the land 
itself with all rights as sarvamanyam. It is argued that the Govern- 
ment revenue and cesses are referred to merely tọ show that the 


_ gift was to be free of liability to revenue and to express more fully’ 


the idea that the land was granted absolutely with all rights. But 
althéugh the sarfle legal effect might be achieved in either of two 
ways, the question is what was the method adopted i in the particular 
case? The water, trees and stones might refer to rights included 
in the kudivaram, «Jt is unnecessary to consider whether mines - 
and treasures would form part of the kudivaram or melwaram right 
or of both. There is anyhow a distinct enumeration of. Govern- 
ment assessment and cesses AG subjects of the grant. We must 
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therefore hold that there was a grant of land revenue in Exhibit L. 
This being the case we are of opinion that the suit relates to a grant 
of land revenue. 


Section 4 of Act XXIII of 1871 does not require that the grant 


- “should be of land revenue alone in order to shut out jurisdiction of 


the, Civi Court to entertain a suit relating to a grant of land revenue. 
Such a construction would be opposed to the plain language of the 
section. No authority has been cited which goes to the extent of 


-holding that, where land revenue is separately granted (along with 


. would have jurisdiction to determine a sus 


the land itself) from the kudivaram pi arto a Civil Court 

hich relates to the land 
revenue alone. Jn the present case the Government, by its order of 
resumption merely resumed the Jand revenue; and levied full 
assessment on the land and the suit is for a declaration that the: 
resumption by the Government of the land revenue was illegal. In 
Rama v, Subba? it was held that a suit for moiety of two villages’ 
granted as Jagir was unsustainable in the Civil Court without a 
certificate from the Collector against the rival claimant who set) up: 
an exclusive right to the whole Jagir. It does not appear that any- 
thing more than the melwaram was granted by the Government as 
Jagir and prima facie the grant would not include kudivaram right, 
The suit therefore apparently related only to the melwaram right 
and was clearly barred by Sec. 4 of Act XXIII of 1871. The 
decision, however, proceeded on a wider ground. The learned Judges 
Collins, C. J. and Muthusaym Iyer, J. were apparently of opinion 
that,-even though the inam might consist only of the land revenue, 
if it was granted to one in whom the kudivaram right was also vest-: 
ed and if a dispute arose between rival claimafits of both the kudi-: 


varam and melwaram right, a suit relating to such dispute would 


not be maintainable in the Civil Court even with respect to kudi- 
varam right. The view adopted by them was that unless the inanf 
had. been enfranchised and made the freehold property of the Inamdar 
the jurisdiction, of the Civil Court was shut out formerly by the 
provisions of Regulation IV of 1831 and afterwards by Act XXIII 
of 1871. Regulation IV of 1831 in terms excluded the jurisdiction 
of the Civil Courts only with respect to grants “of land revénue. 
Act IV of 1862 rescinded the provisions of Regulation IV of 1831 
in casesin which the inam was enfranchised. It is unnecessary to 
consider whether, when there is a grant of the.łand revenue only to: 
persons already owning the kudivaram right, there ig anything in 
Sec. 4 of Act XXIII of 187), construed in the light of Sree non 


1. (1888) I. L. RJ12 M. 98. 
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IV of 1881 and Act IV of 1862 to take away the jurisdiction of the 
Civil Court with respect to a claim to the kudivaram right. Refer- 
ence is made by the learned Judges to the judgment of Holloway — 
and Kindersley JJ. in Periyakovil Kalaviappan v. A. Pulliah 
Chetty. The suit in that case was for the recovery of certain lands, 
which the plaintiff alleged he has purchased from an inamdar. It 
does not appear whether the inam in that case consisted’ of éhe 
melwaram right only or of the land itself. The judgment apparently | 


< proceeded on the footing that it was the melwaram but that, the 


kudivaram already belonged to the grantee at the time of the grant. 
It was argued that the yglease by the Government in favour of the 
owner of the kudivaram,“~f the right to the revenue could not be 
taken to amount to a srani of the land revenue. ‘This contention 
was negatived. The learned Judges gay “it appears therefore to us 
that the receipt from a tenant of a revenue less than hat assessable 
upon land of the same quality isa gift or grant of the difference.” 
The dismissal of the suit by the District Court was upheld in second 
appeal. ‘Lhe judgment also apparently assumed that a suit relating 
to the kudivaram would also be unsustainable if it vested in the 
same person as the inam grant of melwaram. On the other hand 
Panchanadhayyan v. Nilakandayyan,2 where the suit was for 
partition of certain lands and it was found that the inam grant was 
of the lands themselves revenue free and not merely of the revenue, 
it was held that the suit, was maintainable. Turner, C.J. says: “We 
are of opinion- that the nature of the grants is such that they do not 
come within the provisions of thé Pensions Act. The Act contem- 
plates money payments to bè received through the Collector or 
recovered from persons bound to pay revenue. It does not appear 
that the grant contairled a distinct gift to the grantee of the Govern- 
ment revenue of the land as Exhibit L does in this case,” The 
case is only authority for the position that where there is no gift of 
the land revenue as such, the case does not come within the purview 
of Sec: 4 of the Pensions Act. In Kumara Tirumalai Naik v. 
Bangaru Turumalai Naick? the suit was inter alia to remove the 
defendants from the management of certain inam lands and to 
appoint other managers. The grant was not made by the sovereign 
power, but was confirmed by the Britsh Government. The Court 
held in accordance with the view taken in Panchanadhayyan v. 
Nilakantayyan? that assuming that the confirmation by the 
Government of the previous grant amounted to a re-grant, it could 
not be: said that the giving of the land free of revenue was a grant 





“Lind. Jur. 164. è 2, (1882) I. L. R. 7 M, 191. 
4 3. (1898)N.L. R. 21 M. 310. 
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of land revenue so as to bring the cas: within the provisions of the 
Pensions Act.” Freedom from liability to land revenue is -not 
identical with holding a grant of land revenue, any more than the 
extinction of an easement by becoming sole proprietor of the pro- 
perty, servient as well as dominant is a grant of an easement. “The 
land revenue arising from a man’s own holding, when it is remitted 
and the fand pays nothing, is rather extinguished than granted. See 
Babajee v. Rajaram.+ It may be that if the land itself is granted 
Without any distinct grant of the revenue thereon, the case would 
not come within Sec. 4. But the observation that the relinquishment 
of the revenue due on land previously sme it is not tantamount 
to the grant of the revenue if more quest#f6nable and is opposed to 
the decision of this Court in Periyakovil Kalaviappan v, A. Pulliah 
Chetty.2 Land revenue is nota servitude attaching to the land, 
The kudivaram and melwaram are distinct interests constituting 
the totality of ownership’in the land. The revenue is not a servitude 
on property which belongs to the kudivaram holder. The case is, 
however, is not similar to the present one as there was apparently 
no distinct grant of land revenue in that casé. Whether Panchana- 
dayyan v. Nelakantayyan3 and Kumara Tirumala Naik v. 
Bangaru Tirumala Naik* are reconcilable with Rama y. Subba? 
or not they do not, for the reason alreaday mentioned, affect ` the 
decision to become to in the present case. Babaji Hari v. Rajaram 
Balal? and Ravaji Narayan Mandlik v. Dadaji: Bapuji Desais. 
were similar to Panchanadhayyan v. Nilakanta y yan? and Kumara 
Tirumala Naik v. Bangaru Tirumala Naick and decided merely 
that where the grants is of the land itself, S.4.of the Pensions 
Act does not apply. Our attention was drawn to the fact that in 
the latter case ina letter accompanying the Sannad and written to 
the Desathikaries and Deshlekhakes the present and future patti 
(taxes) was said to,be granted to the inamdar as in Exhibit L in this 
case. But the Sannad itself did not mention the pattis. See Pagt 
524, And it was contended by the defendant in that case that there 
was a distinctegrant of the revenue of the land. Ganpat Raov. 
Ananda Rao? was also similar to Panchanadhayyan v. Nila 
kantayyan® so also was Ganapat Rao v. Ananda Rao.® In the 
latter case the. Priwy Council did not definitely° decide the “point 
although their Lordships’ observation might show that, if the grant 


was of the land itself and not of the revenue, S. 4 of the Pensions 
vas 
1. (1875) I. L. R. 1 B. 75 at 81. 2. 1Inå, Jur. 164. 
3 (1852) I. L. R.7 M. 191. | 4. (1898) I. L. R. 21 M, 310, 
5. (1888) I. L. R, 12 M. 98. 6 6. (1875) I. L. R, 1 B. 523. 
7, (1905) L L. R, 28 A. 104, ) 8, (1909) LE.R. 32 A.148, (P.C). 
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Act would not be applicable. In Mannu Lal v. Fazal Imam? also 
apparently the grant was of the land itself. The learned Judges 
Richard, C.J. and Banerjee, J. were apparently of opinion that S. 4 
would apply only where the land revenue is payable by the Govern- 
mènt to the grantee. They refer to S. 3 which states that land revenue 
includes anything payable on the part of the Government in respect 
of any right, privilege, perquisite or office. The object of the defni- 
tion was merely to include payment to be made by the Government 
and not to confine the expression “grant of money” to such.pay* 
ments. We are unable to accept this restricted interpretation of 
S. 4. The decision ofythe case, however, is rested on the authority 
of Ganapat Rao v. Anala Rao? and proceeded therefore on the 
ground that the grant was of the land itself and not of the revenue 
thereon. In Gunnaiyan v. Kamakshj Iyer.” Bashyam Iyengar, J. 
observed (page 345) “ that claims in respect of personal inams which 
have not been enfranchised are exempt from the cognisance of Civil 
Courts and may be adjudicated upon only by the Governor-in-Coun- 
cil or other executive authority”. The respondent contends that the 
learned Judge adopted the view taken in the case in Rama v. 
Subba.* Whether it was the intention of the legislature to shut out 
from the jurisdiction of the Civil Courts all claims relating to the 
kudivaram right also where both the kudivaram and melwaram are 
granted by the Government to the same person and whether such 
intention: has been effectively carried out in S.4 of the Pensions Act, 
it is not necessary for us to decide in this case. As we read Exhibit 
L there was a distinct,grant of thé land revenue apart from a grant 
of the kudivaram right. The suit therefore relates to a grant of‘land 
revenue and it relates only to the land revenue. We are therefore 
of opinion that the suft is barred by S. 4 of the Pensions Act. We 
dismiss the appeal with costs. 


Appeal No. 188 of 1908 follows and is dismissed with costs. 


1. (si I. L. R. 35 A. 580. %. (1905) I. L. R, 28 A, 104, - 
1 3 pe ILL. R. a M. 339. N 4 (1888) 1:L.R. 42 M, 98. 
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“IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


Present :—Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 
Alyar. 4 
Randipurazil Kunhisow Karna- 
van and Manager of his tarwad. 
v. 
. Alukandiyil Parkum Mulloli 
Chathu 
e Landlordand tenånt—Lease, det anak and rent—Liability for—A ppor- 
tion ment—Privity of estate 


} Appellant (Plaintif) 


a Respondent (Defendant.) 


An assignee of a lease from the lessee canclain, as against the lessor an 
apportionment of rent accruing due after the date-61 his assignment according 
to the period before and after the assignment and the rent can be deemed as 
accruing from day*to day as between him and the lessor. 


Privity of estate is the groundeof the assignee’s liability and there is no 
reason why .it should be made heavier than the extent of his privity would 
justify. 

Second appeal from the decree of the District Court of. North 
Malabar in A. S. No. 510 of 1910 preferred against the decree of the 
Court of the District Munsif of Kuthuparamba in O. S. 474 of 1910. 


C. V. Anantakrishna Aiyar for appellant. 
K. Govinda Marar for respondent 


C. V. Anantakrishna Aiyar. The assignee is liable to rent 
accruing due subsequent to assignment. He referred to Lakshmi- 
naranappa v. Meloth Ramun Nair} ,Kunhanujan v. Anjelu® (court 
purchase) Monica Kithari saldauha v. Subbayaya Hebbura?, (court 
purchase). 'Foa pp. 124—126—Redman atp. 653 says that the 
assignee is liable to rent accruing subsequent to assignment— 
Fawcett p. 401 and 409,says transferee is liable for subsequent rent 
Bacon’s Abridgment, Title, Rent (m) clause (2) Woodfall p. 294. 18 
Halsbury 483 and 592 Titterton v. Coopert, Lastly PER Sa 


Iyengar v. Shanmujam Pillai 5 is not against me. E 


K. Govinda Marar. There is no privity of contract as the 
period of contract was over. The lessee’s right was sold in this 
case in çourt auction. Mere occupancy creates no privity. See 
Chaturbhuj v. Bennetts. 

The Court deliyered the following 


Judgment :—This is a suit for rent for three years 1083to 1085 
Malayalam year. Defendants 1 to 3 are sought to be made liable 








*S, A.3581 of I911, 13th November 1912, 
1. (1902) I. L, R 26 M. 540. 2. (1889) I. L. R. 17 M. 296. 
3. (1907) LL, R. 20 M. 410.9 4. (1882) 9 Q. B. D. 473, 490. 


-5, (1910) I. L. R. 20 M. L. J. 739. ) 6, (1904) I, L. R. 29 Be323 344, 
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directly under the mampa or rental instrument,the 1st Defendant and 


` the manager of the family of defendants 2 and 3 being the executants 


of the Marupat. The 4th Defendant purchased the rights of defen- 
dants 1 to 3in the land on the 4th January1909 during the currency 
of the year 1084 and assigned his rights to defendants 6 & 7 on the 
29th April 09; about 33 months after his purchase. The plaintiff's 
case is that the 4th Defendant is also liable for the rente of the 
Malayalam year 1084 andthatDefendants 6and7areliable forthe rents 
of the years 1084 and 1085. The District Munsff passed a decree 
against the 4th Defendant for the rent of the year 1084. He appealed 
to the District Court ag the g ground that he was liable only for the 
rent accruing from the dabe of his purchase up to the date of his 
assignment to defendants 6 and 7 i.e., from the 4th January to 28th 
April 1909. The District Judge upheld his contention. 


The plaintiff has preferred this second appeal and his contention 
is that the 4th defendent is liable for the whole of the rent for the 
year 1084 in as much as the rent for that year became payable after 
his: purchase. Exhibit A. The rental instrument, did not fix any 
specific date for the payment ofthe annual rent. A rent of Rs. 60 per 
annum was fixed to be paid from the 25th Meenam, 1069. It is 
argued that this must be construed to mean that the rent should be 
paid on the 25th Meenam each year. In the plaint the allegation is 
that the annual rent is was payable in monthly instalments. We 
cannot say, onthe construction of A that the25th of Meenam can be 
regarded as.the date fixed for the payment of rent every year. The 
Malayalam year 1084 expiredsonly after the 4th defendant’s assign- 
ment of his rights under the lease. If-the rent is regarded as pay- 
able at the end of each Malayalam year, the plaintiff can have no 
ground for holding the 4th defendant liable for the whole rent of 
1084. If the tenancy be regarded as running from the 25th Meenam 
each year to the 24th Meenam of the succeeding year, then the rent 
due for: 1084 fell due during the period that the 4th defendent held 
thé leasehold interest by virtue of his purchase. Assyming that the 
whole rent for the year was intended to be payable on the 24th or 
25th Meenam, can it be held that the 4th defendent is bound to pay 
the Whole of the tent for 1084 ? S. 108 of the Transfer of Property 
Act lays down that “a lessee may transfer his interest in the lease- 
hold property ” but that he “shall not, by reason only of such trans- 
fer, cease to be subject. to any ofthe liabilities attaching to the lease.” 
It does not enact any rule regarding the liabiliaty of the assignee 
but as-the assignee becomes the lessee from the date of the assign- 
ment, atcording to ce sectidQ, he must be held liable-for the-rent 


ad e 
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accruing after the assignment. The appellant’s argument is that a 
covenant to pay rent being one running with the land, the assignee is 
bound to discharge all obligations under the covenant which mature 
after the assignment. It isno doubt the rule that an assignee is 
liable for all breaches of express covenant running with the land accru- 
ing after the date of assignment. There is a privity of estate between 
the dessot and the assignee and the latter is bound to perform the 
covenant of the lease after the assignment. If a covenant to keep 
the premises in repair or to do an act ‘on a day which falls after the 
assignment is broken subsequently, the assignee is undoubtedly 
liable. That a covenant to pay rent is one gAnning with the land 
appears to be the established rule in Englafid. See Woodfall’s Land- 
lord and Tenant p. 189. The assignee is liable for rent even though 
he may not have taken possession. See p. 296 of the same book. 
For possession is not the ground of his liabity, but the privity of 
estate which is created by the assignment itself.” 24 American 
Cyclopedia of Law and Procedure, page 1180.” But the question 
for our decision is whether the liabity on the covenant can be appor- 
tioned or not: According to S. 36 of the Transfer of Property Act, 
‘all rents are, upon the transfer of the lease, to be deemed, as between 
the transferor and transferee, to accrue due from day to day to be 
apportionable accordingly but to be payable on the days appointed 
for the payment therefor. See Lakshmi Narayanappa v. Malloth- 
` raman Nair1. No rule of apportionment has been laid down in the 
Act, with regard to liability for rent, as between the lessor and the 
transferee from a lessee. It is settled law that the privity of estate 
between the lessor and the lessee’s assignee is terminated by the 
assignment to a third person by the assignee, and the latter would 
not be responsible to the lessor for rent after he has assigned his 
rights under the assignment to himself. The question whether the 
assignee of a lease can claim as against the lessor an apportionment, 
of the rent accruing after the date of his assignment does not 
appear to have been definitely decided either in this country 
or in England+in cases arising between the lessor and the 
assignee. But on principle there seems to be no reason why 
he should not be entitled to do so, and why the rent should net be 
deemed accruing due from dgy to day as between him and the 
lessor. The liability of the assignor of a lease continues notwith- 
standing the assignment and the lessor cannot be damnified in any 
manner by the apportionment of liability én the personal co- 
venant for rent so as to make the assignee liable only for the rent 
accruing after the assignments Privity of estate being the ground 
4, (1902) I. L. R. £6 M. 540, : 
*3 a bs 





Randi- 
purazil 
Kunhisow 


vz. 
Molloli 
Chathu, 


Randi- 
purazil 
Kunhisow 
Vv. 
Molloli 
„Chathu. 


698 THE MADRAS LAW JOURNAL REPORTS. [VOL. XXIII, 


of assigneé’s liability, there is no reason why it should be made 
heavier than the extent of that privity would justify. If the lease 
contains any provision entitling the lessor to any right in case of 
a breach of the covenant to pay rent on a day subsequent to the 
assignment, he should no doubt be entitled to exercise that right as 
against the assignee. But it does not.follow from this that he should 
be liable to have a decree passed against him personally forthe pay- 
ment of more than the rent accruing after the assignment: in his 
favour. If the assignment be of a portion only of the premises includ- 
ed in a lease it is settled law that the assignee is not liable for more 
than the proportionatę rent due on what is comprised in his assign- 
ment. Why should not fhe same principle apply where diminished 
liability is claimed not on the ground that the whole of the premises 
has not been assigned, but on the ground that the assignment has 
been in operation only during a portion of the period for, which rent 
is claimed. In Halsbury’s Laws of England Vol.18 p 483, it is stated 
that “an apportionment can be made not only as between the persons 
entitled to the rent but also as against a tenant whose liability for 
rent ceases or changes .its character between two rent days, and 
after the day when the entire portion of rent has or would have 
fallen due and that proportionate rent is recoverable against the tenant 
as rent due under the lease. Consequently, a lessee who surrenders 
his lease between two rent days is liable for rent up to the surrender 
and a lessee on whom a lessor lawfully re-enters is liable for rent up ` 
to the re-entry.” In Swansea Bank v. Thomas} a liquidator in 
whom the residue of.a term undér a lease became vested assigned 
over during a current quarttr.: In ‘an action brought after the 
expiration of the quarter against the transferee by the lessor’ to 
recover a proportiondte part of thé quarter’s rent up to the time of 
the assignment over by him, it was held that the lessor was entitled 
to apportionment. In England the law of appartionment has long 
‘been regulated by Statutes a the case was decided on the construc- 
tion of 33 and 34, Vict. chapter 35 which provided that” all rents 
annuities, dividends and other periodical paymentstin the nature of 
income, whether reserved or made payable under an instrument in 
writing or otherwise, shall, like interest on money lent be considered 
as accruing from day to day and shall be appostionable in respect of 
time accordingly. According to the common law of England rent 
neither accrued due nor was payable except on the day on which 
it was reserved although interest on money lent accrued due de die 
in diem althqugh it might be payable on certain specified days. In 
India there is-no reason for not applying to rent’ the principle 
: 1. (N9) 4 Ex. D.94. . 
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* adopted in England in the case of interest. There are.other cases in Randi- 
England which follow the rule laid down in Swansea Bank v purazil 
Thomasi. See Re Johnson exparte Blackett 2 and Re Wilson  Kunhisow 
exparte Hastings?; in Re South Kensington Co-operative Stores* ; ett 
in Re Howell exparte Maudleburg and Co.® If the lessor can Chathu. 


“claim apportionment as against the lessee assigning his right, there 
is no reason why the assignee should not have the right to 
make a similar claim against the lessor. Reason and equity 
seem to us to ‘require that he should have such right. In 
Glass v. Paterson 6 it-was held that an assignee was only 
liable for the apportioned rent from the date of assignment 
In Americaa different view appears to have been taken. McAdum 
in his work on { Landlord and Tenant” Vol. I p 801, says “ When 
a covenant to pay rent becomes broken after an acceptance of an 
assignment and daring actual possession, the assignee is liable for the 
whole rent then becoming due.” It is not clear how the question of 
actual possession, is material, seeing that privity of estate and not 
possession is the ground of the assignee’s liability. The Irish dect- 
sion in Glass v. Paterson® seems to be more in accordance with the 
ratio of the English cases referred to above and with principle and 
justice. ; 

. We must therefore hold that the: plaintifi’s claim against the 
4th defendant for the whole rent of the year 1084 should not. be sus- 
tained and this second appeal must be dismissed with costs. 
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It is open to one decree-holder to prove collusion or a corrupt bargain” 
between the judgment-debtor and another decree-holder in the former consent- 
ing to a personal decree being passed against him in favour of the latter soas-to 
entitle the latter to rateable distribution ; and a court if satisfied of the collu- 
sion or corrupt bargain will not allow rateable distribution. 


Appeal from the decree of the oe of the Subordinate Judges 
of Godaveri in O. S. No. 63 of 1907. 


S. Srinivasa Aiyangar for appellants. 


P. Narayana Murthi for respondents. : e 


S. Srinivasa Aiyangar — The question is whether an ordinary’ 


' mortgage decree is a d&¢ree for money within the meaning of S. 295 


of Civil Procedure Code.™ The Full Bench case in Vaidhinada- 
samiar v. Somasundaram Pillai, and other cases quoted therein 
are all cases where there is either a personal decree for money or such 
a decree can be passed. It is only such decrees that can be said to 
be money decrees. In Krishnan v. Venkatapathy Chetti? the High 
Court has held that a decree which did not contain the personal 
liability was a decree for money. That case can be distinguished 
from the present case. In this case the decree specifically 
states that the 1st defendant is not to be personally liable. In the 
new Code there is a special provision, as to this. Order XXI, rules 18, 
19 and 20. The observations of Amir Ali and Woodroffe at p. 533 
is in my favour. Therefore the Lower Court’s view that the persent 
decree is not a money decree is correct. 


As to the effect of the application under S. 90 of the T. P. Act 
for a personal decree,* the petition was put in on the 13th August. 
and the hearing was adjourned” to the 22nd. But on the 17th the 
day on which the sale proceeds were paid into court the judgment- 
debtor consented to the hearing*of the petition being advanced to > 
the 17th and by consent the decree was passed. Itis in evidence 
that this was brought about by.means of an arrangement between 
tke judgment-debtor, and the decree-holder whereby the decree- 
holder signed to share the amount in rateable distribution with 
him. This is collusive act affecting my client prejudicially. I can 
show that the decree was a collusive one and cannot bind me, See 
In rę Sundara Das*, The Delhi and London Bank v. The 
Uncovenanted Service Bank Bareilly*, Chagan Lal v. Fazir Alli 
even though I am a stranger to the supplemental decree and can 
impeach it on account of collusion. Chennirappa v. Putiappa.6 
Moreover the court cotld not pass a personal décree against the Ist 





1. (1909) I. L. R. 28 M. 473 (F. B.) 2. (1905) I'L. R. 29 M, 318. 
3. (1889) I. L. R. 11 C. 42, 44 (1887) I. L. R. 10 A.35. ` 
5. (1888) I. L. R. 13 B. 154. \ 6, (1887) I. L. R.11 B. 780. : 
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defendant in this case as the question of his personal liability has 
been determined in the original suit ` and has been negatived. The 
matter is res judicata. Abhaki v. Krishnayya 


I also contend that the present application for personal supple 
mental decree is incumbent as the mortgagee has brought the mort- 
gaged properties to sale. It is nly when the mortgaged properties 
are brought to sale and any amount is still unrealised that an appli- 
cation under S. 90 can be made Ram Rayan Chakravarti v. Indra 
Narain Das?, Kammachi Kather v. Pakker®, Munamar Husain 
y. Jani Bijai Shunker,* Ramachandra Marwari v. Rani Kisho- 
bati Knmari® 


P. Narayanamurti :—The present Tlaintiff could not attack 
collaterally a decree obtained by the Ist defendant against the 2nd 
defendant under S. 90 T. P. A. except on the ground of fraud, 
collusion or want of jurisdiction. There is no such thing here. 
There is no ‘collusion where a person obtains what he is legally en- 
titled to even though it may prejudice a third party. Stroud’s ind; 
Dictionary ‘ collusion.’ 


As regards the question that there was no sale under S. 90 T. 
P. A. and so no decree could be passed thereunder, my. answer is 
no sale need-actually take place when it is impossible to realize any- 
thing or where the mortgaged properties are found to belong to 
another. Pubhw Narain Singh v. Baldeo Misra®, Sheo Prasad v. 
Behari Lal’, Shunmuga Pillai v. Ramanathan Chetty.8 The 
case in Ram Ranjan Chakratarti v. Indra Narain Das 2 
is distinguishable. Lastly even thouglrthere is no personal decree 
under S. 90 or in the original mortgage decree every mortgage 
decree as such includes and contains a personal decree. I also 
rely on the change in the language of the present Code in Ss. 
246, 258 and 295 where the language is (“ decrees of any land.”) 
Even in the draft forms found in the Appendix to the Civil Proce; 
dure Code of 1908 the mortgage decree says that the money shall be 
payable. The result of holding otherwise is to make an unsecured 
creditor have a preference over secured creditors. The case in 
In re Sundar Dass*, Chaganlal v. Fazar Ally, are cases where 
the decrees are sham decrees. 


The Court delivered the following 








1. (1909) I. L. R. 32 M. 534. 2, + (1906) 2. L. R. 33 C. 890. 

3. (1896) I. L. R. 20 M. 107. 4. (1905) I, L. R. 27 All. 619. 

5. (1904) 1. C, L. J. 189. 6. (1906) I. L. R, 29 A. 263. . 

7: {1902) I. L.R.25A4.79. © . (1894) I. L. R. 17 M. 309 at 314, 
9. (1889) I. L. R. 11 C. 42. } (1888) I. L. R..13B. 134. 
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Judgment :—The. question in appeal is whether the Respor- 
dents (Defendants Nos. 2 to 8) decree-holders in O.S. No. 69 of 1902 
are entitled to rateable distribution along with the plaintiffs who 
obtained a decree against the same judgment-debtor the 1st Defendant 
in O.S. Nos.57 and 58 of 1904. The plaintifts after having obtained the 
decree sold the properties of the 1st defendant in execution thereof on 
the 3rd August 1906. One-fourth of the sale proceeds was, then paid 
into court and the balance was deposited in court on the 17th August 
1906. The defendants 2 to 8 obtained their decsee on the 9th March 
1903 against the 1st defendant who was the 2nd defendant if that 
suit and also some otber parties. Whether it is a money decree are 
not so far as the 1st défegdant is concerned, is one of the questions 
in dispute. On the 13th August 1906 they made an application 
under S. 90 of the Transfer of Property Act for a personal decree 
and on the 17th of the same morfth they obtained a decree by 
consent, which undoubtedly is a personal decrée against the 
Ist defendant. On the same date they made an application (Exhibit 
C) for rateable distribution. It will be: observed that this was the 
same date on which the balance of the sale proceeds was paid 
into court by the purchaser of the properties in execution of the 
plaintiff's decree in O. S. Nos. 57 and 58 of 04. The plaintiffs dis- 
pute the right of the respondents to claim rateable distribution. 
The Subordinate Judge held that under the decree in O.'S. No. 69 
of 02 dated the 9th March 1903, the respondents were not entitled to 
any rateable distribution as it was: not a money decree ; but he was 
of opinion that the decree which avas passed on the 17th August 06 
was not collusive and therefpre illegal as contended for by the 
appellants and that the respondents were therefore entitled to rateable 
distribution under that decree. With reference to another argument 
that was advanced on behalf of the appellants that, as the purchase 
money was realized on the 17th August and the respondents obtain- 
ed their consent decree only on the same day, it cannot be said that 
they had made an application “ before the realization of the sale 
proceeds “ which is necessary to entitle them to rateable distribution 
under S. 295 of the Civil Procedure Code, the Subordinate Judge 
held that as a matter of fact the decree was passed and the. applica- 
tion?was made bêfore the realization and that therefore the respon- 
dents were not disentitled to rateable distribution on that ground, 
In appeal the same contentions have been mainly pressed upon us 
on behalf of the appellants. | 

It was contended before us that the decree passed on ie ‘oth 
March 1903 in O. S. No. 69 was nota personal’decree. That’suit 
was brought bythe respond Nos. 2 to 8 against the Ist defendant, 


r . 
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Surya Rao who was the 2nd defendant in that suit and also against 
one Venkatrama Kayanim Garu the Ist defendant therein and his 
minor sons who were defendants Nos.3 and 4 in that suit on a mort- 
gage bond executed by the 1st defendant therein and the father of Surya 
Rao the present 1st defendant. The plaintiffs prayed for a decree direc- 
ting the defendant Nos. 1 to 4 fo pay the amount due to them into 
court ; and in default for the sale of the mortgaged property subject 
to the claims of certain prior mortgagees; for payment by the Ist 
defendant therein of the balance due after such sale and for the reco- 
very of such balance by the sale of the other family properties of defen- 
dants No. 1,3 and 4and the family propertigs of) the 2nd defendant 
Surya Rao the present Ist defendant (See Æx. II). The decree directed 
the Ist defendant therein to pay to the plaintiffs the amount claimed 
above Rs. 90,000 with interest thereon within a certain date. Then 
after the usual directions for the sale of the ‘property in default-of 
payment etc., there followed this important direction “that the 
defendants 2 to 4 be exempted from personal liability to the decree 
and that their shates in the mortgaged property be answerable.” 
(See EX.A). The question that- was argued at great length in this 
case was whether this was a personal decree or not; and both sides 
relied upon the Full Bench ‘case in Vaidhyanathaswami Aiyar v. 
Somasundara 'Pillai+, In that case it was held that “ every decree 
by virtue of which money is payable is to that extent a decree for 
money.” See p. 477. The decree in the case before the Full Bench 
contained an order for the sale of the mortgaged property and also 
an order for the recovery personally from+the judgment-debtor 
what might remain undischarged afte: the sale of the mortgaged 
property. There were similiar directions in the other cases decided 
by this court referred therein viz., Kammachikather v. Pakker and 
Abdulla Sait v. Doctor Oosinan Sait®, This is the usual form of 
decree passed in mortgage suitsin this Presidency and as all these 
decrees contain a direction for the payment of the money, though 
the mortgaged „properties are first to be sold and it is only for the 
undischarged balance that the judgment-debtor is to be personally 
liable such decrees are decrees for money according to this Full Bench 
Division. Ina later case, however, Krishnan %. VenkataBathy 
Chetti* there was only a decree for the recovery of the money by 
the sale‘of the mortgaged property. There was no order for payment 
of money nor was there any order that the balance may be recovered 


personally or from the other properties of the debtor; and yet it was 








1. (1909) LL. R. 28 M. 473, ° 2. (1896) I. L. R. 20 M. 107. 
3 (1904) I. L, R. 28 M. 224, 4. (1905) I. L. R. 29M. 318. 
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held on the strength of the Full Bench decision that it was a money 


„decree. It may be reasonably doubted whether the Full Bench 


decision goes the length. 

The decree in the case in Krishnan v. Venkachalapathi 1 
may be a decree for money according to the Full Bench decision to, 
the extent it may be discharged by tp sale proceeds of the property 
sold. As for the balance that might be due, if there is'no dtcree at 
all directing the defendant to pay the money, there can scarcely be 
said to be a money decree. However in the decree in O. S. Np.69 
passed on the 6th March 1903 there is no direction that the 2nd 
defendant Surya Row Should pay any money at all. On the other 
hand his share in the moMgaged prdperty is alone declared to be 
answerable. This might make it a personal decree according to the 
decision: in Krishnan v. Venkatachelapathi4 to the extent of the 
sale proceeds that may be realized by the mortgaged property, but’ 
in this case it is admitted by.the respondents in their petition (D) for 
a decree under S. 90 T. P. Act that the mortgaged property is worth- 
less, that it isencumbered to much more than its market value and 
that when they attempted to get the property sold in court auction 
there was no bid at all; Mr. Srinivasa Aiyangar also relies upon the 
provision in the decree that the 2nd defendent is exempted from 
personal liability to show that it cannot be construed as a personal 
decree. The contention appears to be right. There can scarcely be 
said to be a money decree in the face of sucha provision. ` We con- 
firm the finding of the subordinate Judge on this point. 

The next question is whether the defendents—respondents Nos. 
2 to 8 are not entitled to rattable distribution under the-decree as- 
modified on the 17th August 06. Various objections are baken to 
this decree. It is however necessary. to consider only one of them : 
As already pointed out, the decree originally passed on the 9th March 
exempted the defendants Nos. 2to 4 from any personal. liability.. This 
amounts to a decision that they were not liable. Their properties 
therefore, could not have been attached and sold in execution of that 
decree. The matter is res judicata : See Abhakhi ve Krishnayya.? 

The respondents however made an application on the 13th 
August 06 for a dgcree to be passed under S. 90 of the Transfer of 
Property Act. They further alleged that sums due to certain prior 
mortgages amounted to seven lakhs of Rupees which was more 
than the value of the mortgaged property and prayed for a decree 
directing the decree arhount to be recovered from the Ist defendant 
personally andefrom the family properties of defendants Nos. 2 to 
4. On this application the Da was degree was passed by consent». 

2. (1909) I. L. R. 23 M. 534. 





1. (1905) I. L. R. 29 M. 318. 
e . 
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& This Court doth order arid decree that the plaintiffs do recover 


from. the Ist defendant personally and from the family of defendants , 


land 2 Rs. 85709-12-6 etc.” It appears that the respondent’s 
application for a decree under S. 90 presented on the 13th August 
was first posted to the 22nd August for hearing (See Ex. E) and 
that petitions were presented by both parties on the 17th consenting 
to ædecrte being passed as prayed for (See Exhibits E and F). 
It is admitted by the defendant one of the decree-holders in O. S. 
No. 49 as plaintiff's first witness that an agreement was entered into 
between himself and Surya Rao, the judgment-debtor in that suit 
that he should consent to such a decree being passed against him 
and if the decree-holder were on account ofsuch decrees awarded any 
amount for his skare in the rateable distribution of assets, he should 
divide it with the judgment-debtor ; the decree-holder was to take 
two-thirds, and,Surya Rao, one third and it was on this understanding 
that the judgment-debtor against the decree being “ converted” 
into a money decree (See the deposition of the 2nd deft). There 
was therefore undoubtedly a corrupt bargain between the parties. The 
judgment-debtor consents to a decree being.passed against him for a 
consideration to be received by him consisting of a share of the money 
which the decree-holder would in that event teceive out of the sale 
proceeds to the detriment of the present plaintiffs. If the judgment- 
debtor had not consented to that, the ‘decrze-holder, the 2nd defen- 
dant, would not have realized anything and the plaintiffs (appellants) 
wotld have realized the entire sale proceeds. Thus according to the 
terms of the decree which was passéd on the 9th March the plaintiffs 
therein were not afterwards entitled to get a decree for money 
against the judgment-debtor in that suit; the decree for money 
subsequently passed was no doubt ene obtained in collusion; the 
plaintiffs (appelants) were clearly entitled to prove that it was so 
obtained as they are prejudiced thereby. 


We hold accordingly that the respondents was not entitled td 
claim any rateable distribution under this decree and they are diregt- 
ed to pay to the plaintiffs the amount received by them Rs. 7984-14-9 
with future interest at 6 P. C. 

The appellants are entitled to their costs throughout. z 


Surya- 
narayana 
Jagapati 

Raju 
v. 
Gopala 
Surya Rao, 


Govindan 
Nair 
v. 
Narayanan 
Nair. 


706 THE MADRAS LAW JOURNAL REPORTS. [VOL, XXIII, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —Mr. Justice Sundara aiyar and Mr. Justice Sadasiva 
Alyar. 
P. K. Govindan Nair and others ... . * Appellants (Petitioners). 
v. 
P. Narayanan Nair and others... Respondentse , 
Lunacy Act XXXV of 1858—Malabar tarwad—Jurisdiction to appoint 
guardian for a lunatic Karnavan—Malabar tarwad and Hindu joint family— 


Karnavan’s right of ownership and possession and Malabar Law—Distinc- 
tion between Tarwad age Hindu joint family as regards co-parcener’s rights. 


No application will lie unger the provisions of Act XXXV of 1858 to adjudi- 
cate a member of an undivided Malabar tarwad a lunatic even though the 
member be the Karnavan of the tarwad. The tarwad “property is not the 
individual property of the karnavan ang a manager appointed fora lunatic 
Karnavan will obtain no rights over the tarwad property. 

Rights of a Karnavan of a tarwad over tarwad property defined, both as 
regards ownership and possession. ` 


Distinction between a Mitakshara joint family in Hindu law and a Maru- 
makkathayam tarwad as regards the rights of their component members pointed 


out. 
If a Karnavan becomes a lunatic, the next gëniot member of the tarwad has 
the right to succeed to the management. | 
Per Sadasiva Aiyar J:—Blindness by itself ‘is no disqualification for a 
karnavanship. . 
Appeal from the order of the Court of the District Judge of 
South Malabar in C, M. P. No. & of 1912. ' 


T. R. Ramachandra Aiyar for appellants. 
The Advocate-General (J. L. Rosario) for respondents. 


The Court delivered the following 

Judgments :—Sundara Aiyar J.:—The apuiieatisa which 
‘ave rise to this appeal was one under Act XXXV of 1858 to adjudi- 
cate the Karnavan of a Malabar tarwad a lunatic and to appoint a 
Manager for his estate. The application was djsmissed: by the 
District Judge of South Malabar, he being of opinion that no appli- 
cation would lie under the provisions of Act XXXV of 1858 to ad- 
judi@ate a membêr of an undivided Malabar tarwad a lunatic. He 
did not, on the view he took, considef it necessary to hold an enquiry 
as to the question whether the Karnavan was in fact a lunatic 
or not. . 

The question for our decision is whether that view is right. No 
decisfon bearing on the precise questjon has been brought to our 

*C. M. A. 88 of 1912. ` . 17th October 1912. 
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notice. The competence of the court to adjudicate an undivided 
member of a Mitakshara family a lunatic has been considered in 
“some cases. In Trimbaklal Govindas v. Hiralal} it was not 
necessary for the court actually to decide the question, an adjudicaton 
having as a matter of fact been previously made in that case and a 
manager having been appointeg. The question before the court was 
whether*the manager so appointed who was -another member of the 


"undivided family was bound to render accounts in accordance with 


the provisions of S.°17 of the Act. . Farran C. J. and Parsons J. held 
that the court would not make him render an account under the 
section. At p.666 Farran C. J. observed # The Act provides no 
machinery nor does it confer any powe® upon the court to deal 
with joint family property or interfere in the affairs of a joint 
family”. This observation tegds to show that if the question had 
| actually arisen the learned Judges would probably have decided that no 
- adjudication could be made with reference to the member of an.undi- 
vided Mitakshara family. In the matter of the petition of Boopendra 
Narain Roy? “It has been objected before us and apparently the 
judge seems to have been of opinion that Act XXXV of 1858 cannot 
and does not apply to members of a Mitakshara family. We are un- 
able as at present advised to admit that as'a correct proposition. 
It appears to us that there may be cases where it is essentially necess- 
ary that a guardian should be appointed for a member of a Mitak- 
shara family as much as for a member of any other family. It is 
not necessary however, for us to decide that question because we 
think the application fails on other*grounds.” „It was argued before 
the learned Judges that the applicatiof for adjudication in that case 
was made with a view to enforce partition of the share belonging to 
the alleged lunatic. Dealing with that argument the learned Judge 
observed. “Now, with respect to the supposition of the Judge that 
these procéedings were taken with the intention of ultimate proceed- 
ings for a partition without deciding whether or nota partitiqn 
could be had under such circumstances, if the lunatic were declared 
a lunatic underethe Act, it may be not improper to refer to the policy 
of the Lunacy Enactment in England. Under these Acts it has 
always been the policy of the Legislature not to interfere with the 
course of inheritance.of the lunatic’s property, and ‘provisions for 
that purpose have been inserted into these Acts, so that even when 
it is necessary, for payment of debts or otherwise, that the lunatic’s 
real property should be sold, it is provided that the surplus monies 
should be considered as in the same condition as if invested in land, 
leaving t them heritable as ifgthey were land. Possibly thefefore, 





1. (1895) LL. R 20 B. 659. #. (1880) I. = R. 6 C. 539 at 541 
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even if an application for partition were made, it might be refused in 
accordance with that policy.” If the Court would refuse a partition 
at the instance of the manager of a lunatic, then it is difficult to see 
what object would be served by the appointment of a manager for 
his undivided share in the estate. A 


The ‘learned Judges do not poirk out in what circumstances it 
would be permissible to appoint a manager for a lunatic ‘co- 
parcener of an undivided tamily. In several, cases the Indian - 
Courts have held that a guardian cannot be appointed under 
the Guardians and Wards Act for an undivided member of a 
Mitakshara family. Sée Sham Kuar v. Mohananda Sahay’ Viru- 
pakshappa v. Vilgangava? Bhaund Prasad v, Dhiraji Kuar?. 
That question is really concluded by the opinion of the Privy Council 
in Ghasib-ul-lah v. Khalak Singh+,e Sir Arthur Wilson, delivering 
the judgment of their Lordships in that case,.observed*: “It has been 
well settled by a long series of decisions in India that a guardian of 
the property of an infant cannot properly be appointed in respect of 
the infant’s interest in the property of an undivided Mitakshara 
family. And in their Lordships’ opinion those decisions are clearly 
right, on the plain ground that the interest of the member of sucha 
family is not individual property at all, and that therefore a guardi- 
an, if appointed, would have nothing to do with the family property.” 
These ovservations are, in my opinion, equally applicable to the 
appointment of a manager for a lunatic co-parcener ina Mitakshara 
family. The question then is, cgna different view be taken with 
respect to the Karnavan of a Malabar tarwad? Mr. T. R. Rama- 
chandra Aiyar, the learned vakil who appears for the appellants, has 
strenuously contendedgthat the Karnavan should, for all practical 
purposes, be regardrd as the’ owner of the property: and that 
although in theory the property of a tarward may be vestad in all 
igs members the ownership of the others is practically worthless, 
their substantial rights being confined to the receipt of maintenance 
and to prevent the Karnavan from wasting or misusing the property 
ofthe tarwad. Whatever may be the extent of the Karnavan’s 
powers of management, I cannot doubt that the tarwad property is 
not, to use the lamguage of the Privy Council, the individual property 
of the Karnavan, and that a manager appointed for him will obtain 
no rights over the tarwad property. Observations are, no daubt, to 
be found in Varanakgt Narayana Namburi v. Varanakot Narayan- 
an Namburi5, which might encourage the notion that the property 
~i e (1891) 1. L. R. 19 C. 301. . 2, (1892) LL. R. 19 B. 309. 


3. (1898) I. L. R. 20 A. 400. œ # (1903) L L. R. 7 C. W. N; 681. 
5. “(1880) €. L. R. 2 M. 328. . 
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of a tarwad is vested in the Karnavan. The question in that case. 


was, whether a decree obtained against a Karnavan in a properly 
contested suit would be binding on the other members. It was with 
reference to that question that Kernan J. observed that the tarwad 
property was vested in the Karnavan and. that he had large powers of 
dealing with it. This observdtion was referred to in Vasudevan v. 
Sankartin1 where also the question was similar to that raised in 
Varanakot Narayana Namburi v. Varanakot Narayana Nam- 
Buri? Subramanya Aiyar, J. observed: “ The family property is 
not liable to partition except with the consent of all, the right of the 
members, other than the Karnavan, being pratically limited to claim 
maintenance and to prevent the Karnavafi from wasting or impro- 
perly alienating the family property; and the title to hold possession 
of the estate and to receive andexpend its income is vested in the 
Karnavan, noteby the sufterance of the other members, but of right 
which is indefeasable so long as he exercises his functions without 
injury to the family. Therefore, according to the substantive law 
to which he is subject, a Karnavan is necessarily the natural re- 
presentative of the family in all matters concerning it as between it 
on the one hand and outsiders on the other.” These observations, 
understood with regard to the context, cannot, in my opinion, be 
taken to lay down that the Karnavan has any larger right of owner- 
ship than any junior member over the tarwad property. What is 
vested in him according to the learned Judge is the right “to hold 
possession of the estate and to. receive and expend its income ;” and 
this right, he-observes, is one not derived by appointment or suffer- 
ance of the other members, but under the law of the land.” The 
‘Karnavan’s power of management, extensive as it may be, is, in my 
opinion, in no respect, different in. character from that of the 
managing member of a Mitakshara family. The only difference 
between the latter and the Karnavan of a Malabar tarwad arises from 
the fact that partition cannot be enforced except with the consent 
of all the members: But the substantive right of the Karnavan, in 
the, tarwad property is of exactly the same characteras that of the 
managing member of a Mitakshara family. 

In Narayani v. Govinda’, it was pointed oat by this Court 
that the Karnavan hfs no higher rights over the income of the tare 
wad than any other members. The equal ownership of all the meñ- 
bers was also recognized in Moidin Kutti v. Krishnun*. In Kuni- 
chekkan v. Lydia Arukendan®, I have referred to other cases in 





1. (1896) I. L, R. 20 M. 129, 2. (880) I. L. R. 2 M. 325. 
3. (1874) I. L. R. 7. M. 352. ° e 4. (1887) L.L. R. 10. M; 322. 
. 5. (1912) M. W, N. 386. 
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| e 
_ which the same view was adopted. My obesrvations in Kalliani 


Amma v. Govinda Menon, do not, I think, throw any doubt on 
the equal ownership of all the members of a tarwad. The question in 
that case was whether the Karnavan had the right to claim the actual 
possession and custody of all the property of the tarwad against any, 
other member who might take pos$ession of any part of it, and 
I expressed the opinion that he had the right. There cat beeno 
doubt that both in a Malabar family andin a Mitakshara family, so 
long as it remains undivided, the manager is the person entitled tọ thé 
actual possession of all the property of the family, although in the 
case of a Mitakshara #mily this right is of comparatively small value 
because a partition could 1% enforced by any of the co-parceners at 
his will. The case of Kenath Puthen Vittil Tavazhie, Narayanan2 

merely laid down that the Karnavan, -was not bound to account to 
the other members or to pay them the surplus profit, This really 
has no bearing on the question of the equal ownership of all the 
owners. ‘The case cannot be taken to lay down that the Karnavan 
himself has any right to use the surplus profits for his own purposes. 

This he has not, as pointed out in Narayani v. Govinda.” He 
has the right to dispose of the income for the benefit of the 
members of the tarwad, and, as the manager, he has considera- 
ble discretion in the actual distribution of the income. The 
right to distribute, however, can be exercised only in the interest 
of the tarwad and of its members, and unequal distribution cannot 
be supported on the larger right of any one member to the 
income than of anyeother. Ordinarily, no doubt, the right of 
a junior member would be to receive maintenance and to prevent 
waste of the tarwad property. But the equal ownership of all is 
demonstrated by the” fact that the members by joining together 
may divide the property between themselves. If a Karnavan wastes 
tarwad property, it has been held that a junior member may recover 
the property for the use of the tarwad a position inconsistent with 
anything but his right of ownership. The Karnavan’s rights of 
management may be modified bya Karar entered i into by all the 
members of the family. The members concurring with each other 
may &ispose of thè property as they please. The right of disposition 
ts the crucial mark of ownership. If any one of the members does 
not join in the alienation, unless justified by family necessity, it would 
be invalid because thé» ownership is as much in any one dissenting 
member as in gll the other members together. l 





Ll ron 22 M. L. ia 233. e ®, (1904) I. L. R. 28 M. 182, 
- (1884) È L. R. 7 M. 352, 
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It is impossible for me to come. to any other conclusion than Govindan 


that the property of a tarwad is not the individual property of the Nair 
Karnavan and that is the test, according to the view of the Privy is 

5 i Š 4 ž Narayanan 
Council, which must decide whether a guardian can be appointed Nair 


„under the Guardians and Wards Act, and, as I take it, a manager Dn 
under Act XXXV of 1858.§.As observed by their Lordships,a Sundara 
manager appointed would obtain no right of management over the Aiyar J. 
property of the tarwad, but only over the individual property 
‘of the lunatic fot whom he is appointed. The appointment 
of a manager, therefore would be absolutely of no use. If the 
Karnavan becomes a lunatic, then the ndkt senior member of 
the tarwad has the right to succeed to the management. How 
then can the eourt displace that right by appointing a stranger ? 
If the court could appoint, a manager, it may appoint any 
one to that position. It is unnecessary to consider whether 
lunacy would automatically work a forfeiture of the karnavan’s right 
of management, or whether it would be necessary to get him removed 
by court. It is quite clear that in either case lunacy would be con- 
clusive ground on which the next Anandravan could claim to have 
the Karnavan removed. Such a right cannot be prejudiced by any 
appointment of a manager under Act XXXV of 1858. It would, 
therefore, be absolutely useless to take any proceedings under that 
Act. It was pointed out that the Karnavan has large powers, and 
that the powers vested in a lunatic may be exercised by his manager. 
Apart from the answer already given, namely, that the right of junior 
members could not be affected by àny order made under Act XXXV 
of 1858, I should observe that a power which may be exercised by a 
lunatic’s manager must be a power attached to his beneficial estate. 
See Halsbury’s Laws of England, Vpl. 19, page 449. The right of 
management of a Karnavan of a tarwad and the powers attaching to 
that right are not jncidental to the Karnavan’s beneficial right in the 
tarwad property, but to his being the seniormost member of tite 
tarwad, or to his being allowed to be the manager by the tarwad 
including the. seniormost member. His beneficial interest, as 
already pointed out, is no more than that of any other member and 
does not carry any powers which the Karnavan {could exercise in 


virtue of it. A 


Iam, therefore, of opinion that the order of the lower court is 
right and that the appeal must be dismissed with costs. 


Sadasiva Aiyar J :—23 out of the 28 junior members of a 
Malabar tarwad applied to the District Court of South MalabarSunder 


the. Lunacy Act XXXV of 1858, for a declaration that.their old ° ° 
. °. mv o 
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Karnavan (Chathu Nair) was of unsound mind and for the appoint- 
ment of a manager of his properties and of a guardian for his person. 
The District Court refused to grant their prayer and hence they have 
appealed to this court. 


(2) The alleged lunatic has evidently no property except what, 
he was managing as Karnavan of fhe tarwad. This application 
to the District Court was made, not because the bowel$*of cem- 
passion of the petitioners were moved towards their Karnavan 
by his alleged lunacy or because they wished to protect the Karnavan 
(who has one foot in the grave, being nearly 90 years old). The 4th 
para of the petition is ® follows :—‘‘ As the (tarwad) properties are 
not properly managed” Swing to the Karnavan’s lunacy, the peti- 
tioners are put to great hardship and inconvenienc® as they do not 
get their maintenance and other expanses. Besides this, it is likely 
that the properties to which the petitioners are also entitled will be 
wasted.” 


(3) The District Judge’s reasons for dismissing the petition 
are as follows:—* A consideration of the (Lunacy), Act XXXV of 
1858 shows that the property of which the person alleged to be a 
lunatic (is possessed of) should belong to the lunatic and that it is 
not intended that the court should deal with joint family property 
nor interfere in the affairs of a joint family. In Tirmbacklal Govindas 
v. Hiralal? it was held that the Act provides no machinery nor does it 
confer any power upon the court to deal with joint family property 
or interfere in the affairs of a joint family. In the analogous case 
of the appointment ofa guardian under the Guardians and Wards 
Act of 1890, it has been held that a guardian cannot be appointed of 
the property of a minor who is a member of a joint Hindu family 
governed by the Mitakshara law and possessed of no separate 
property. Sham Kuar v. Mohanunda Sahay?” “A fortiori does this 
reasoning apply in the case of a Karnavan of a Malabar tarwad in 
which partition cannot be demanded.” “Ido not think that it is 
desirable that the provision of the Lunacy Act should be invoked to 
remove the head of a tarwad from office when the obvious and ordi- 
nary remedy of suing for his removal is available to the members of 
the twad. It isnot improbable that the petitioners have devised 
tn inexpensive method of attaining their objéct by means of this 
petition.” Boe 
(4). The appellants’ learned Vakil attacked the District Judge’s 
above observations at great length, but has left me unconvinced that 
there fs any flaw in the reasoning of the learned District Judge 


1. (1885) I. L R. 20 B. 659, * 2. (1891) I. L. R. 19 C. 301, 
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“ whose language I adopt i toto. Act XXXV of 1858 was enacted 
“to make better provision for the care of the estates of lunatics,” 
and not to enable junior members of a tarwad to deprive 
' théėir Karriavan of his powers of management by charging 
him with lunacy. Act XIV and XL of 1858, (which were repealed 
“by the consolidating and Amepding Act VIII of 1890), were pass- 
edin the'same year as the Lunacy Act XXXV of 1858 to protect 
the estates of minors. The analogous provisions in those Acts have 
“been construed as ‘hot applying to cases of minors who are members 
of a joint Hindu family and whose only property is their undivided 
share in the joint family property. See Gourab Kooeree v. 
Gujadar Purshad*, Sheo Nunden Séngh v. Mussamut Ghum- 
Sahoy Kooereg?, Mussamut Aghola Kooeree v. Baboo Digamber 
Singh? and Sham Kuar v. Mohanunda Sahay*, Ghasib-ul-lah v. 
Khalak Singh’. A member Of a Malabar tarwad is in a position 
worse than that of a male member of a joint Hindu family in two 
respects. 

(a) A tarwad member, even if he was the Karnavan, cannot 
enforce partition by suit and no partition of tarwad property can 
take place unless by a family arrangement assented to by all the 
members, whereas a male member of a Hindu co-parcenary can 
always sue for partition. (The suit can be brought even on behalf 
of a minor member if the court could be persuaded that it is for the 
minor’s benefit, viewed in a broad sense, that the suit should be 
conducted.) 


(b) A tarwad member cannot alienate for his own private pur- 
poses 4 particular fraction or share of the tarwad property as belong- 
ing to him, while a Hindu joint family co- parcener could do so. 


I am, therefore, clear that Act XXXV of 1858 was not intended 
to authorize courts to entertain proceedings under it in respect of 
an alleged lunatic who is a member of a Malabar tarwad or ofa 
joint Hindu family and owns no separate property. Though the 
learned Judges who decided Trimbaklal v. Hiralal® say that they 
‘express no opinion upon this general question, the inclination of 
their opinion seems clear. I do not agree with the obiter dicta in 
‘In the matter of the petition of Bhoopendra Marain Roy? and 
Soobanse Singh v.° Juggesspur Koer8 that Act XXXV of 1858 
may be applied to a member of a Mitakshara family who owns no 
separate property. I however, agree entirely with many of the other 





1. (1879) I. L. R. 5 C. 209. 2. (1874) 21 W. R. 143. 
3. (1875) 23 W. R. 206. 4. (1894) I. L$ R. 19 C4301. 
5. (1903) 7 C. W. N. 681 (PaC.) e 6. (1895) I. L. R. 20 B, 659. 
7. (1880) I. L. R. 6 C. 539. e 8 (1883) 13 C. L. Re°86, 
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Govindan observations in the first case. One such observation is thatsufficient * 
Nair cause must be made out by the petitioners for putting the Lunacy 
Ree, Act into operation against an individual alleged to be a lunatic, such 

Nair sufficient cause being not certainly the benefit to the petitioners but 
the lunatic’s benefit’ and ‘the proper protection and care’ of his, 
Sadasiva person and of his properties. In consty1ing the provisions of statutes 
avers relating to minors and lunatics, the a baer consideration,is the 

benefit of the disqualified person. I am of opinion that it would be 
an abuse of the powers granted to the court by the Lunacy Act to 
exercise such powers in the interests of persons other than the alleged 
lunatic. Further if as the petitioners allege)-the old Karnavan 
Chathu Nair has become a Ynatic, he has become civilly incapable of e 
_holding-the office of Karnavan and the next senior Anandravan ipso 
facto has become the head of the family entitled to possession and 
management of the tarwad propertiés. Chathu Nair has ceased to 
possess even the right of management of the family property and the 
Lunacy Act which could only be invoked where the lunatic has got 
property becomes wholly incapable of application. It was argued 
that as a Karnavan who becomes blind does not loose his position 
merely by reason of his blindness, a Karnavan who becomes a lunatic 
does not lose his right to manage as Karnavan. There is absolutely 

no analogy between the two cases. A minor or a lunatic cannot be 

a Karnavan. Ifa Karnavan dies and the next senior male is the 
minor or a lunatic, he cannot succeed to the office at all, where as if 

he is merely blind, there is no legal objection to his succeeding. If 

his blindness is shown to have ledeto gross incompetency in manage- 
ment, he might be removed buta minor or lunatic can never hold - 
the office ab all till the minority ceases or the lunacy is cured. 
‘Lunacy deprives a mar of all legal competence to contract or to 
manage affairs and the lunacy of even one partner dissolves the 
-partnership (section 254 (1) of the Contract Act.) Ifthe Karna- 

van is the agent or Karta of the tarwad, his powers as agent ought 

to terminate on his becoming of unsound mind (compare the provi- 

sion in section 201 of the Contract Act, which of course does not 
directly apply.) To hold that a Karnavan who can become such 
only if he is an adult of sound mind and who has to represent the 
tarwatl as its man@ging member could continue to be Karnavan and 

to possess the powers of representhg the tarwad when he has 
become a lunatic seems to be a contradiction in terms. 





In the result, I agree with my learned brother that the appeal 
fails and mustee dismissed with costs. 
e e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present.—The Honourable Sir Charles Arnold White, ‘Chief 
Justice and Mr. Justice Sankaran Nair. 


Ramakrishna Mallay ... Appellant.* (Plaintiff). 


v. 
. Baburaya alias Ventated, 


Hega deand-other. z Respondents. (Defendants). 


. Landlord and tetant—Non- payment of rent—Relief against forfeiture— 
Plea of payment not proved—Lease prior to 1882. 


In the case of leases before the Transfer of Propesty Act, it is not necessary 
that in order to work out a forfeiture the landlorg should prove that he intended 
to avail himself of the forfeiture by some act of his., 

The question Sheikh a tenant is entitled to relief against forfeiture for 
non-payment of rent must depend onethe facts of each case. 


‘The fact’ thatthe tenant set up apleaof payment of rent and failed to 
prove, does not necessarily, in itself, disentitle him to equitable relief against 
the forfeiture. 

Second Appeal from the decree of the Court of the Temporary 
Subordinate Judge of South Canara in Appeal Suit No. 376 of 1908, 
presented against the decree of the Court of the District Munsif of 
Karkal in Original Suit No. 141 of 1908. 


B. Narasimha Row for K. Ramanath Shenai for appellant. 

K..P. Madhava Row and K. P. Lakshmana Row for respon- 
dents. 

B. Narasimha Row. In the case of a forfeiture incurred in a 


lease before the Transfer of Property Act no specific act determining 
the tenancy is necessary to enable one to bring a suit in ejectment 
Padmanabhaya v. Ranga,+ the forfeiture in the case being non- 
payment of rent and alienation. ‘Even S. 114 T. P. Act which 
relieves against forfeiture for rent has been strictly construed. Sub- 
letting is an aliemation or ‘vacating. S. 1018 of 1892 kaa ae 
which is against this view is wrong. 


K. P. Lakshmana Row. There is no forfeiture on the true 
construction of the lease, on account of non-payment of rent. Even 
‘if there was a forfeiture the clause is penal in that it says that even 
if a very small amount remains unpaid there shall bt a.forfeitur® and 
there is no period of grace. 4 $ 


The case first came on before their Lordships the Chief Justice 
(Sir Arnold White) and Mr. Justice Ayling on the 11th April 1911 
who made the following. i 








ingi, 
*S, A. No, 1425 of 1912, °. Pn 13th November 1912, 
1. (1910) L L. R. 84 M. 161. . 
*] . m -æ 
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ORDER :—We agree with the Courts below that on the te $ 
construction of the lease (Exhibit A) the sub-lease by the first defen- 
dant’s father did not work a forfeiture. The Lower Appellate Court 
in holding that, assuming there was a forfeiture by reason of non- 
payment of rent, it could not be enforced as the plaintiff had not 
done any act to show he intended tq avail himself of the forfeiture, 
would seem to have followed the adision of this court in Venkat- 
ramana Bhatta v. Gundarayat. In that case, however, it was not 
brought tothe notice of the Court that the letse in question was 
prior to the coming into operation of the Transfer of Property’ Act. 
The lease in the presant case, was made in 1871 before the Transfer 
of Property Act came intqoperation and this being so, according to 
the decision in Padmanabhaya v. Ranga? an act op the part of the 
landlord showing that he elects to take advantage of the forfeiture is 
not a condition precedent to his right to sue in ejectment. There is 
no finding by the Lower Appellate Court as to whether, on the cons- 
truction of the lease, non-payment of rent operated as a forfeiture. 
We accordingly send:back the case to the Lower Appellate Court for 
a finding on this question and also, if the Court holds there has been 
a forfeiture by reason of the non-payment of rent, for a finding as to 
the terms, if any, on which the defendant is entitled to be relieved 
against the forfeiture. The findings should be submitted within one 
month after the reopening of the Sub-Court, and seven days will be 
allowed for filing objections. 


In compliance with the order contained in the above judgment, 
the Subordinate Judge of eon Canara submitted the following. 


FINDING :—The twoi issues on which this Court has been directed 
to submit its findings are (1) Whether on the construction of the lease 
non-payment of rent operated ag a forfeiture? (2) If there has been 
a forfeiture by reason of the non-payment of rent, whether the defendant 
is entitled to be relieved against it on any and what¢erms? The stipu- 
Yetion in question in the suit lease A is to this effect “< I have no cause 


whatever C1thor..........cccceceeeeeveeees or to keep the rent in arrears, In 
cake any small portion of the aforesaid rent is kept im arrears or in 
CASO... ececeeeeeees I shall deliver back the said land ete., and all to you - 


Tan demanding from you the value of the improvements made by 

»* As observed in VI Madras 159, from the gircumstance that the 
= akon in question is that, if any portion of the rent should fall into 
arrears, the property should be surrendered with all right to improve- 
ments (i.c.,) without ¢laiming the value of improvements, it might be 
reasonably inferred that such provision was made in order that it might 
operate asa fèar in the mind of the lesseo that the rent should be 





~ : 
1. (1907) I. L. R. 31 M. 403. >» 2. (1910) I. L. R. 34 M. 161. 


PART XXIII.] THE MADRAS LAW JOURNAL REPORTS. 717 
fe 


regularly paid and the parties did not seriously intend that it should be 
acted upon. Ina word, this stipulation was inserted in terrorem (see 
also VI Madras High Court Reports page 258). 


2 Further, there is this important fact that the lease does not 
provide for any period of grace in ‘respect of the payment of arrears of 
rent. It hasbeen settled beyon any doubt or controversy that, when 
such, is tlé case, the forfeiture arising from non-payment of rent will be 
one that can be relieved against (Vide Mahalakshmi Amma v. Lakshmi 
Narayana Naicker v? Vasudeva Bhatta?, Narayana Kanti v. Handu 
Shetty$ and Adiraja Shetty v. Billa Tyampu.* Having regard to the 
intention of the parties, which can be gathered #hd reasonably inferred 
from the insertion of such stipulation as thesone in question, and also to 
the circumstance fhat the lease provides for no period of grace, I should 
hold that the forfeiture under consideration is one that can be relieved 
against. The defendants are entitled to have such equitable relief granted 
to them. ° ° 


3. Before the defendants can claim such equity, they muss be 
prepared to do equity. It will be incumbent upon them to pay up 
the arrears of rent due by tbem. The 2nd defendant pleaded discharge. 
The nd issue in the case was ““ whether the payments of rent and thirva 
pleaded are true.” There was no evidence to prove that issue and it 
was found inthe negative. The rent claimed by the plaintiff is due 
to him. The defendants not only failed to tender it in Court but also 
set up a false plea of discharge. The plaintiff will be entitled to get the 
arrears of rent due to him and that with interest. Having regard to the 
fact that there was no bender on thg part of the defendant even after 
the suit was brought—but he, on the other, hand, fal8ely pleaded payment, 
it will not be unreasonable or inequitable to allow plaintiff interest at 
the rate of 12 per cent, per annum. Plaintiff will also be entitled to get 
his full costs of the suit, including the costs on the claim for recovery of 
possession of the suit property (vide Subbaraya Kanti v. Krishna 
Kanti.5) . ; 


e 

4. For paying up the plaintiff the arrears of rent claimed by him 
with interest thereon at 12 per cent. per annum from the date on whieh 
the rent fell due up to the date of payment and also full costs, some 
reasonable time will have to be allowed to the defendants. Under the 
circumstances I am of opinion that it will be sufficiens if 3 weeks’ ime 
from the date of disposa? of this second appeal in the High Court is allowed 
to them, There will be no loss or inconvenience to the plaintiff as he 
gets interest at the aforesaid rate up to the date of payment, If the 
defendants, with a view to avoid the burden of paying interest, wish to 





‘1. (1911) 2L M. L. J. 960. 2. (1903) I, L. R. 28 M. 389. 
3. (1901) 15 M. L. J. 210. è e 4. (1910) 20 M. L. J. 944. 
5. (1882) L L. R.e6 M. 159. . 
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pay up the amount earlier they will be at liberty to pay it to the 
plaintiff through Court. 


5. For the reasons set forth above, I find on these two issues that 
if the Defendant should pay up what is mentioned supra within the 
time specified therein, they would be entitled to have the forfeiture in 
question relieved against. 


The case came on before the Bench constituted as above, 


Judgment:—The question whether a tenant is entitled to,relief 
against forfeiture for non-payment of rent must depend on the facts 
of the particular case“ Here we think on the authority of the decision 
in Subbaraya Kanti v. Keishna Kanti 1 following Kottal Uppi v. 
Edavalath Thathan Nambudiri?, the tenant is entitled to relief. 
The cases relied on by the plaintiff (jhe landlord) are distinguishable. 
In Narayana Kanti v. Handu Shetty®, a long perigd was allowed, 
some eight months, after default, before the forfeiture was to take 
effect and, apparently, there was no stipulation that the tenant should, 
on default, lose the value of his improvements. In Mahalakshmi 
Amma v. Lakshmi, # a period of grace was also allowed. There 
was no doubt a stipulation in that case that the tenant, on default, 
should lose the value of his improvements but the effect of this stipu- 
lation is not discusssed in the judgment. 

We donot think the fact that the tenant sets up a plea of 
payment which he fails to prove, necessarily, in itself, disentitles him 
to equitable relief. š 


We accept the finding ahli modify the decree of the Lower 
Appellate Court in accordance with the finding. The plaintiff is 


entitled to his costs throughout. 


In default of payment of rent and interest within the time 
allowed, the plaintiff may recover possession. 








. Ld 
. e e 
e d : ay 
1. (3882) I. L. R. 6 M. 159 e è 2. (1871)6M. H.C. R. 258, 
3, 1910) 15M. L J. 210, . 4, (1911) 21 M, L. J. 960, 
a . 


PART XXIII.] THE MADRAS LAW JOURNAL REPORTS. 719 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Sir Arnold White Chief Justice and Mr. Justice 
Benson. 


Arunachalam Pillai Minor by 
e father and guardian Vadivelu Defendants (Appellants) .* 
Pillai and another sie 
oe oe v. 


Vellaya Pillai and another... Plaintiffs 3 & 4 (Respondents.) 


- Hindu Law—Reversioner’s suit to set aside adoption—Suit by mother 
against widow—Death of plaintiff’s mother—Abatement—Legal representative 
. —Reversioners not. 7 


A suit Ly the mother of the last male owner Yo set aside an adoption by the 
. widow abates on the mother’s death. 


_ The cause of action in a suit by & reversioner does not survive on his death 
to another reyersigner and there is no distinction in this matter between a suit 
to set aside an adoption and a suit to set aside an alienation: Chiruvolu Pon- 
namma v Chiruvolu Perraju" distinguished. 


The reversioners of the last male owner are not the: legal representatives of 
_ the mother of the last owner who brought a suit to set aside an adoption and 
subsequently died. 


“ Devolves” in S. 211 C. P, C. means has devolved, 


Second Appeal from the decree of the District Court of Madura 
in Appeal Suit No. 841 of 1909 presented againt the decree of the 
Court of the District Munsif of Dindigul in Original suit No. 678 of 
1906. ` 


T. V. Seshagiri Aiyar for apbellants. 3 
T. Rangachariar and M. K. Nérayanasami Aiyar for res- 
pondents. 


The Court delivered the following 

Judgment :—This is a suit by the widow (the mother of the 
last male owner) for a declaration that an adoption by her sone 
widow is invalid. The plaintiff died before the suit came on for 
hearing in the court of first instance. Reversioners of the last mele 
owner were made parties as the legal representatives of the deceased 
plaintiff. The only question argued on the hearing of the appeal 
was—can they continue the suit ? The courts belo were of opinion 
that they could. We are unable to take this view. 


The.first!question for consideration is does the deceased plaintifi’s 
right to sue survive (Order XXII rule 3) ? If it*does not, no question 
as to who are the legal representatives of the deceased „plaintiff a arises. 


*S. A. No, 1384 of 1910. 2 . 30th April 1912. 
1; (1905) I, L. R.29 M. 390. bs 
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It appears to be well settled that a suit by areversioner who sues’ 
on his own behalf to set aside an alienation by a widow abates on, 
the death of plaintiff and that the right to sue does not -survive tio 
the next reversioners (see Sakyahani Ingle Rao Saheb v. Bhavani 
Bozi Saheb1,.Chinna Veerayya v. Lakshmi Narasamma?). In 
Muthusawmy Mudaliar v. Masilan§eni, where the suit was held’ 
not to abate the plaintift sued on behalf of all the reversionerg as 
well as on his own behalf. The Lower Courts were of opinion in 
view of the decision in Chiruvolu Ponnamma v.Chiruvolu Perraju* 
that for the purposes of the question before us a distinction should . 
be drawn between a siit for a declaration to set aside an alienation 
and a suit for a declaratiow to set aside an adoption. What was 
actually held: by the Full Bench in Chiruvolu Ponngmma v. Chiru- 
volu Perraju*, was that in a suit to set aside an adoption as dis- 
tinguished from the suit to set aside an alienation the presumptive 
reversioner ought on principle to be held to represent the remote 
reversioner if the matter is decided after a fair trial. The respgndent 
relied on observations of the court in Chiruvolu Ponnamma v.Chiru- 
volu Perraju*, that there was only one cause of action to be sued 
on. This observation was made with reference to suits to set aside 
alienations. Notwithstanding this in Chinna Veerayya v. Lakshmi 
Narasamma®, the learned judges held.as we think rightly that in a 
suit by reversioner on his own behalf to set aside an alienation the 
right to sue does not survive. All that was decided in Chiruvolu 
Ponnamma v. Chiruvolu Perraju+, was that if there had been a 
fair trial an adjudicatipn in a suit “made by a reversioner to set aside 


“an adoption is binding on thé ether feversioners. This is not incon- 


sistent with the rights of the reversioners being independent rights. 
Their rights remain subject to the rule of law laid down in Chiruvolu 
Ponnamma v. Chiruvolu Perraju*. It is not a question whether 
there is a cause of action in the reversioners other than the deceased 
plaintiff but whether the plaintiff’s right to sue survives. In Prem- 
moyi Chowdrani v. Preonath Dhur>, it was held that the right to 
sug survives. There the claim was to recover possession of property. 
The Calcutta case may perhaps be distinguished on this ground. If 
it cannot, it apparently cannot be reconciled witb the Madras deci- 
sions to which we have referred. i 


For the purposes of this question it seems to us that no-distinc- 
tion should be drawn-between suits to set aside an adoption and suits 





1. ; (1904) I.L. R. 27. M. 588. 2. (1912) I. L. R. 22 M. L. J. 375. 
3. (1909) I. L. R. 33 M. 342. 4, e(1905) I. L. R. 29 M. 390. 
e 


5. (1896) 1. L. R. 23 C. 636. | 
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to set aside an alienation and we are of opinion the plaintiffs’ rights Aruna- 

to sue did not survive. chalam 
V. 

It seems desirable to deal with the further question. Assuming Vellaya. 


that the cause of action survives are the parties who have been add- 
ed as plaintiffs—the reversioners of the last male owner—the legal 
representatives of the deceased plaintiff? In the strict sense of the 
words, Of course they are not. The meaning of the words however 
has been extended by judicial decisions and in the Code of 1908 a 
definition of the words was for the first time introduced apparently 
with the object of embodying ‘the eftect of the judicial decisions. 
The definition is contained in section (2) ii and is as follows:— 
“ Legal representative ” means a person Who in law represents the 
estate of a deceased person and includes any person who in law repre- 
sents the estate of a deceased person and includes any person who 
internteddles wiih the estate of the deceased and where a party sues 
or is sued in a representative character the person on whom the estate 
devolves on the death of the party suing or sued.” 


Can the words ‘deceased person’ in the present-case be construed 
as meaning not the deceased plaintiff but the last male owner? We 
think the deceased person is the late plaintiff and although in a sense 
the deceased represented the reversioners it cannot be said that the 
reversioners of the last male owner in law represent the estate of the 
deceased plaintiff. Then assuming that the deceased plaintiff is 
suing in a representative character can it be-said that the parties 
added as plaintifis are the persons en whom the estate devolves on 
the death of the deceased plaintiff Here “estate” apparently means 
the estate of the last male owner. We think “ devolves” means ‘has 
devolved’ and not would in the course of timeedevolve in accordance 
with the time of succession on the parties who have been added as 
plaintiff, if they were alive. 


In the present case the estate will not devolve on the parties 
who have been added as plaintiff till after the death of the son’s 
widow. . ° 

In Rikhai Rai v. Sheo Pijan Singh, which was relied on by 
the respondents the suit was for possession and the, estate develved 
on the death of the eriginal plaintiff on the reversioners who were e 
added as parties. 

‘We must set aside the decrees of the Courfs below and dismiss 
the suit with costs throughout. ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
Present :—Mr. Justice Sundara Aiyar. 


3rd Accused in C. C. No. 189 of 1911 

Yeditha Subbaya ... < on the file of the 2nd Class Magistrate 

| of Kottapeta—Petitioner. . 

v. : i 
Emperor. 


Penal Code Ss..406, 114—Essentials—Meaning'and seope—Criminal Proce, 
dure Code. Ss. 236, 337, 238—Charge for principal offence and conviction for 
abetment. 


e 

Entrustment of the object matter is a necessary element of the offence of 

criminal breach of trust; and thre can be no criminal breach of trust by a per- 
son of a jewel entrusted to a third person. A 


S. 114 of the Penal Code is applicable only where the act at the doing of 
which the abettor is present would itself amount to an offence, The section ts 
not applicable to the case of a person abetting the pledging of a thing entrusted 
to a stranger, 


There is no universalrule that in no case there can be a conviction for 
abetment where the charge was only for the-principal offence. The question is 
what'were the facts charged. If,on the facts, two charges t.e, for the commission 
of the principal offence and the abetment can be framed, then the accused can 
be convicted of abetment though not charged separately. If the facts constitut- 
ing the principal offence and the abetment are different as they generally are, 
then the,conviction cannot be for abetment on a charge for the principal offence. 

+ 
Petition under sections 435 and 439 of the Criminal Procedure 
Code praying the High Court to revise the Judgment of the Joint 
Magistrate of Rajmundry in Criminal Appeal 12 of 1912 confirm- 
ing the conviction and senteneg passed upon the petitioner by the. 
2nd Class Magistrate of Kottapeta in Calender Case No. 189 of 1911. 


| 


G. Venkataramidh for Acgused. 
The Public Prosecutor for the Crown. 


e The court delivered the following 

* Judgment :—The Petitioner in this case was the 3rd accused 
in falender Case No. 189 of 1911 on the file of the 2nd class Magis- 
trate of Kottapeta. The first accused was a dancing girl and the 
3rd accused is said to have kept her. The facts on which the prose- 
cution was based ‘were that the complainant lent a jewel to the Ist 
accused ; this jewel was subsequently pledged by the 2nd and 3rd 
accused to the 6th prosecution witness. The money obtained by 
the pledge was apparently appropriated by the 2nd accused. The 
jewel was given to the 2nd accused for being pledged. There can 
be no doubt that the 2nd and 3rd accused had no right to pledge 


*Cr.R°C. No. 191 of 1912 & Cr. R.P. No. 158 of 1913. 3rd May 1914. 
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“the jewel. Both Courts have found as a fact that the 3rd accused Subbaya 
`- was aware that the jewel did not belong to the 2nd accused and that be 

he introduced the 2nd accused to the 6th prosecution witness, as a Pri aa 

relation of his in order to induce the witness to give a loan to the 

2nd accused on the pledge of the jewel. Both of them acted at 

*the instance of the Ist accused*who gave the jewel. On the facts 

the » Lower Courts have convictéd the 3rd accused of criminal breach 

of trust. 

“It is contended that the conviction cannot be upheld as there 
was no entrustment of the jewel to the 3rd aecused. Entrustment 
of the jewel to the third accused is,. according to section 406 
Indian Penal Code a necessary element of the offence of Criminal 
Breach of Trast. It is urged by the learned Public Prosecutor that 
by confirming with the first and’2nd accused to pledge the jewel with 
prosecution wifness 6, the 8rd accused would be guilty of abetment 
of criminal breach of trust; and that as he was present at the 
act of pledging he would be also guilty of the principal offence it- 
self under, the provisions of Sec. 114 of the Penal Code. ‘That 
section enacts whenever any person who being absent would be 
liable to be punished as an abettor is present when the act or offence 
for which he would be punishable in consequence of the abetment is 
committed he shall be deemed to have committed such act or offence. 
I doubt whether under this section a principal offence would be 
committed where one of the elements of the offence is a particular 
relationship | between the abettor and the 3rd person who is absent 
in the case. The act of pledging mayeito doubt be taken to have 
been committed by the third accused also in consequence of his 
presence at the time when the Ynd accused did¢he act. The langu- 
age of the section no doubt lends itself to the argument that where- 
ever a person is guilty of an abetment his presence at the commission 
of the offence would make him guilty of the principal offence 
But the section I think would really be applicable only where the act 
at the doing of which the abettor is present would itself amount to sn 
oftence. Now the mere pledging would not be an offence by itself. 
Another equally essential element is the entrustment. I am inclined 
to think that the mere presence of the 3rd accuse@ at the act of 
pledging would not make him” guilty of the principal offence of" 
criminal. breach of trust. But I see no reason why he should not 
be held to be guilty of abetment of criminal breach of trust. The 
facts charged against him were that he was a party to the 
pledging of a jewel which was entrusted to’ the 1st acaused. 
On those facts a charge Of abetmfent of criminal breach of . 6 
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trust could have been framed against him. I think the provi’ 


sions of sections 236 and 237 of the Criminal Procedure Code 
are applicable to such a case. It was a question whether 
on the facts alleged the accused would be guilty of Criminal 
breach of trust or of abetment of that offence. Both charges could 
have been framed against him on the facts alleged by the prosecu* 
tion and in such a case it is opeđ to the court under Seg. 237 to 
convict the accused of the abetment ‘of Criminal -Breach of Trust, 
though no charge was framed against him for that offence. Mr. Vene 
katramiah relies on two cases in support of his argument that a 
person can in no casæbe convicted of the abetment of an offence 
when he was not charged with it, but only of the principal offence, 
The first of these cases is Rex v. Chaukmen and Pir Bai Adamji1, 
The offence charged against the accusedthere, was murder. Justice 
West held that he could not be convicted of abetiment of murder. 
The learned Judge recognized that the question must be decided by 
a consideration of the provisions of sec. 238 and he rested his 
judgment on the ground that the facts necessary to prove abetment 
would not be included in the facts requiredto prove the principal 
offence. And the facts charged against the accused were only those 
that were required for the principal oftence of murder. The learned 
Judge says “that section i. e., the section corresponding to section 
238 of the present Code, applies to cases in which the charge is an 
offence which consists of several particulars, a combination of some 
only of which, constitutes a complete minor offence. The graver 


. charge in such a case gives notice to the accused of all the circumstan- 


ces going to constitute the nsigor one of which he may be convicted. 
The latter is arrived at by mere subtraction from the former. But 
when this is not the «ase where the circumstances embodied in 
the major charge do not necessarily and according to the definition of 
the offence imputed by that charge, constitute the minor offence 
also, the principal no longer applies because notice of the former 
does not necessarily involve notice of all that constitute the latter. 
The section is not intended to apply toa collateral | oftence. It is 
not open to acourt to finda man guilty of the abetment of an 
offence on a charge of the offence itself. Whena man is accused 
of nfurder he ma¥ not be conscious that he will have to meet an 


* imputation of collateral circumstancts constituting abetment of it, 


which may be quite distinct from the circumstances constituting the 
murder itself. Similar observations may be applied to sec. 236 also. 
It is quite true that if the facts are not the same, the accused cannot 
be cenvicted for another offence the elements of which are not all 





. 1. (1874) LIR. 1B. = C. R. 240. 
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included in the offence charged against him. Ordinarily the facts 
required to prove the abetment should not be included in the facts 
constituting the principal offence. The abetment would precede the 
_ commission of the principal offence itself where it consists of the 
abettor being a party to a consi iracy or in instigating the principal 
offence or helping in the commyssion of it. Ifhe be present at the 
conamission of the ofteuce itself he would ordinarily be guilty of the 
principal offence. The abetment therefore would be complete before 
the principal offence is committed and the facts constituting the 
abetment need not be proved in order to prove, the principal offence. 
No doubt in order to bring home the offence to any particular 
accused the facts preceding may be adduéed in evidence which by 
themselves may make him the abettor. But when the charge is 
of the principal offence only it cannot be said that he has to meet 
facts which ocourred before the principal oftence. I entirely accept 
the law as laid by the learned Judge. The other case Padmanaba 
Panji Kunniah v. Emperor?, really also proceeds on an application 
of the principle of sections 236 and 237 to the facts of that case. The 
offence charged there was forgery. The observations I have made 
with regard to the act constituting the abetment of such an offence 
would precede the commission of the act which make the offence 
itself, and a person who is charged only with the principal offence 
is not called upon to meet a charge which relates to acts done before 
it. I do not think that the learned judges who decided the case in- 
tended to lay down a universal rule jthat in no case can a convic- 
tion for abetment be possible where the > charge was only of the princi- 
pal offence. The question is what were the facts charged: If on 
those facts two charges could be framed namely, the commission of 
the principal offence, and the abetmert, then by virtue of provisions 
of section 237 the accused may be convicted of the offence of the 
abetment though it «was not charged separately against him. The 
act lays down no specific provision with respect to the question decis 
ded here. But the principle is laid in sections 236 and 237 and 
applying that principle I must come to the conclusion that in ttis 
case the accused may be convicted of the abetment of criminal 
breach of trust. I accordingly alter the finding intg one of guilgy of 
the offence of abetment of criminal breach of trust. 1 see no reason e 
to interfere with the sentence. This Petition is therefore dismissed. 


e e 
3. (1909) ILL.R. 33 M. 264. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. | 
-Present :—Mr. Justice Bakewell. 


The Official Assignee of Madras... a .. Plaintiff.* > 
v. : . 
: e 
T. C. Ramaswamy Iyengar and another... ... Defendants. 
Letters Patent Cl. 11 and 12—Suit for land—Suit to avoid an incumbyanc? 
on land. 
Official A suit to avoid an idhumbrance upon land is a suit for land within the 
Assignee of meaniag of S. 12 of the Letters Patent. The High Court in the exercise of its 
Madras original jurisdiction is merely a local court and the general principle of cons- 
v. truction applicable to an enactment conferring sucha jurisdiction is that it must 
Ramaswamy clearly appear that a case falls within the.provisions of the enactment and juris- 
Iyengar. diction cannot be extended by implication. . i A 
V. Masilamani Pillai and P. Durasamy I yengar for’ the 
Plaintiff. 


V. V. Srinivasa Iyengar and C. P. Ramasawmy Iyer for the 
2nd Defendant. 


The Court delivered the following 


Judgment :—In November 1908 the Ist defendant presented 
his petition to the Insolvent Court, and in his schedule stated that 
.certain immoveable properties situate in the North Arcot district had 
been mortgaged to the 2nd defendant by a deed of simple mortgage 
dated 23rd August 1906. The Official Assignee, the plaintiff in this 
suit, alleges that this deed is “ftaudulent and that he is entitled to 
avoid it, and in his plaint prays that the deed may be declared 
fraudulent and invalid and not binding on him and that the 2ad 
defendant may be decreed to deliver up the same duly cancelled. 


e Thesuit appears to be based upon sec. 53 of the Transfer of 
Property Act 1882, which enables a creditor to avoid a transfer of 
insmoveable property made with intent to defeat or delay the credi- 
tors of the transferor ; ; such a transfer is not void but i is voidable at 
the option of certain persons, that is to say, assuming that the 
plaixttift proves hes case as regards all the world except the creditors 

“of the Ist defendant and also as against them ‘until they choose to 
exercise their option, the 2nd defendant possesses a mortgage interest 
in the land in question. 


The plaintiff now seeks to exercise that option to avoid the 
2nd defendant’s mortgage and thus to glear the land which is now 





*C. Š. No. 101 of 1910. a 8: 23rd July 1912. 


, PART XXIII.] THE MADRAS LAW JOURNAL REPORTS. 727 


"vested in the plaint of an existing incumbrance. The 6th issue, 
raises the question of the jurisdiction of this Court to entertain this 
suit and by consent has been tried asa preliminary issue. Clause 
11 of the Letters Patent of this court declares that it shall have and 
„exercise ordinary original civil jurisdiction within such local limits 
“as may... be declared afd prescribed “ and clause 12 declares 
that “inthe case of suits for fand or other immoveable property 
such land or property shall be situate within the local limits.” 


“The question for determination is therefore whether a suit to 
avoid an incumbrance upon land is a suit for land within the mean- 
ing of the Letters Patent. , 


It appears rom the clauses of the Letters Patent which I have 
cited that the High Court in the exercise of its original civil juris- 
diction is merely a local Court and the general principle of 
construction applicable to an enactment conferring such a 
jurisdiction is that it must clearly appear that a particular case 
falls within the provisions of the enactment, and that the jurisdiction 
should not be extended by implication. (See Read v. Brown + 
Simpson v. Blues 2 Payne v. Hogy)*. The object of the legislature 
is in fact to distribute the work of administering the law among 
certain tribunals which should not encroach the one upon the other. 
For this reason it appears to me that the well known cases in the 
English Court which deal with the question to what extent a Court 
of Equity will, as against a person subject to its process, enforce 
tights relating to property situate*outside the, kingdom, have little 
application to the present question. * * 


The general intention of the legislature as declared in cl. 12 of 
the Letters Patent and section 16 of the Code of Civil Procedure, 
1908, is that suits to establish or enforce any right to or interest in 
land should be brought in the Court within whose local jurisdictioa, 
the land is situate see Nalum Lakshmi Kantham v. Krishnasatni 
Mudaliar* and I think the burden is upon the plaintiff to show that 
the present suit is not asuit for land within the meaning of the 
Letters Patent. 


3 e 
A suit to get rid of an ingumbrance on land appears to meg 


suit for land equally with a suit to enforce or obtain a charge upon 
land see Nalum Laksiuni Kantham v. Krishnasami Mudaliar 4, 
Sundara Bai Sahiba v. Tirumal Row Stihib?, since in each 








1. (1888) 22 Q. B. D, 128. 2. (1678) L R.7C. P. 390. 
3. (1900) 2 Q.B. 43. ° e 4, (1904). L. R. 27 M. 157. 
+5, (1909) I. L. R., 33 M. 131. 
. oe 
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case the plaintift claims an interest in the land and asks the Court to ` 
enforce his right; in the first case he asks for the entire interest in 
the land and in other cases for a partial interest only, and the former 
is therefore more clearly a suit for the land. ; 


For these reasons I am of opiniog that the 6th issue should be: 
answered in the negative, and I. dismisg the suit with costs of the 
2nd defendant. Kh. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. JuStice Sundara Aiyar, and Mr. Justice Sadasiva 
Alyar. : i 
The Secretary of State for India in 15th Defendant. 
Council. e Appellant. * R 
2. k . . e 
[ Plaintiffs Nos. 1 and 2 nd 
Ikkurti Subbarayudu and others. - 3rd Plaintiff's L. R. & Defen- 
| dants Nos. 445 Respondents. 


Madras Act III of 1895—S. 21—Scope of—Pensions Act S. 4—" Grant of 
land revenue’’—Grants of land not to be split up into two grants of melvaram 
and Kudivaram—Madras Regulation VI of 1831—Jurisdiction of Revenue 
Court—Emolument of office. 


_ A grant of land cannot be split up into a grant of melvaram and a grant of 
Kudivaram without words in the document to that effect. Jeeyamba Bai v. 
Secretary of State! distinguisded. 


S. 21 of Madras Act III of 1895 cannot apply to a claim to recover what the 
plaintiff denies to be emolyments of an 8fficer but which the defendant alleges 
to be such emoluments. Kesiran? Narasimhulu v. Narasimhulu Patnaidy? 
distinguished, 

Revenue,Courts have go jurisdiction to decide what were the emoluments 
of an office or to decree possession against a person alleged to be a trespasser. 

Second appeal from the decree of the Court of the Temporary 
Sybordinate Judge of Guntur in Appeal Suit No? 150 of 1906 pre- 
sefited against the decree of the Court of the District Munsif of 
Narasarowpet in O. S..125 of 1905. 

* The Government Pleader for appellant. 

P. Narayanamurthi for respondents. 

The court delivered the following , 5 

Judgment:—The plaintiffs in this suit claim to recover certain 
lands as belonging to them as aninam for the Archakathnam or 
worship: of a family defty. They allege that they were dispossessed 
by defendants ¢No$.el to 3 in execution of a decree of the revenue 





*5,A. No. 329 of 1911. ° ” 24th July 1912. 
al (1912) 23. M. L. J. 687. £ 2. (1906) I. L. R. 30 M. 126. 
e e 
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“court in S. S. No. 1 of 1891. They impeach the decree as one 
passed without jurisdiction by the Revenue Court and therefore not 
affecting their rights. The 15th defendant is the Secretary of state 
for India in Council and was impleaded as a party in consequence of 
the contention raised by defendants Nos. 1 to 3. They allege that 
“the linds appertain to the offte of Karnam which is held by the 1st 
defendant and that plaintifis#have no right to recover them. They 
also deny the jurisdiction of the civil courts to entertain the suit, 
«It is also contended that the plaintiffs’ right is ves judicata in con- 
sequence of the decision in S. S. No. 1 of 1891. A question of limi- 
tation was also raised in the lower courts bat has not been argued 
before us. Both the courts have found thet the lands are not Karnam 
service inam lgnds and that the the plaintiffs are owners. This 
finding has been attacked before us but we are unable to agree that 
the finding can be interfered’ with in Second Appeal. The Lower 
Appellate Court relied upon Ex, A a register of inams prepared in the 
year 1790 in which the lands are not shown to be Karnam inam 
lands. It is argued that the Subordinate Judge misconstrued Ex, A 
and understood it as showing that the lands were Archaka Inam 
lands. We do not think that the Subordinate Judge has committed 
any error in the construction of the document. He observes, plain- 
tiffs grand-father Venkamarazu,worshipper of God is described in it as 
the hereditary grantee of 43 Kuchalas of land as maniam. This 
observation is quite correct and it is quite clear that Ex. A. is consis- 
tent with the land being Karnain inam. He observes only that he is 
described asa hereditary grantee and it is not stated as holding the 
land as Karnam Service Inam. - Asswrhing that Ex. VI is in favour 
of the appellant’s contention the Subordinate Judge has taken the 
document into consideration and given it such weight as in his 
opinion it deserves. It does not appear that Government took any 
final action on the statement contained in Ex. VI. At any rate we 
cannot hold that the appellate court was bound to act on the contents 
of Ex. VI. We must therefore accept the finding that the lands 
belong to the plaintiffs and are not Karnam service inam lands, $ 
The next question argued is that the civil Courts had no 
jurisdiction to entertain the suit. This argument is based on two 
grounds. The first, ground i is that section 4 of*the Pensions Act 
applies. That section enacts that no civil court shall entertain any 
suit relating to any grant of land revenue conferred or made by the 
British or any former Government, whatever may have been the 
consideration for any such...............:+eeee+++-grant, and whatever 
may have been the nature of payment, Gia. or right for which such 
grant may have been substituted.”, It was not the epini case 
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nor the case of defendants that inam whether it be a Karnam service” 
inam or some other kind of inam consisted of land revenue. The 
plaintiffs alleged that the land itself is maniam and this posi- 
tion was not contested by any of the defendants. The suit is there- 
fore not one relating to any grant of land revenue. The learned 
Government Pleader argues that whtn the land is granted the land-* 
revenue is part of the grant and 60 far as the melvaram, right is 
concerned the suit is not cognizable by the civil courts without a certi- 
ficate from the Collector; but there is nothing to shew that in the hands. 
of the Government before the grant of the Inam the land was tréated 
as liable for the pament of land revenue or that the Government 
intended to split.up its ownegship into melvaram and kudivaram or to 
make a distinct grant of the land revenue. The Government Pleader 
does not deny that the decisions of the High Courts would not 
support his contention except one viz., the Judgment : of his court in 
Appeal No. 10 of 1908. That case however lend’ no support to his 
contention. It is in reality against it. It is held that the suit in that 
case was not cognizable by the Civil Courts because it relates to a 
grant of land revenue. The instrument of grant, it was held, 
distinctly made of a grant of taxes due to the Government although 
it may have been that the kudivaram also was granted. The grant 
of kudivaram and melvaram was distinct andseveral. The earlier 
decisions under section 4 of the Pensions Act 1871 were all reviewed 
in that Judgment. The ratio of decisions was as already indicated that 
where the court is able to hold that there is a distinct grant of the 
land revenue itself a suit relatinge to it is not within the cognizance 
of the Civil Courts except with the-sanction of the Collector. This 
argument must therefore fail. 

The ‘next questifn urged in support of the plea of absence of 
jurisdiction in the civil courts is that under Regulation VI of 1831 
which was the statute in force when the suit No. 1 of 1891 was 
decided and section 21 of Act III of 1895 which repealed Regulation 
VI of 1831 and re-enacted the law applicable to hereditary village 
offices, this suit is excluded from the jurisdiction of the civil courts. 
We may deal with section 21 of Act ITI of 1895 as stress was parti- 
cularly laid on the language of that section. It provides “that no 
civil court shall håve authority to take into consideration or decide 
‘any claim to recover the emoluments of any such office.” i.e. any 
of the offices specified in section 3. Now what is takeni out of the 
jurisdiction of the dedinary tribunal according to the language of 


- that section is,a claim to recover the emoluments of an office. The 


findirfe of the Tower appellate c court which we have upheld is that the 
lands if. question are not emoluments of the office of Karnam. The 
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expression “any claim to recover the emoluments of an office” mean 
a claim to recover what in effect are the emoluments of an office. 
It cannot in our opinion by any rule of construction be extended to 
include a claim to recover what the plaintiff denies to be the emolu- 
ments of an office but what the,defendant alleges to be such emolu- 
ments. The decision of this Court jn Kesiram Narasimhulu v. 


Nayasimhulu Patnaidu}, is strongly relied on by the Government 


Pleader. But that, case is of absolutely no use to him. The learned. 
“Chief Justice says there “ Reading the words ‘emoluments of any 
_ such office’ in section 21in their ordinary senge they would as it 


seems to me, apply to a case in which the plaintiff. sues to recover, 


lands which he alleges are the emolument of his office, this being 
denied by the defendants. The plaintiff’s sole ground of action is 
that the lands sued for are the emoluments of his office, and it seems 
to me the claim is none the less a claim for the emoluments within 
the meaning of the section because the defendant denied that the 
lands in question constitute the emoluments.” The reason underlying 
the decision apparently was that the plaintiff admitting that his claim 
was to the emoluments of an office could not take an advantage of the 
defendant’s plea ; in other words the plaintiff is bound by his own 
‘statement when the question is whether the suit is for the emolu- 
ments of an office. With respect to Regulation VI of 1831 it was 
held in Ravutha Koundan v. Muthu Koundan?, that the Revenue 
Court had no jurisdiction to decide what were the emoluments of 
an office. Neither under Regulation VI of 1831 nor under section 


21 of Act III of 1895 then, can it bg held that Civil Courts are 


deprived of jurisdiction to try the present suit. 


. The next contention of the appellant sis that the plaintiff is 
barred by the rule res judicata from enforcing his claim. Accord- 
ing to the ruling in Ravutha Koundan v. Muthu Koundan® already 
referred to, the Revenue Court had no jurisdiction to decide what 
were the emoluments of an office or to decree possession against’a 


person alleged to be a trespasser. We must therefore overrule this 
contention also. 


The Second Appeal must substantially fail. * We T 
agree that the Secretary of State for India in Council who was never 
in possession of the land oughf not to have been made liable for 
mesne profits and we modify the judgment of the Lower Appellate 

- Court in so far it directs the 15th defendant tê pay mesne profits. 
With this modification we dismiss the Second Appeal with costs. 
e > i 
1. (1906) I. L. R. 30.M. 126. ° 2. (1888) L L. R. 13 M, 4. 
*3 : e a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. ° 
Present —Mr. Justice Miller. 


* Accused in Sessions Case No. 21 of 

Angamuthu Vanathrian. 1912 on the file of the Sessions 
Court of Trichinopoly Division. 

Cr, P. C. S. 438—Report to High Court by District Magistrate of pro-. 


ceedings in Sessions Court. s e 
District Magistrate cannot report proceedings of court of Sessions. Emperor 
v. Jamna Bai' and Empress v. Jahamdi * followed. ° ri 


Case referred for the orders of the High Court under Section 
438 of the Criminal Procedure Code by the District Magistrate of 
Trichinopoly in his letter dated the 23rd July 1912. 

Public Prosecutor for accused. . 

The Court made the following |, 

ORDER :—It has been held by all the High Courts that §.438 
of the Criminal Procedure Code does not warrant a District 
Magistrate in reporting to the High Court the proceeding of the 
Court of Sessions. Vide Emperor v. Jamna Bail and Queen 
Empress v. Jahamdi.? There is an unreported case in the Bombay 
High Court to the same -effect and in this Court. (High Court 
proceedings dated 21st September 85, No. 443.) 

There is no material difference between the words of section 
438 in the present Code and those of the same section in the former 
Code of 1882. 

The District Magistrate, if he considers “tke Sessions Judge’s 
order illegal should move the Pablic Prosecutor to bang! it before 


this Court. bd 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present.--Mr. Justice Sundara Aiyar and Mr. Justice Sadasiva 


Aiyar. s 
e 
e The Secretary of State for ee 
pe Council (Defendant) Appellant.t 
e v. ` 
Ramabrahmam 36 ... (Plaintiff) Respondent. 
“ Small Cause Courts Act IX of 1887 art,3--" Act. purporting to be done” 
meang of. . * 


e Art, 3 of the Provincial Small Cause Coarts Act applies to suits relating to 
some distinct act done by an officer of Government etc, A mere failure tocarry 
out a contract cannot be regarded as such dn act, A suit for recovery of the 
contract amount due frem the Government for the repair of a tank by a 
contractor is as nit ofa a small cause nature. 





#Cr, R. C. No. 357 of 1912 & C. R. No. 67 of 1912. 29th July 1912. 
1, (1905)I.L.R.28A.91 ° 2, (1895) I, L, R, 23 ©. 251. 
. . 
© tS. A; No. 99 of 1911, > + Sth August 1912, 
a e . 
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Second Appeal from the decree of the Court of Subordinate 
Judge of Kristna at Ellore in Appeal suit No. 470 of 1909 preferred 
against the decree of the Court of the District Munsif of Ellore in 
Original Suit No. 354 of 1907. 


* G. S. Ramachandra Aiyaw for Government Pleader for appel- 
lant. os . 


B. Somayya for P. Naray.namurthi for respondent. 
.The Court delivered the following: 


Judgment :—The suit in this case was for recovering the 
amount due to the plaintiff under a ,contract entered into by him 


with the Government whereby he undertook to repair a tank and to | 


build a pipe sluice. The plaintiff’s case was that the plaintiff had 
performed his part of the corftract and was entitled to the amount 
due to him unter tt. The defendant pleaded that the plaintiff had 
not carried out the work undertaken by him. The District Munsif 
dismissed the suit but on appeal the plaintift got a decree in the 
Subordinate Judge’s Court. Defendant appeals to this Court. 


A preliminary objection is taken that no second appeal lies in 
this case as the amount sought to be recovered is Rs. 500 and the suit 
is of a small cause nature. It is contended for the defendant that a 
suit of this kind is exempted from the cognizance of the Small Cause 
Court by Art. 3 of the II Schedule of the Provincial Small Cause 
Courts Act. That article is'in these terms. “A suit concerning an 
act or order purporting to be donè or made by any other officer of 
Government in his official capacity or by a Court of Wards or by an 
officer of a Court of Wards in the execution of his office.” The 
question is whether this can be regarded as a'suit concerrling an act 
purporting to be done by an officer of Government in his official 
capacity. We are,of opinion that it cannot. The article applies to 
a suit relating to some distinct act done by an officer of Goverfi- 
ment. We do not think that a mere failure to carry out a contract 
can be regarded as such an act. In Rajmul Manichund v. Hän- 
mant Anhaya } it was held that the expression “ an act purporting 
to be done” in section 80 of the Civil Procedure Code" was not appli- 
cable to the failure tp perform a contract. Chhagantal Kishoredas, 
v. The Collector of Kaira 2 ‘merely held that section 80 was not 
confined in its operation to torts but was applicable wherever there 
was a distinct act done by an officer of Goverhment. In that case 
there was a declaration made by an officer in virtue of a power vested 
in him under a statute and that was „held to amount to an act. In 





1. (1895) L L, R. 20 B. 697. * 2. (1910) L L. R. 35 B, 42.. 
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Bunwari Lal Mookerjee v. The Secretary of State for India 1 the’ 
Calcutta High Court held that a suit for compensation for damages 
for injury done to an article of the plaintiff carried by a State Railway 
did not come within the purview of Article 3 and was cognizable by 
a Small Cause Court. In Mothi Runga yya Chetty v. The Secretary, 
of State for India in Council 2 this Court held that a suit for 
damages sustained by the plaintiff 4 in consequence of thee Postal 
Department delivering an article without collecting the value if it 
was due from the addressee (the article being sent by V. P.) was not a” 
suit which could be held to relate to an act done by the Postal officer 
concerned, in his official capacity. We must uphold the preliminary 
objection and dismiss the sécond appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT ‘MADRAS. ° 
Present :—Mr. Justice Abdur Rahim and Mr, Justice Ayling. 


Mandi Mathar Saheb ~.. we (Plaintiff) Appellants: 
R v. 
Hossain Saheb and others ... (Defendants) Respondents. 
Mahomedan Law—'Hiba”—Essentials—Delivery of possession—Formal 
departure and entry—Necessary—Fatwas—Precepts and texts. 


` There should be complete ‘delivery of seisin for a hiba-to be valid under the 
Mahomedan Law; but the Mahomedan law does not contemplate any particular 
mode of delivery of possession. ; 4 


The question whether there has been a complete delivery or not ina parti- 
cular case is a question qf fact, to be dttermined with regard to the intention 
and contract of the parties and thé gjature*of the property concerned in each 
case, It is not necessary in every case that the donor should formally depart 
from thé premises whichis the subject of a gift and that there should be a 
formal entry on the part of the doneee 


Observations in Bailee’s Digest 2nd Ed. p, 522 commented on, 
Value of Fatwas discussed. ° 


“ Distinction between the authority of Fatwas and tha. of Texts of the 
Koran or precepts of the Prophet poinfed out: 


Second Appeal from the decree of the District Court of Coimba- 
tore in Appeal, Suit No. 71 of 1910 presented against the decree of 
the @ourt of the Subordinate Judge of Nie Ootacamund in 
“Original suit No. 54 of 1909. ° 


A. S. Cowdell for appellant 
- K; Narayana Ruo for respondent. 
“The Court delivered the following 


55. A, No. 2084 of 1910. . ° 22nd August 1912. 
1. (1889) L L. R. 170.290. * 2. (1904) I. Li R. 28 M- 213, 
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Judgment:—The finding of both the Courts is that ibat by 
Ex. A the, mother and the aunt of Syed Abdulla who sold the 
house in dispute to the plaintiff purported to make a hiba or simple 
gift of the property to the said Abdulla, yet in fact they never relin- 
„quished possession of it, but continued to live in it as before with 
“their other children. The District Judge also finds that the conti- 
nued restdence of the donors if the house was not in the capacity 
of tenants at will of the donee. At the same time it is found that 
~Syed Abdulla after’ the date of gift obtained pattas in his name and 
paid kists. The conclusion which the Lower Courts seem to arrive 
at, is that there was no transmutation of posséssion, and the District 
Judge in more than one place in his Judgment calls the transaction 
a paper gift. If this be the correct reading of the findings of the 
Lower Courts, there can be no, doubt that the gift is invalid and 
the glaintiff’s guit was rightly dismissed. 


But it is urged that the Lower Appellate Court misapplied the 
Muhammadan Law relating to hiba in as much as it relies on the 
fact that the donors did not leave the house at the time of making 
the gift but on the other hand, continued to reside in it as showing 
that there was no change of possession. If I thought that the 
Lower Appellate Court had acted on the notion that as a 
matter of substantive law there must be a formal departure of 
the donor from the premises the subject of a gift anda formal 
entry on the part of the donee, I should be inclined to hold 
that such a view of the Mahammadan Law is wrong and to 
direct a re-hearing of the Appeal. But I do not read the Judgments 
under appeal in that light. What the District Judge meant to find 
was, that there was in fact no transmutation of possession at all 
and in coming to that conclusion” he was entitled to take into 
consideration the fact that the donors never left the house but went 
on living there with their children till their death. He treated this 
fact as a piece of evidence showing that there was no change of 
possession and I think rightly so. It is therefore unnecessary, to 
determine the question which has been discussed before us at some 
length whether the -Muhammadan Law requires that there should 
be a formal departure of the donor from the Mind or houge the 
subject of a hiba and a forfnal entry therein on the part of thé 
donee. . I may however observe that the question seems to be settled 
by a series of rulings of the different High Courts beginning with 
Shiek Ibrahim v. Shiek Suleman and others}, There West and 
Nanabhai Haridas = laid domn? “as to the delivery of the e house 
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the principle is to be borne in mind that when a person is present 
on the premises proposed to be delivered to him, a declaration of 
the person previously possessed puts him into possession. He occu- 
pies certain part and this occupation becoming actual possession by 
the will of the parties extends to the whole which is in immediate 
connection with such part, where the possession is rightfully though 
not where it is wrongfully taken. An appropriate intention whtre two 
persons are present on the same premises may put the one out as 5 
well as the other into possession without any actual physical depar- 
ture or formal entry, and effect is to be given, as far as possible, to 
the purpose of an owner whose intention to transfer has been 
unequivocally manifested.” “This principle has been accepted in the 
later decisions not only of the Bombay High Cdurt (See Bibi 
Khaver Sultan v. Bibi Rukhia Sultgn and others Jenkins C. J, 
and Batty J.) but in this High Court by Muthuswamidyer andsWil- 
kinson JJ. in Sharifa Bibi v. Goolam Muhammed Dustagir Khan 
and others? and by Subramania Aiyar and Miler JJ. in Kandath 
Veetil Bava alias Avuthala v. Musalia Vutil Parakuti and 
others®, and by Stanley C. J. and Burkitt J. in the Allahabad High 
Court in Humera Bibi v. Najam Un-nisu Bibi.4 


In Bava Sahib and another v. Muhammad,? no doubt Davies 
and Boddam JJ. in one paragraph of the Judgment observe that 
when a house, the subject of the gift continues to be occupied by 
the giver there is no complete gift, but by this they did not apparent- ~ 
ly intend to lay down a hard and fast rule. All that they meant 
was to illustrate the ptoposition which they had enunciated in the 
previous paragraph viz., that the gift will be null and void when the 
donor continues to exegcise any act of ownership over the property, 
What the Muhammadan Law fnsists upon is that there should be 
complete delivery of seisin : but whether there has been such delivery 
in a particular case or not is mainly a question of fact which must be 
détermined having regard to the intention and conduct of the parties 
and the nature of the property concerned. For instance, if the donee 
is already in possession, of the subject matter of giff such as in the 
capacity of a trustee or bailee or lessee or pledgee, it is not necessary 
that the donee shauld first give up possession and the. donor then 
te-deliver possession to him. In such eases the ¢haracter of posses- 
sion changes by a declaration of the gift and acceptance. Similarly 
where a father makes a gift to his infant son transmutation of posses- 
sion takes place by virtue of the gift, that is to say, possession by the 





~ 1. 0(1905) I. È. R.29B, 468, 2. (1892) I. L. R. 16 M. 43, 
3. (1907) I. L. R. 30. M. 305: 6 © 4.- (1905) I. L. R. 28 A: 147. 
A 6 (1896) I? L. R. 19 M. 343.. 
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” father as owner of the property ; the subject of the gift is changed into 
possession under the gift as guardian of the infant donee. That the 
Muhammadan Law does not require any particular mode of delivery 
of possession is further illustrated in the following cases.. For 

„example, if the donee is placed in a position to take possession of 
the thing given, that would i in many cases be deemed sufficient as 
when æ fan makes a gift of æ piece of cloth in an open box and 
makes over the box to the donee (See Baillie’s Digest 2nd Edition 

“page 522). Or if the property given is land, or a house in the occu- 
pation of ryots or tenants a request to them by the donor to atitorn 
to the donee is sufficient delivery of seisin. 

In Baillie (page 527) it is laid down®that if a man should make 
a gift of a mangion in which there are some effects belonging to 
him and should deliver the mansion to the donee or deliver it 
with the effecte, the gift would not be valid. The statement which 
is based on the authority of Kazu Khan’s Fatwa is cited in some 
later collections of Fatwas or opinions of jurists and commentaries 
with disapproval. The principle which governs such cases is stated 
to be (see Baillie page 528) that the thing given being occupied with 
the property of the donor prevents the taking of possession which is 
necessary to the completion of the gift. But it is also mentioned 
that if a deposit be first made of the effects with the donee the donor 
vacating them for him and then making delivery of the mansion the 
gift would be valid. The inference I draw is that the gift of a house 
in which there are goods of the donor is invalid if the continued occu- 
pation of the house with the goods be, as of «ight and not by the 
license of the donee. As regards the" form in which the above pro- 
position is stated in Baillie’s Digest from Fatwa Quidithan the facts 
must be borne in mind that most of #he Fatwas or opinions of jurists 
were delivered in answers to abstract questions intended to illustrate 
a certain principle ef law and it would be entirely misleading to treat 
such opinions as absolute rules of law having the same authority asea 

: text of the Koran or an universally’accepted ruling of the prophet or 
a proposition e$tablished by Ijma or consensus of opinion of jurists. 
They are mere deductions of jurists or applications of certain well 
established rulesin particular cases actual or suppositionarye and 
until they are shown to have heen accepted by consensus of opinion. 

` cannot be regarded as of binding authority. The distinction between 

deduction of a jutist in matters which fall within the province of 

Ijlihad or juristic (opinion mujtahid fil) and rules based on nuss or 

authority of a text of a Koran or a well known eprecept of the Pro- 

phet or sanctioned by Ijmaeor consansus of opinion is a principle 
feature of the Muhammadan legal systém and cannot safely be'ign ored. 
e 
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If therefote the dictum cited in Baillie’s Digest be read as a meré i 
illustration of the rule that complete possession must be given in 
order to make a gift valid, the principle enunciated in Shiek Ibrahim 
v. Sheik Suleman and others,1 would seem to me in accordance with 
Muhammadan Law. But the finding in this case being as I have, 
stated, that there was no complete change of possession, the second ` 
appeal must be dismissed with costs. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY: 


COUNCIL. 


[From the Court of the Judicial Commissioner of Oudh. | 


Present :—Lord Macnaghten, Lord Shaw, Lord Mersey, Lord 
Robson and Mr. Ameer Ali. A 


Champat Singh and others ... 


V. 


Jangu Singh and another... 


aoa 


Respondents.. 


-Mortgagor and Mortgagee—Accounts—Deposit in Court —Forfeiture— 


Hope to Government. 


. Held: that in a matter of accounts between a mortgagor and his mortgagees, 
the mortgagees must give credit for an amount deposited in court by the 


` mortgagor to the mortgagees’ credit in the case pending an appealto the Privy 


Council by the mortgagees on the ground that the mortgagee ought to have taken 
it out of court without prejudice to their pending appeal either by arrangement 
or. with the sanction of the Court in India or the sanction of the Judicial Com: 
mittee, which would have been given gs a matter of course, even though the 
amount itself had been forfeited, to Government by lapse of time. 


De. Gruyther, K. C. and Dube for appellants. 


K. Brown for réSpondents. 


Their Lordships’ judgment was delivered by :— ` 


e Lord Macnaghten:—This was an appeal frofn an order of the 
Judicial Commissioners dismissing an application by the appellants, 
asp mortgagors, for the execution of a redempticn decree. The 
mortgage in respect of which the decree was made was a usufructu- 
ary mortgage for a period which has expired, but there was a pro- 
visio& for paymest on redemption of a sum in respect of interest. . 
“The mode of calculating interest wasea matter În controversy in the 
redemption proceedings in regard to which this Board differed from 
the view of the Judicial Commissioners. 


By the judgment of this Board, dated the 28th of July 1906, 
the ré&spondents, the mortgagees, Were held entitled to simple interest 





1. 


(1884) 3. L. R. 9 B. at 150, 
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at the rate of 24 per cent. per annum on Rs.3,519, the original mort- 
gage debt as from the 14th of January 1867, the date of the pers 
as well as to mesne profits until redemption. 


In 1902, previously to the judgment of this Board of the’ 28th 
“of July 1906, the mortgagors fad deposited in Court Rs. 3,844, a 
portion, of which they afterwards’ withdrew, leaving in Court 
Rs. 3,335, a sum sufficient to satisfy the interest payable in respect 
sof the mortgage ccording to the judgment of -the Subordinate 
Judge of Sitapur affirmed in substance by the' Judicial Commis- 
sioner in April 1902, and on the 5th of December, 1902 the mortg- 
agors were let into possession of the mortgaged premises, although 
an appeal to Hig Majesty against the order of the Judicial Com- 
missioner was then pending. 


"After the judgment of this Board possession of the benga 
premises was restored to the mortgagees, on the 12th of November 
1906. 


On the 15th of December 1906 the mortgagors deposited in 
Court Rs. 40,000 and again appicd for possession of the mortgaged 
premises. . 


The sum of Rs. 40,000 plus the sum of Rs. 3,335, making 
together the sum of Rs. 43,335, was more than sufficient to dis- 
charge the interest due in respect of the mortgage in accordance 
with the judgment of the 28th of July 1906,-amounting on the 
15th of December 1906, to Rs. 37, 239-2-1], together with ‘the 


“amount due to the mortgagees for costs which amounted to Rs.3,765, 


making together the sum of Rs, 41,004-2-1]. | si 

On the opening of the present appeal it ‘became obvious ‘that 
the refusal of the Judicial Commissioners to restore the mortgagors 
to possession was due to a misconception of the effect of thefr 
Lordships’ judgment of the 28th of July 1906, or toa slip in the 
order founded on that judgment. The error, if there was a slip ‘in 
the order is attributable to the mortgagees as their appeal was heard 
ex-parte. Their Lordships therefore intimated «hat they would 


humbly advise His Majesty that the present appeal should bee 


allowed, and minutes were to bə settled by the Counsel for the 
parties. The learned counsel, however, were „unable to agree, and 
the matter has been referred to their Lordships. 


It is stated that the sume of Rs. 3,335 ee now Japoed fo the 


government under the rules, 
*4 6 . s . 
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Champat - It appears that after having been restored to possession the 
Singh mortgagees obtained a decree against the mortgagors for the sum 
bat of Rs. 9,800, which was the agreed amount of the mesne profits 
Jangu Singh. eceived by the mortgagors during the period of their possession. 


On behalf of the mortgagors Mr. De. Gruyther offered to set” 
this amount Rs. 9,800, against ‘the amount of mesne profits* zeceiyed 
by the mortgagees since the deposit in court of the sum of Rs. 40,000 
by the mortgagors. Their Lordships think that this isa fair and7 
reasonable proposal and that effect ought to be given to it, ° 


e 
Their Lordships also think that if the sum of Rs. 3,935 has 
lapsed to the Government, ‘and is not forthcoming, the mortgagee 
must give credit for that amount as they ought to have taken it out 
of Court without prejudice to their pending appeal either by arrange; 
ment or with the sanction of the Court in India wr the sanctidn of 
this Board which no doubt would have been given as a matter of course, 


Thier Lordships think that the proper order, therefore, will be 
that the mortgagors should be restored to possession forthwith and 
that the mesne profits received by the mortgagors since the 15th 
December 1906 should be set off against the decree for Rs. 9,800 
and taken in satisfaction of that decree and interest, and (the mortg- 
agees being entitled to draw out of Court Rs. 41,004-2-11 the 
amount due to them for interest and costs calculated up to the 15th 
of December 1906), the balance of the amount in Court increased by 
the addition of the sum of Rs, 3,335, if that sum has lapsed to the 
Government, should be paid but to the mortgagors. 


Their Lordships will humbly advise His Majesty accordingly 
° Their Lordships will make no order as to costs. 


Appeal allowed 
° Barrow, Rogers and Nevill. Solicitors for appellants. 


. T. L. Wilson 4 Co. Solicitors for respondents. 
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IN THE JUDICIAL COMMITTEE OF THE PRIYE 
COUNCIL. 
[From the Court of the Judicial Commissioner of Oudh. ]- ; 
<" Present: —Lord Shaw, Sis Joha Edge and Mr. Ameer Ali. ` 
Chaudhri Mohammad Mehdi Hasan Khan. De fendant—Appellant* 


vo. 
i “Sri Mandir Das ° ... Pre ... Plaintif—Respondent 
E and i 
Sri Mandir Das bi se ... Plaintiff—Appellant 
e a: A na an 


Chundhri Mohammad Mehdi Hasan Khan. Defendant— Respondent 


e Evidence Act S. 114—Presumption—Plea of discharge—Bond with defen- 
dant-*Suspicione—Question of onus after parties go into evidence, 


In a suit cn & bond the production by the defendant of the bond with the 


endorsement of payments casts on the plaintiff the burden of establishing the ’ 


affirmative proposition that the debt was still outstanding ie. of showing that 
the bond came in defendant’s possession by dishonest means and that the sig. 
natures to the endorsement were either forgeries or un-authorised, 

Suspicion though a ground for scrutiny cannot be made the foundation of 
a decision. 


H € : Fi 
Quære : Wnether any. question of'onus remains after the parties go into 
evidence, 


G. E. A. Ross for the appellant. 


a 


Their Lordships’ Judgment was dtlivered by :— 


Mr. Ameer Ali :—These are two consolidated Appeals from a 
Judgment and Decree of the Judicial Commissioner of Oudh dated 
the 31st of July 1907, and arise out of a suit brought by the 
‘Plaintift in the Court of the Subordinate Judge of Barabanki on the 
basis of a mortgage bond executed by the Defendant Chowdliri 
Mehdi Hassan on the 22nd of Decémber 1898, in favour of one Sukh 
Dei since deceased. It Appears that Sukh Dei carried on in her tife 
time a money-lending business, and that the Plaintift has obtained a 
a succession certificate under Act VII of 1889 to colject the debts due 

to her estate. The present agtion was launched oñ the 16th of 
February, 1906 for the recovery of over Rs. 62,000, principal and 
interest, by the sale of the mortgaged premises. At the time of the 
institution of the suit the plaintiff produced” ‘only a copy of the 
document, alleging that the original had been lost. The Defendant 
in his answer admitted its execution but alleged that -the debt was 
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Choudbri discharged. In support of his allegation he produced’ the original 


Medhi document containing the endorsement of payment by Sukh Dei and 
oo her general agent Barisidhar. 

Sri Mandir In view of the presumption embodied in Section 114 of the 
Das. Indian Evidence Act I of 1872 the Subordinate Judge was of opi-° 


nion that. the burden of establishing that the obligation. created 
by the bond was still outstanding lay on the plaintiff. Their 
Lordships consider this to be the real meaning of the issue framed = 
by him on the 6th of September 1906 after argument. The plaihtiff 
accepted the onus and*obtained an adjournment for the production 
of evidence in rebuttal of the presumption arising from the posses- 
sion of the document by the defendant. The hearing of the case . 
was resumed in January 1907, and the plaintiff examined a number 
of witnesses to prove that the defendant had dishonestly obtained 
possession of the bond after Sukh Dei’s death tHrough the instru. . 
_ mentality of Bansidhar. He also attempted to establish that Sukh 
Dei was not at Barabanki on the date of the alleged payment. The 
Defendant then went into evidence regarding the fact of payment 
and the delivery of the document to his servants on his behalf. The 
Subordinate Judge disbelieved the Plaintift’s witnesses. With regard 
to the Defendant’s evidence, he observed as follows :— 
-“I would have hesitated in believing the testimony of Defendant’s witnesses 
“also, had it not been corroborated by the facts that the bond bearing an end- 
“ orsement of payment was filed from the Defendant’s custody, and it was stated 


‘Ey Plaintiff’s own witnesses that the said endorsement was in the hand-writing 
“of Sukh Dei’s general agent Bansidhar. id 


In the result the Subordin’te Judge dismissed the suit with costs. 


From, the Decreg the Plaintiff appealed to the Court of the 
Judicial Commissioner of Oudh.* The Learned Judges who heard 
the Appeal were of opinion that at the trial the onus had been 
wrongly thrown on the Plaintiff.: In this view “the learned judge 
Who delivered the principal judgment proceeded to examine in 
the first instance the evidence * produced by the Defendant and 
came to the conclusion that it was not reliable. “He then consi- 
dered the testimony of the Plaintift’s witnesses and was of opinion 
that? it ‘was false. As regards the fact that the document on 
*which the suit was based was in the epossessioh of the Defendant, 
and produced by him with the admitted endorsement of Sukh 
Dei’s General Agent, he held that it must have come into the 
Defendant’s hands by some dishonest means. He accordingly 
reverged the* deci$ion of thee First Court and decreed the 
e . Plaintiffs claim; and his learned colleague concurred in this Judg- 

6. went. The Defendant has appealed to His Raley in Council 


~ 
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ani there isa Cross Appeal by the Plaintiff on the question of in- 
terest disallowed by the learned judges in the court below. But he 
has not appeared either in support of the judgment in his favour or 
to argue his own Appeal. 


Their Lordships after a careful consideration of the case have 
come to'the conclusion that tite Judgment and Decree of the Judi- 
cial Commissioner cannot be sustained. 


“ Assuming that the question of onws remained after the parties 
had gone into evidence, and that it lay on theeDefendant to establish 
the allegation of payment, he appears to have proved facts which 
strongly support the presumption of law arising from the possesion 
of the bond. 


‘He shewed that the endorsement of payment on the document 
was in the hand-writing of Bansidhar, who, it is admitted, was the 
“ recognised” and general agent of Sukh Dei and held a power of 
attorney from her, and that it bore his signature. The Defendant 
also produced a letter of demand on behalf of Sukh Dei, dated some 
seventeen days before the date of the alleged payment, signed by 
Bansidhar. He proved further that this Bansidhar used to give 
acquittances on Sukh Dei’s behalf. Matadin, who, according to the 
Plaintiff’s own witnesses, is the Defendant’s treasurer, states that he 
and two other fellow servants carried the money to Sukh Dei’s house 
and that she after payment signed the document in Hindi in his pre- 
sence below the endorsement writfen by Bansidhar and returned it to 
him. There is not a'trace of cross-exzmination in the evidence of this 
witness with regard to genuineness of Sukh Dei’s signature. That 
statement remains uncontradicted, for no ‘attempt so’ far as their 


Lordships can see, was made to recall the Plaintiff's witnesses to say ~ 


the alleged signature of Sukh Dei was not in her hand. 


To meet the case made by the Defendant, the Plaintiff pro- 
duced three classes of testimony. He attempted to show ‘hat 
the Defendant was heavily involved in debt at or about the time 
of the alleged payment, and he wished the Court to draw ` from 
` this circumstance „the inference that re- payment was unlikely, 
The trial Judge very properly, in their Lordships’ opinion, 
observed that the fact of the Defendant’s indebtedness in it- 
self would not go to prove that he did fot repay the debt in 
question.” -And he referred to the evidence of one of the Plaintiff’s 
witnesses'to show that the eDofendaat was in funds in Jw 1902 
and repaid other debts. 5 
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The real and substantial case put forward by the Plaintiff was 
of a two fold charater—first, that the bond was dishonestly and 
fraudulently made over to the Defendant by Bansidhar after Sukh 
Dei’s death; and secondly, that Sukh Dei was not at Barabanki on 


the date of the alleged payment. It i$ to'be remarked that although ° 


a book was produced by a Pujari, whom the Sywbordinate, Judge 


‘calls “a tutored and untruthful witness” to prove Sukh Dei’s absence 
from Barabanki, no attempt was made by the plaintiff to produce 7 


her mahajani books of account regularly kept in the course of 
business. 


The Subordinate Judge disbelieved the story tajd by the Plain- 
tiff’s witnesses and the Appellate Court agreed with him in holding 
that their testimony was worthless. But it has built, up, a theory 
of its own, based chiefly on surmises, regarding the manner in which 
the bond came into: the possessisn of the Defendant. The gist of 
the Appellate Court’s judgment is to be found in the following state- 
ments, which also show how the learned Judges have looked at the 


case. Referring to the testimony of the Plaintiff's mn: they 
say :— 


“Worthless as this evidence is, it does not in any way make the Defendant 
“Respondent’s case more probable. In the view that I have taken of the 
“ evidence of payment it is difficult to account for the possession of the bond 
“on the part of the Defendant; yet there are documents onthe record whence 
“it may be inferred that gome person for his own ends laid his hands on the 
me Co meni soon after the death of Musamihat Sukhder.and, that through him it 

*came into possession of the Defendant.’’ 


And after referring to the disputes among Sukh Dei’s- relations 
after her death, they go on to say.— 


e 
e “ The Plaintiff’s inability to account for its disappearatice no ‘doubt sug- 
4 gested to him the reprehensible coursg of procuring false evidence, but when 
i “the question is considered whether the possession of the endorsed bond on the 
“part of the defendant raises a presumption of payment due weight should be 
“attached to the possibility during this state of confusion of some person 
" purloining the bond or even of its being lost and afterwards found and coming 


Their Lordships cannot help considering this mode of treating a 


“case where two distinct and conflicting sects of facts are opposed to each 


other as unsatisfactory? The plaintiff came into court with a definite 
story to account for the possession pf the document by the defendant. 
The learned judges agree with the First Court in holding’that story 
to be false, and yet they proceed to build up @ case for the plaintiff 


N 
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on what they call a “ possibility.” As already observed, the defen- 
dant did not rest his case merely on the legal presumption which arose 
from the possession of the document; he produced positive testi- 
mony which received corroboration from that presumption, and he 
"proved facts which made his st&tement probable. The learned judges 
haying -disbelievad the evidewce on “both sides, have set aside the 


- presumption under Section 114 of the Evidence Act, which only em- 
~ bodies the ordinary rule of law, by a possibility based on surmises. 


Now it is a settled principle that suspicion, though a ground for 
scrutiny cannot be made the foundation of a decision and that is 
exactly what appears to have happened fh this case. 


With E to the çonflicting views of the two Courts in 
loda regarding the question of onus, in view of the presumption 
under section 114 of the Indian Evidenc: Act their Lordships are of 
opinion that the Subordinate Judge was right in holding that the 
production by the defendant of the bond with the endorsement of 
of. payment cast on the plaintiff the burden of establishing the affir- 
mative proposition that the debt was still outstanding,in other words, 
of showing that the bond came in Defendant’s possession by dishonest 
means and that the signatures to the endorsement were either for- 
geries or unauthorised. 


On the whole their Lordships,are of opinion that the Judgment 
and Decree appealed against should heset aside and the Plaintiff’s 
suit dismissed with costs in all the Courts. And they will humbly 
advise His Majesty accordingly. The Plaintiff will pay the costs -of 
these Appeals. s 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr. Justice Sundara Aiyar. 


The Secretary- of State for India in Council 


represented by the Collector of Kistna ' Appellant.* 
5 Vv. > s 
Penumacha Venkatapatha Rajù and another: ..« Respondent. 


Jurisdiction of Civil Courts—Suit for refund of land revenue—Crowi’s 
brerogative—Land revenue, nature of— > 


A Suit for refund of land revenue on the ground of Government’s failure to 
supply. water is not matitainable by Civil. Courts. 


Land Revenue is a tax imp@ped on lands by virtue of the prerogative of 
the State; and civil courts have no jurisdiction to try any question relating to 
it. The liability to pay land revenue does not rest on contract or on any relation 
resembling contract. e 

Second appeal from the decree of the Court of tht Bitbordthate 
Judge of Kistna at Ellore in A. S. No. 45 of 1910 presented against 
the decree of the Court of the Additional District Munsif of 
Tanuku in O. S. No. 304 of 1908. 


The Government Pleader for appellant. 
P. Narayana Murti for respondents. 


The Court delivered the following. 


Judgment.—The decrees of the Lower Courts are altogether 
unsupportable. The land is admittedly classed as wet land, and no 
cess was levied from the plaintiffs ynder Act VII of 1865. The suit 
is therefore one for refund of Jand revenue on the ground that as the 
Government failed to supply water for raising wet crops, it was 
not entitled to levy therevenue assessed on the land. It is entirely a 


-matter for Government to decide what amount of revenue should 


be levied on any land and Civil Courts have no jurisdiction to try any 
question relating to it. (S. 58 of the Madras Revehue Recovery Act, 
II*of 1864). The Lower Courts are quite wrong in supposing that 
the,liability to pay land revenue rests on contract or some relation 
resembling contract. Land revenue is a tax imposed on lands by ` 
virtue of the prerogative of the State. The plaintiffs were bound 
to pay it whether water was available or not for wet cultivation, 
if they regarded the tax as excessive, their proper and only rémedy 
was to appeal to Government for the reduction of the tax. The 
decrees of the Lower (ourts are reversed and the suit is dismissed 
with costs b a 


Eng ee ee ee a 
*S, A. No, 644 of 1911, *28th November 1912, 
. . = 





NOTES OF RECENT CASES. 


Chief Justice i 
e Sankaran Nair J. | °c. C. Č. A. 31 of 1910. 

1912, July 

C. P. C. S. 73, Cl (2). Rateable distribution—S. 42 Speci fic, 
Relief Act. 

A suit will not lie for a declaration that “the plaintiff is entitled 
to rateable distribution of assets before they are distributed to the 
defendant’s de@ree-holders. The policy of S.73 cl. (2) C. P. C. 
must be carried out. . 

*eParasuramæ Pattar v. Viraragavz Pattar! followed. 

T. V: Seshagiri Aiyar for appellant. 


Ramanatha Shenui for respondent. 


Offg. C. J || 

Napier i: 

1912, July 16.) 

Order 27, S. E E Application to remove, out of 
time, dismissed—Subsequent application. for execution, maintain- 
ability. . 

An application for execution, by recovery of possession is main- 
tainable even if no previous application had*been made against an 
obstruction or if one is made and dismissed as being out of time, 

Muthia v. Appasami? followed. . . 


S. Varadachari for appellant. 


C. M. A. 146 of 1911. 


S. Muthia Mudaliar for respondent. 


Sundara Aiyar J. .. f 
Sadasiva Aiyar J. S. A. 2157 of 1910. 4 
1912, July 18. 


C. P. C.S; 424,—Actions for injunction ~ orce to Govern- . 
ment. . š 


Even in actions for injunction, Government, is entitled to the 2 
months’ notice prescribed by Sec. 424 C. P. C. 


Government Pleader for appellant. 


A. Krishnasasamy Aiyar or respondent: . 
9 e _ e 





g —$ t e 
1. (1897) 7 M. L. J. 277. 2. (1910) I. L. R. 13 M. 504, 
1 e . e 
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Sundara Aiyar J. 
Sadasiva Atyar 1 S. A. 1702 of 1910. 
1912, July 16, . n 


Hindu Law—Sale for consideration binding in part— Member , 
seeking to recover share must pay his share of the consideration, 
e . e 


A member of a Hindu family seeking to recover his share of P 
the property sold by the manager can recover it only on. paying ehis 
share: of the consideration found binding. 


T. V. Seshagiri Aiyarefor appellant. 


` T. Nates Aiyar for respondent. 


Sundara Aiyar J. 
Sadasıva Aiyar 1 S. A. 430 of 1910, 
1912, July 19. i 


Malabar Law—Kanomdar—Enhanced revenue, liability for— 
Construction of the covenant to pay revenue, ; 


Where a kanomdar undertook to pay the revenue without any 
‘indication that it is to be revenue as existing at the date of the 
document, their Lordships held that there was no reason to restrict 
it to the revenue as then existing but that having regard to the fact 
“that the Kanom Pattam is generally fixed lower than the Verum 
Pattam, thé more equitable construction and the construction that 
eis presumably more in accordance with the intentions of the parties 
was that the Kanomdar was intended to be liabe for the enhanced 


revénue. 5 


SA. Nilakanta Ai yar for appellant. 


. T. R. Ramachandra Aiyar for respondent, 
e a 


-© NOTES OF RECENT CASES. 


° Sundara Aiyar J. | 
S. A. 2053 of 1910. 


, Š Sadasiva Aiyar J. > 
£1912, July 22. ` J 


: Limitation Act, Article 95—Applicabllity of, to judgment 
© obtained by perjured evidence. ° 


Without deciding whether procuring judgment by perj jured 
evidence is a ground for setting aside a judgment otherwise properly 
rendéred between parties, their Lordships held that a party is not 
entitled to re-a'gitate a claim (here it was a second suit for redemption) 
without setting aside the previous judgment against him disallowing 


4 the same claim within 3 years under Article 05 of the Limitation Act. 
K. R. Subrahmania Sastry for appellant. | 
K. Jagannatha Aiyar for respondent. 
Miller J. ee S 
Abdur Rahim J. A. Š. 53 of 1907. 
1912, July 23. ` 7 
Landlord and Tengnt—Lease so y long ws the tenant likes— 
Tenancy at will, e = 
4 
A lease under which the tenant is to hold as jore as he pleases, 
is a tenancy at will and determinable at the option of either party to 
the transaction. . 
T. Bangun ua ian for appellant. 
á ET. Ananthakrishna Ai iyar for respondent? « ° 


Miler J. | 
Sadasiva Aiyar J.- S.A. 360 of 191}. < 
1912, July 24. J, ‘ E 


> e 
e . . 
_ Hindu Law—Danghters estate—Alienation for maintepance. “e 
r 1 ° 
e e 


4 .. 


Ib is not incompetent for the daughter of a deceased Hindu to 
‘alienate the estate inherited from her father for the purpose of 
maintaining herself when she is in indigent circumstances. . 


P. Narayanamurthi for appellapt. ; 


B. Narasimha Rao for respondeat. ° el a 


: e 
Offg. Ch. J. ° 
Nii J. l S. A. 2072 of 1911. . 
1912, July 25.) : 


Limitation—Mortgage before and after 1882,°no difference 
between. ane 


For the purpose of limitation there is no difference between 
hypothecations before 1882 and those after. 


V. C. Seshachariar for appellant. 
V. Purushottam Aiyar for respondent. 


Sadasiva Aiyar J, 


Sundara Aiyar Li 
1912, July 26, `*] 


S. A. 721 of 1911, 


Provincial Small Cause Courts Act—Suit for value o f trees l 
wrongfully cut. . 


gf suit for the value of timber-trees wrongfully cut by the defen- 

dant who claimed the right thereto as Dasabandham Inamdar is 

e cognizable by the Court of Small Causes. The fact that the defen- 

dant sets up a tifle#lpes not oust the Small Cause Court’s juris- 
diction. 5 


T. V. Muthukrishna Aiyar for appellant. 


S. Srinivasa Aiyar for respondent. 


wah 


NOTES OF RECENT CASES. 





e Miller J. bg || , 
Abdur Rahim J. - A. S. 95 of 1908. 
1912, July 30. | 
” Guardian and Ward recently come of age.-—Undue in fltence— 
Burden of proof.—Sale negotiated by guar “dian, not advantageous 
to either. e 


There is nb warrant for applying the rule that a guardian: deal- 
ing with a ward recently come of age ought to show that he has 
exeftised ho undue influence on the. ward to a purchaser. from the 
ward from the mere fact-that the transaction was brought about by 
the guardian and was not as beneficial to the ward as it could have 
been wher no advantage was secured to the gardian himself by the 
transaction. . 


C. V. Anantakrishna Aiyar for appellant. 
.S. Srinivasa Aiyangar for respondent. 


Miller J. A 

Abdur Rahim J. A. S. 159 and 160 of 1908. 

1912, July 31. WK Ji a 

Principal and agent—Liabilty to account-—Principal’s failure 
to substantiate charge Of misappropriation—Quantum of proof. 


An agent is bound to account for all moneys received by him 
on account of hjs “agency. The fact that the principal is not alle 
to substantiate the charge of misappropriation in respect of certdin 
items does not exonerate the agent from this liability. He would be 
bound to show how he has disbursed the amounts received by him 
on behalf of the principal. The quantum of proof raquired to prove 
due accounting may vary according to circumstaames,e. g. del&y on 
the principal’s part.” R 7 


K: Srinivasa Atyangar and “R. Rangasamy Aivyangar for 


appellant. s 
TS. Srinivasa Aiyanger and,C. Me Anantakrishna Ai iyar for 
respondent, e . . 
i ` f F : x -e ` é . 


Sundara Aiyar J) 
Sadasiva Aiyar J. 
1912, July 31. 
Limitation Act Article 144—Trustee—Permanent Kana 

Limitation commences to run immeđiately. 


S.A. 1723 of 1910. 


Where a trustee alienates trust poperty by wey of pérmangnt 
lease, limitation under Article 144, Limitation Act commences to run 
against the trust immediately on such alienation And by 12 years’ 
possesston the alienee acquires a permanent lessee’s interest. The 
decision of the Privy Council in Abhiram Goswamis’! case ought to 
be restricted to case where the trustee has a beneficial interest in the 
estate. 6 


B. Sitarama Rao for appellant. | 


K. Y. Adiga for respondent. i ee : . 
Offg. C. J. | 
Ayling J. . S. A. 2102 of 1910. 


1912, July 31. | 

S. 7, Limitation Act 1877, SAN not discharg- 
ed—Incompetency of another guardian to act. 

S. 7 of the Limitation Act (1877) applies to all judicial proceed- 
ings including review. If there is a guardian appointed for certain 
minors in a case, then no other guardian*is competent to act for 
them unless the previous one is discharged, or dead or incompetent 
to act for any valid reason sueh, as collusion, etc. . 

. T. M. Krishnaswami Aiyar for appellant. 
TER. Xrishnaswami Aiyar for respondent. 


‘ Sundara Aiyar J. | ‘ 
`e Sadasiva Aiyar J. > S. A. 523 of 1911. 
* 1912 August 1. | É 
2 ° Probate and Administration Act—S. 4 and S, ERORE sof 
executor who has not taken act probate. 

_ Fyoperty vests in an executor ofa Hindu will in the mofussil 
notwithstanding that he has not taken gut probate and in the absence 
of evidence that the vendee knew that the debts of the testator had 
all been discharged and there was no need for the sale, a purchaser 
from such executor is Protected. 7 

T, M. Krishnasawini Aiyar fpr appellant. 
L. A, Govindaraghava Aiyar for rèspondent. y 
7 el. (1909) I. L. R. 36 C. 1005. 








NOTES OF RECENT CASES. 


Sindari Aiyar 1. 
Sadasiva Aiyar J. | “S.A, 112 to 115 of 1911. 
1 1912, August 7. 
e Limitation “Act, Ari 13 7, 144—Payment in money for 12 
, years after dispute—Landlords’ right barred. 

e Per Sadasiva Aiyar J—When the landlord asserts that the 
rent due to him is in kind but the tenant says it js in money and makes 
payment for more than twelve years on that basis, the landlords 
right to claim payment in kind would be*barred either under Article 
131 or Article 144. | 
e ` Per Sundara Aiyar J.—When payment is being made for a 
number of years im money even after dispute it is in itself evidence 
of the nature of landlords’ right thereto and equivocal evidence that 
at some long anterior date payment was in kind will not give the 
right to the landlord to revert to the status quo ante. 

S. Srinivasa Aiyangar for appellant. 
C. S. Venkatachariar for respondent. 


Sundara Aiyar J. ' l 
Sadasiva Atyar J. | S. A..2090 of 1910. 
1912, August. 7. 
Partition—Undertaking by shareholder to pay the Revenue 
due on the share of the other—Charge. x 
When to equalise partition; one vf the apah Nan is asked to 
pay money to the other’ (in this to pay the assessment due upon the 
other’s share) such payment is a charge in lw upon tht share of 
the shareholder who is bound to make the payment. 
K. Ramanatha Shenai for appellant. 





B. Sitarama Row for respondent. 5 s 
Benson I; . 
Napier J. C. M. A. 79 of 1911. 

. 1912, August 13. s 


Remand—Order 41, r. 23—Contrary to WE when not Justi- 
fied. i 
-A` remand which is not. justified by Order 41, r. 23. or some 
other provision of the code cannot be supportèd. 

S. Swaminathan for appellant. .. 

K. Ps Govinda Menon gor respondent. 


. Ba . 


` . Ki e 


$ 


Wallis J. ] 
Sankaran Nair J. S. A. 128 of 1909. : 
1912, August 14. | 


C. P. C., Cl. 539—Taluk Board, is only one person. i 


The Taluk Board as such cannot in law be taken to amount tos 
two or more persons as requjred by, Sec. 539, C. P. C. þecause it 
consists of more than 2 Hindu members competent to sue. °` ° 


- K. Srinivasa Aiyangar for appellant. . 


L. A. Govindaraghava Aiyar for respondent. . 
= e 


Sundara Aiyar J. ° 
Sadasiva diyar J. | S.A. H of 1911. 
1912, August 15. 

Registration Act—Payment of money bè fore Registering 

O fficer—Record of—Prima facie evidence. i 
The object of the Registration Act providing for the recording 

of payment of consideration before a Registration Officer is to secure 

solemn evidence of payment, and it lies on the party alleging the 
contrary to prove that it was not a real but only a feigned pay- 
ment. 


V. Ramesam for dorini . : ’ 
P. Narayanamurthi for respondente 
ae aan? ` : 





Sundara Aiyar J. 
Sadasiva Aiyar 
1912, “August 15... 
Hindu Law—Widow's alienation—Reversioner’s suit to set 

aside—Income of A ka of widow t8 pay inter est, on 

debts out of income. 


¿ A widow is not bound to dicta her husband's debt out of 


S. A. 1469 of 1911. 


| the income of the estate; but she is not entitled to allow the debt 


to accumulate by non-payment of interest which shg is bound to pay 
out of her income’ a legitimate expense. But.if there was actual 


_ pressure at the time of the alienation or if the alienee believes in the 


existence of necessity after bond fide enquiry he will be protected. 


P. Narayanamu?thi for appellant. 
V; Ramesam for respondent. e 


e e 
e 3 a e 


) 


.. . 9 


Sundara Aiyar J. 

Sadasiva Avyar i} S. A. 203 of 1910. 

1912, August 16. 

“COC. P.C, Or. 41 R. 3 PAAR of Appellate Court, what it 
*should contain. 

A judgment of an Appellate Court which dismissed the appeal 
simply stating that the court of first instance had given reasons for 

* its findings is not one in accordance with law especially when some 

of tle reasons given by the first court are not altogether correct. 

C. S. Venkatachari for appellant. hd l l 

C. V. Anantakrishna Aiyar for re»pondent . 


e ` Sundara Aiyar j. ° f 

"Sadasiva.Atyar J. | S. A. 1029 of 1911. 

1912, August 16. 

S. 134, Cl. 2, Estates Land Act—Right of unregistered ` pro- 
prietor to distrain for fasli previous to Act—Vested right of 
distraint not taken away by Act S. 8 of Madras Aer II. of 1891 
(General Clauses Act.) 

‘A vested right to distrain for a ‘Fasli before the Estates Land 
Act came into force is not taken away by that Act. It is a right 
secondary or subsidiary to the right to rent. 

T. R. Venkatarama Sgsiri for appellant. 

S. Srinivasa Aiyangar, A. Sundaram and C. Narasimha- 
chari for respondents. . $ : 


Sundara Aiyar J. ` 

Sadasiva Aiyar K S. A.287 0f1911. . ° 

1912 August 16. ° ` 

Wells—Joint, property in—Evidence Act S. 13—Deed execu- 
ted by one of tht parties dealing with property—Probatjve forte 
07. e 

Held: There can be a joint ownership in a, well situateyin 


land belonging to one of the owners only. 


Deeds evidencing transactions of one of the parties tg the 
suit in-respect of thessuit property are admissibl evidence against, 
the other party to the suit even though the latter was no party to 
the transactions and some times the aly evidence awana in a 
case. zi 

S. Srinivasa Aiyar. for appellant. 7 . 


T. Rangaramanuja Ckariar far respondent. 


10 


Chief Justice | | A 
' Napier J -C. M. P. A. 46 of 1911. 
. 1912, frie 20. J 


Act 180, Limitation Act—Apblication for possession o f pro- 
perties purchased in execution, ° 2 E 


An application made after ‘the NeW Limitation Act oe possession 
of properties purchased in execution of a decree, which purchase. 
was confirmed and: made absolute more than three years before the 
date of the application i is governed by Art. 180 of the New Limi- 
tation Act, 


C. Padmanabha aa for A 
K. Jagannadha Aiyer for rèspondent. 


-` Offg. Chief. J: a ae boas 
Napier J. Cr. R. C. No. 169 of 1912. 
1912, August 21.) 


|| 


Bail—Liability to Petar for suicide o of the principal. 

The bond of a surety who stands bail is not liable to be forfeited 
for the suicide of the person for whose appearance he stood bail, 

Dr. Swaminathan for petitioner. 

Crown Prosecutor-Contra. . 


Miller : 
Abdug Rahim J. A. S. No. 80 of, 1908. 
1912, August 19 © 


Limitation—Malicious prosecution—Terminus a quo—Date 
of oral Judgment or sitten judgment. . . 


When the Magistrate i in the Criminal case in which the , plaintifi 
wés maliciously prosecuted orally discharged the accustd (plaintiff)but 
wrote out a Judgmeni and delivered the same in Coyrt on some time 
later imitation he suit for damages for the malicious prosecu- 
dion runs fromthe 14 ter date and notefrom the*former. 


LA. Govindaraghava Adyar and T. K. Govinda Aiyar for 
= appellant. l . 


T. R. Ramchandra Aiyar and C. V. Anantakrishna Aiyar 
` for repondents, 5 J s Sg 


NOTES OF RECENT CASES. . 


. Sankaran Nair. J.) Je. 
i C. R: P. 253 of 1911. 
o 1912 Augst 19. fo ki 

C. P. C., Seg. 115—Part of claim bad; no ground for rejection 

ofeapplication for leave to swe in forma pauperis., j 
The Court is not entitled to reject an pplication for leave to 
e. sue in forma pauperis on the ground, that a part of the claim is 
unsustainable and the valid portion of the claim can be prosecuted 
in a Court of inferior jurisdiction. The High Court can correct the 

* error of the lower court under Sec. 115 C. P. C. i 


B. Sitarama Rao for C.Y. Anantakrishna Aiyar for Peti- 
tioner. 


a 


é ` K. Ramanatha Shenai, Ryru Numbiar and. Re Govinda 
Marar for Respondents. 





Full Bench. 
Wallis J. 


Sundara Aiyar J. | 
Sadasiva Aiyar J. MG: R. P. No. 744 of 1911. 


1912, August 30. | 
C. P. C., S. 115—Jurisdictions—High*Court—Power of in- 
ter ference. / ane 
The plaint in a suit in ejectment was reburned by the Muisif on 
g the ground that the stit lay in a Revenue Court under the Estates em» 
. Land Act. The Subordinate Judge on appeal reversed the ordet of 
the Munsif and remanded the suit for trial on the merits. Oi. revi- 
sion under S. 115 C. P. C., the following question was refeited to 
a'Full Bench. “Has the High Court jurisdiction to interfereunder 
S. 115 where an Appellate Court erroneously decided in the exercise 
of its admitted jurisdiction as an Appellate Court, that the Cart of % 
First Instance wag or was not competent (h had hot jurisdiction) 


to entertain the suit?” 


Held per Wallis, and Sundara Aiyar, Jj.—The High Court 
_ has jurisdiction. The Appellate Court in dirécting the Court ofFirst ~ 
Instance to try a suit which it ig not competent to try itself execises 
,  jurisdictibn over the cause and will thus be exercising jufisdction 
i not vested init by law*within thé meaning of Cl. (fof S. 113 ° ? 
. e . e 


e t 


` ` 


C. P. C. It will also be acting illegally in the exercise of its juris- 


` diction under Cl. 3. Amir Hussan Khan v. Sheo Baksh Singh 1 


distinguished. - Mathuranath Sarkai v. Umėsh Chandra Sarkar 2 
dissented from. 

Per Sadasiva Aiyar J-—The eee Court had jurisdiction to 
decide whether the Court of First Insgance had or had not *jurisdic- 
tion and if in the exercise of that jurisdiction it decides that question 
wrongly.dt will only be committing an error of law. and does not act 
without jurisdiction or illegally in the exercise of its jurisdiction. 


nN 


Amir Hussan Khan ® Shzo Baksh Singh? followed. Mathura- och 


nath Sarkar v. Umesh Chagdra Sarkar 2 followed. 


V. Ram Doss for petitioner. — . 


T. Prakasam and P. Nara yana “Murthi for respondents. ` e 


Sundara Aiyar J. | 
Sadasiva Atyar J. S. A. No. 949 of 1911. 
1912, August 30. 3 


Kortage ofa S assignment—Right to sue thereon 


7 Damages. 


Ta this case the mortgagor deposited as security two promissory 


notes with the mortgagee, in‘addition to thg lands mortgaged. Owing 
to default of the mortgagee in bringing in the suit on the pro-note 
in tine-the debt underethe pro-note became barred. The question 
was whether the. mortgagor whs entitled to debit the amount of 
the pio- -note to the account of the mortgagee. 


Sundara diyar. J. =A mortgage of a debt or chose in action ` 
withaut assignment of the 'same does not vest the property in the 
debt n the hypothecatee to enable him to-sue on tlfe bond and he is 
not bund fo sue on the bond the person liable thereunder. 


esadasiva Aiyar ]—Where the instrument is put jn possession 
. of th: mortgagee as security, his position is. Smee to that .of. a 


e truste to the mertgagor. 


The mortgagee N bailee.and due diligence daa be exercised 


“by hin i in collecting the amount due under the bond. 


gi ‘V. Ananthakrishna Äiyar for appellant. - 
K. N. Aisan for respondent. 
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Sadasiva Aiyar J. S. A. No. 355 of 1911. 


1912, August 30. 


Hindu Law—Suit for partition—Minor—Provision for mar- 


Sundara Aiyar J. | 


riage expenses out of ancestral estate—Widow s maintenance— 
Charge... à z ti : 
e 


In a suit for partition a (minor) co-parceneris entitled to have 


provision made for the expenses of his Upanayanam out of the father’s 
ancestral estate. A widowed mother is entitled to have her mêinte- 
nance as a charge not only on the property that has fallen to the 
. Share of her own sons but also on that of her stepsons. In a suit 
by aco-parcener who has not been excluded from the family the 
manager is not liable to account,for mesne profits. 


Per Sundata Aiyar J. Inadecree for partition a coparcener is 


entitled to have à provision made for the expenses of his marriage out 
of the ancestral estate. 


Per Sadasiva Aiyar J. Marriage not being a necessary sams- 


kara, though the expenses for the marriage of a co-parcener after they 
have been incurred would be proper expenditure to be met cut of the 
joint family funds, there should be no separate provision for the 
marriage exp2nses especially ina case like the present where the 
co-parcener is a minor five ygars old who according to sastras is not 
entitled to marry before his 24th year. 

e 


T. Natesa Aiyar and P. R..Gangpathi Atyar for appellant. 


C. V. Anantakrishna Aiyar for respondent. 


Sundara diyar J. e 
Sadasiva Aiyar J. - S. A. No, 103 of 1911. ii e 
1912, August 30. | ° 


Agent—liabilit y—pro-note. 


promissory note that*the executant thereof esMfted it as an agent 
he should not b2 held personally liable thereunder. The question 
whether the executant of the pronote is not to incur personal liability 
is one depending on the construction of the pro-Note. The construc- 
tion of instruments in this county should not be based on the 
construction’ of similar insteuments ein England, In const*uing 


documents in this country ‘the habits of the people of this “country e 


Per Sundara Aiyar J.—If it appears Boe body of a 


should be taken into consideration. a Js 


2 
st e 


s g Sundara i Aiyar J. 





14 -~ 4 
Per Sadasiva. Aiyar J-—Unless the executant signs the-instru- 
ment describing himself as agent’ he is personally liable under this 
pro-note. ~~ 0 Be Leet. a 





ee A, Gopalastvamé ‘Ai yangar for appellant. se re : . ; F 
~~ RB Sitaram Rao for respondent. `` ey Pa 
ki s e g é . e a k 


ve Sadasiva Aiyar i! “Cri. Rev. Case No. 509 of 1914. 4 
` 11912; August 30. | 7 E 
Se Certiorari—High Court—Power to issue—Extent o | 
Paps aes è- h 4 
Sundara Ai yar J. The. High Court has’ noe power-to issue a 
‘writ of certiorari to any one outside the limits of its ordinary original 
jurisdiction, ag ° fa oe, ty aaah ee Tee 
, The H as -a commitment by’ 
ä Sub-Divisional Magistrate in the: mofussil by issuing’ a writ of 
certiorari. A Sub-Divisional Magistrate hearing Jan income-tax 


sq Tie High Court has no power ta quash 


- appeal is a-court. The Board of Revenue has po power to revise an` 


order -ofa Revenue Court under S. 476 Criminal Procedure Code; 
An: order: under S. 476 ordering commitment if not passed at the 
saine-time: .as'the order disposing of `the income tax appeal cannot 
be:said to be.one passed without jurisdiction though -it may not 
be legal. 3 Une? ge sees 
Sadasiva, Aiyar J. The High Court has power to issue a 
writ.of certiorari, ta gudicial bodies, in the mofussil. ae 
S. Swaminathan for petitioner. > |, hae 
`. Public Prosecutey—(L, A, Gov indaraghaya Iyer.) 
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gs NOTES OF RECENT. CASES. 





Sankaran Nair J. } N ga i 
7 C: R. P. 38 of 1911. 
1912, August 19. | 
* Parties—Non-joinder of co-trustee in revision petition. 
Where an archaka of a temple sued the three trustees of a 
Hindu temple for the refund of a fine illegally levied from him, and 
the District Mansif decreed that the fine ought to bz refunded ‘out 
of the Devastanam funds. 
°. Held, that a Civil Revision Petition preferred against it by 
two of the trustees alone without bringing the other on the record - 
at all, ig not competent and is unsustainable. a 


T. Rangachariar for petitioner. 


C. Padmanabha Aiyangar for respondent. 


Sundara Aiyar J. | é 

Sadasiva Aiyar i. S: A. No. 507 of 1911. 

1912, August 26. J, 

Hindu Law—Widow—Reljnquishment by reversioner—Alie- .. 
nation — Bstoppel. è 6 4 


Where a reversioner suing to set aside an adoption agreed after 
setting aside the adoption to relinquish the whole estate to the 
widow on receipt of a*consideration enabling her to alienate it in anys 5 


way she liked, with a view to help her to make an alienation in ‘favour 


of the so called adopted son. l - ° 
Held that the reversioner was estopped from questioning: the 
alienation. “ l : "or 


_ Per Sundara Aiyar J. Quaere: whether there can be any ° 
general relinguishment so as to enable the Y alienate % 

Per Sadasiva Aiyar J.’ There can be suc¥ a general relinquish- 
ment’ and the alienation by the widew need not be for a considera- 
tion. l. ~ ~ 

K. Narayana Row for appellant. Je í 

P. Nagabhushanam for respondent. 
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“Sundara Aiyar Jet? 

` Sadasiva diyar f. S. A. 1461 of 1910. 

1912, August 30. 3 : 

A decision dismissing a suit to çecover a site as owner will not, 
operate as res judicata when the second suit is brought for an ease- 
ment of way over the same site; though “there was a finding upon 
an issue in the former suit, which was not embodied in the decree 
that theplaintift had acquired a prescriptive right of way over the site. ” 


È. R. Venkatargma Sastri for appellant. 
A. Ramachandra Aiyar and D. V. Nilameghachari for res- 
pondents. 


¢ 


Sundara Aiyar J. s E 
Sadasiva Aiyar | S. A. 382 of 1911.9 ° ~' s 
1912, September. 2. F 
Mortgagor and mortgagee—Agreement to give ownership as 
from a certain date—Change of character o f possession of mort- 
gagee—Adverse possession. : - l 


A mortgagee cannot by any unilateral act of his change the 
character of his possession ; but there is nothing to prevent the mort- 
gagor and mortgagee agreeing that as from a certain date the ‘mort- 
gagee may exercise rights of ownership. Though such a mere agree- 
meat will not confer ownership yet the possession of the mortgagee 


_ Will be adverse to the mortgagor ftom that date which can ripen in 


to absolute ownership by prestription. , 
T. V. Seshagiri diyar and S. Gopalaswami Aiyangar for 
appellant. * ce nme 


V. Ramesam for respondent, 


A. S. No. 76 of 1909. , 


`~ 


è Ablur Rahim J. 
1912, September 2. 


Defamatiðn—Privilege False statements. 


Miller J. be, | 





e If a statement Wich is defamatory is made*by.a person know- 
ing it to be false tbere cannot be any privilege. i 


T.R. Ramachandra Aiyar, T. Rangachariar and G.S. Rama- 
chandra Aiyar for appellants. l 
S$ Srinivasa Aiyangar and T. V. Gopalaswami Mudaliar for 


e é 2 a ar! = 


pa 


7 Es i7 


Sundara Aiyar J. | 
Sadasiva Aiyar J. C. R. P. Nos. 238 and 239 of 1911. 
1912, September 4. j ; 


5 C.P.Ce S. 115, Or. 2U r. G—Amendment of decree—Dismissal 
` of second appeal as not maintainable. 


ea dismissal ofa second appeal by the High Court on the 
ground that no second appeal lay is not a decree which confirms the 
Lower Appellate Court’s decree and the decree that can be executed i is 
not that of the High Court but that of the Lower Appellate ‘Court. 


Per Sundara Aiyar J. —An amendment of a decree purporting 
- to bring itin accordancé with the judgment based upon a miscons- . _ 
truction of the judgment is one without jurisdiction and is ‘lable to 
“be set aside under S. 115 C. P. C. 


Per Gae Aiyar J.—The Lower Appellate Court in 
amending the decree acted illegally in the exercise of its jurisdiction. 


2 


.T. R. Ramachandra Aiyar for petitioner. 
K. Srinivasa Aiyangar for respondent. 


. Sundara diyar J. \ 
_Sadasiva Aiyar J. C. R. P. No. 686 of 1910. 
_ 1912, September 9. le 2 
C. P. C. S. 24 Cl. 4—Appeel—Trans fer of. Small Cause Suit e 
on the file of Sub Court to M OST OTE ‘to be tried as Original 
Suit. 
A suit on the Small Cause Side of the? Subordinate Court for 
over Rs. 200 was transferred by the District Judge toa Districten 
Munsif to be tried as an Original Suit. The Munsif had small cause 


powers up to Rs. 50 only. . : 


Held that no’ appeal lay frm the decree of the Munisi, by 
_ reason of Cl.'4 of S. 24 C. P, C. A 
Per Sundéra Aiyar J. —That the, District Judge acted in ex- $ 
cess of his jurisdiction i in ordering the trial by +!Munsif of the suit 
as an original suit which order cannot have the effect of estoppiltg 
“the parties on the question of appealability. 
A. 5. Venku Aar for T.R. Ramachandra Aiyar for peti- =- 
tioner. ` . . 
S. Srinivasa Aiar fer respondent 


N 
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Sundara Ai yar. J. ` 
Sadasiva Aiyar J. C. M. P. 513 of 1911. 
1912, September 9, f 5 


Ganjam and Vizagapatam Rules—Execution order by Assis- 


tant Agent—No Appeal to AE uhder the Ganjam and Vizaga’ 
patam Agency Rules. 


° . . ° 
No appeal lies to the Agent from the order of the Kasan 
Agent in execution proceedings. if 


V. Narasimha Aiyangar for petitioner. 
N. Ra jagopalackari ice o anan 





Wallis J. | e ) 
Sundara Aiyar J. i i 
Sadasiva Aiyar J. L. P.eA. 32 of 1912. eee 
1912, September 9. | 7 


C. P. C., S. 11 Exp. IV—Res judicata—Insues—* Might and 
ought to have been made a ground of defence or attack.” 


*Explanation IV of S. 11. applies equally to suits and issues, 
~ + Express decision on amissue is not necessary’so as to make it res 
judicata in a subsequent suit. 


Decision in a previous suit that the patta tendered was a 

proper one precludes the defendant in that suit from pleading in a 

subsequent suit that the area stated in the patta was wrong and that 

e “the landlord was-the owner of and entitled to tender patta only in 

respect of a portion. e Any such Objection ought to have been taken 

in the previous suit. The Judgment of Sankaran Nair J. se ct 
Naidu v. Paradesi overruled, 


NG T. V. Seshagiri Ai wr fora ellant. . 
N g y Pp l 
S. Swaminathan for respondent. 


7 $ Sundara Aiyar J. | 
~ Sadasiva Aiyar J. >. 3. A. 66 of 1912. 
6 1912, September 11. | 
`T. P.A. Ñ. 59—Attestation—meaning of. , 
` Attestation eithin the meaning of S. 59 means witnessing to 
“the execution of the mortgage deed ;* and consequently attestation 
on acknowledgment of, executjon is nota valid attestation in law. 
-- [See-also 23 M. L. J, 321 Ed] 
T. Natesa Aiyar for appellant. 
S. Srinivasa Aiyar for respéndent. 


a Og) ak “1. (1911) LL. R. 35 M, 218, 





s 


ae É 19 
Wallis J. || 
Cri. R. C. 79 of 1912. - 
1912, September 11. || 


oe S.2 of Workmen’s Breach of Contract Act XIII of 1859.— 
: 4 Workman *—A compositor ima printing press is. l 

„A sompositog in a printing press isa ‘workman’ within the 
“meaning of S, 2 of the Workmen’s Breach of Contract Act XII of 
1859. . i ae 


"N. Ra jagopalachari for petitioner. . 
‘ Respondent not represented. 


Sundara Ai yar J. || 
e ` Sadasiva Aiyar]. < e S.A. 855 of 1912. 
- 9912 September 11. 

Art. 141, Limitation Act of 1877—\Widow and illegitimate son 
each entitled to half on propositus’ death—Death of widow—Suit 
for the widow's half on her death—Maintainability. 


Where on the-death of a Sudra Zemindar his widow and illegiti- 
mite soa were each entitled to a half and the illegitimate son sued a 
stranger in possession for his half and got a decree he is entitled to 
sue the stranger for the other half on the death of the widow, as 
the stranger’s adverse possession of the other help would only bar the 
widow’s right and not the fversionary right of the illegiti nate son 
who as a tenant in common was not obliged to sue for the whole on ‘ 
behalf of the other ¢o-tenants. < Rama Naikan v. Muthayammal,} 
Dursan v. Durbijoy.? 


C. V. Anantakrisltha Aiyar for appellatt. > ° 


e 
T. Rangaramanujachariar for respondent. dl 





Sundara Aiyar J. || eee 
Sadasiva Aiyar J. S.A. 1331 of 1910 and S.A. 1334 of 1910. 
1912, September i1) . 
_ Adverse Poêssession— Mumicibalit y—Extinctiqn of the title of ° 
municipality revives that of the Crown—Pæ jection mmy be 


removed. ° 


Projection of a verandah for over 12 years (this was before the 
amending Act of 1900) on the site of the-street would give to e- 
the owner of the house a-statutory title against the local authority. 
Bat having regard to the ngture of the interest of the local atethority ` 





© i (1911) 21 M. L. p 997. 2. (1909) 9 C. X. J. 623. ° e 
2 e ° ani . . 
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20 < e 
the result of the extinction. of their titleis to revive that of the 
Government (ubless sixty years’ adverse possession has extinguished . 
the rights of Government also). Again, acquisition of title against 
the municipality makes thd projection none the less-a projection 
and the municipality can remove it. e 2s as 


J. C. Adam for appellant, e > a, ay. 


T. V. Seshagiri Aiyar and L, A. Govindaraghava Aiyar for : 
respondénts, 


Sundara Aiyar J.) è - i i 
Sadasiva Aiyar J. S. A. 819 of 1911. e 
1912, September i1.) l ` 


Order 41 R. 27—“ Other ian causes’ e >» . 


The appellate court has power to dirett the taking of additional 
evidence whenever it considers that the interests of justice require it. 
There is no reason to suppose that any “ other subsfantial cause” in 
Order 41 r. 27 is ejusdem generis with the mattèrs that go before it. 


T. R. Ramachandra Aiyar for appellant. 


_ L. A. Govindaraghava Aiyar for respondent. 
ae 
“Sundara Aiyar J-) TOE 
Sadasiva Aiyar Jep e S. A877 1911. 
1912 September 11.) 


Malabar Law—Necessity—Karnavin's pawar. to grant mel- 
charth—Manusham—Karnavans’ right to." 


It is not competent to Malabar Karnavan to: anticipate and give 
mIcharths long in advance of the expiry of the previous Kanoms, in 
the absence of clear proof of necessity. Proof of necessity, is not 
mefely proof of a valid purpose; in addition, it cannotes proof that 


-the karn: avan had no other available, fands in his hands, There is 


no warrant for*the position that the Manusham ar renewal fee is the 
“a. 

Karnavan’ s pertjulsite to be disposed of as he pleases; it is as much 

family income as any other and the power ‘of the Karnavan is as 

limited in its disposal as in othér cases. 


C. Madhavan Nair for appellant. 
Ce V. Anauthabrishna Aiyat for respondent. k 


a 


si 


- * NOTES OF RECENT CASES. ' 


Offg, C. Í. ji 
` Sankaran Niir J. & 
1912, September 16. | 
“S. 9T. P. Act—Limitation for executing personal decree, 


A mortgage decree which directed “ that the mortgagors do pay 
the detree amount ” that the mortgaged properties be sold in default 


* O, S.°A. No. 37 of 1911. 


"of payment and,that any unsatisfied balance be recovered from the 
-mortgagors is one which imposes a personal liability for enforcing 


Which in execution limitatioñ. begins from the date of the decree 
and not from the Gate of exhausting the mortgaged properties in 
‘execution. $ l : 
T. Ethiraja Mudaliar for appellant. 
C. P. Ramaswami Aiyar for respondent. - 


Miller J. } 
- Abdur Rakim J. 


l A. S. No. 209 of 1908 & 46 of 1909. 
- 1912, September 17. A : i 


Evidence—Admissibility of, letter to show sale inoperative . 
` aS åntention was to create morigage,——Letter unregistered, 
ae 


Where a suit was brought alleging that a- deed of sale in 
favour of the defendant was inoperatiye.inasmach as it was intended 
to operate only as a mortgage which it could not as the letter which 


‘was intended to give effect to the intention of the parties was not ° 


‘tegistered and this letter was sought to be admitted in evidence for 
the purpose of showing the intentign of the parties. . ° 


‘Held, by Abdur Rahim J. that the letter was admissible ag ic 


was not sought to be used either to affect immoveable property or F 


as evidence of a transaction affecting immoveable property. 
` . e 
Held, by Mille? J. that the letter ‘was in effect sought to be 
used to affect immoveable property and was inadmissible. 
T. R: Ramachandra’ Aiyar and R. Kuppusami Aiyar for 
appellant in A. S. 46 of 1909, . 
P. Narayinamurthi for respondent in A, Š. 46 "of 1909, 


i- . > o 


: 22 wi 


S. A. 325, 329, 311 & 399 of 1911. 


Sadasiva Atyar J. 


Sundara Aiyar J. 
1912, September 17: } 


Inam— Sudda Inam’ —Megning of—Enfr auchisement— 
Effect of. 


The expression ‘Sudda Inam’ ‘in an Inam title deed doef not 
show that the land itself was the Inam and not the melwaram only. e 
It onJy means that the Inamdar is exempt from paying anything to 
Govertiment in respect of the Inam. < 


Where the lands wer@in the enjoyment of the defendants and. 
-the melwaram, was. enjoyed by the plaintiff as Karnam Inam and the 
: Government then enfranchised it‘by giving up its right of resu mp 
„tion, the effect of the enfranchisement was to leaye the rights , ‘of t 
parties in the land unaffected. i i 3 


S. Srinivasa Ai yar for appellant. 


SY: Anantakrishna. Ai yar for respondent. 


af 7 Sadasiva Aiyar J. ) o. 
; AÉ r C. R. P. No. 19 of 1911. 
‘~ 79712 September 19. | i | Š l 


Sui on express contracte-Detr ree on quantum merit —U se 
‘of courts experience in assessing damages —N o interfer ence under 
S. 25 Provincial Sm@ll Cause Courts Act, where no inj ‘ustice. 


In.a suit upon express contract, when it is not proved, it. is open 


to, the court to pass a decree on quantum meruit for services done. 


18 is oper to the court when theréis evidenceas to the period, nature - 
etc., of the service to assess its vålue on the basis of-what is fair and 
reasonable according to the view of the court though there is no 
express “evidence as to the value of the service. In,any event, when 
no Ingustice iş dog: ‘the'court is not bound to interfere in revision ‘ 
ander Sec. 25 Of the. Provincial Small Cause Cotirts Act my on 


. the ground that there was some irregularity. ee 


- K.-Ramanatha Shenai for petitioner. 


B. Sitarama Rao for respondent. 
e Boge dior, si 4 
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“a ° NOTES OF RECENT CASES. 
Full Bench., 
“ Offe.C. J. 


Scnkardn Ngir J.° ° 
, Sundara Aiyar J. L. P. A. No. 118 of 1911. 


* 1912, September 20. i 


Appellate Court—Power to take additional evidence. 


The Full Bench agreed with Phillips J. in this case and held 
that it was competent for the appellate Judge to take additional 


"evidence on appeal to enable him to pronounce judgment to his satis- 
faction. 


[See Somasundaram Chetty v. Babu alias Ramu. Ed.) 
K. Jagannada diyar for appellant. 
K. V. Krishn&zswami Aiyar for respondent. 


Full Bench. 
P ie 
ankaran Nair ; ; 
Sundara di yar J. L. P. A. No. 126 of 1911. . 
1912, Seb enber 20. 7 ‘ 


Trespass to a very small degree—In gan proper remedy 


and not damages. 


e 
The Full Bench agreed as to the rights of the parties in thes «mmm 
above- case with the view of Mr. Justice Abdur Rahim in Subba 


Naidu v. Ethivajammal 2), . ° 
C. V. Ananthakrishna Aiyor for appellant. 
K. Bha$hyam for respondent. g 
2.” g 


Sundara Aiyar J. . 

Sadasiva Aiyar J. | C. R. P. 490 of 1911. 

1912, September 24. $ 

Abatement of suit, partial—Suit for possession under oral 
will or declaration of invalidity of alienatien bye widow Death 
of plaintiff—Abatement of suit useto declaration. 





; on aa 
1. (1941) 22 M. L. J. 62. 3 2. (1911) 22 M, LJ. lhe “s 
1 e 


24 à 


A suit was brought for possession under an oral will of the 
defendant's husband and in the alternative to set aside an alienation 
by her (a Hindu widow). Pending the suit the plaintiff died. aL 4 

Held the suit abated as to the relief for declaration of invalidity 
of the alienation. 

K. V. Krishnaswami Aiyar for petitioner. ° Tg y 


G. S. Ramachandra Aiyar for respondent. 


Sundara Aiyar J. | 
Sadasiva Aiyar J. ä 
1912 September 29. | 


C. P. CAKIV of 1882) S. 294—Purchase without permission 
of Court—Objection by stranger. eee E 


An objection on the ground of want ofcourt’s caer under 
S. 294 C. P. C. (1882) for a purchase in a court’s auction cannot be 
taken by a stranger to the proceedings. 


G. S. Ramachandra Aiyar for appellant. + 


C. Krishnamachari for respondent. 


S. A. 1263 of 1911. : 





Sundara Aiyar J. 

Sadasiva Aiyar J. | S. A. 1155 ef 1911. 
e ` 1912, September 30. 

Malabar Law-—Mtintenawce—Right KA ladies living with 

their husbands, to. 
` A lady -of North: Malabar belonging ta a Nayar Tarwad is 
entitled to-maintenance from her Tarwad house during her stay 
with her husband in his Tarwad house. A junior member is entitled 
to ngaintenance even away from the Tarwad house “provided he or 
she * stays out for a proper purpgse. Living with the husband 
is a groper purpose and according to the notions of the people, 
every respectable for the lady as well as the Tarwad. It may even 
*be said that he» stay with the husband is with the'consent of the 
Karnavan inasfnuc# as that it is he that gives away in marriage 
and sends the girl away to her husband “according to’the custom of 


the people spoken to in the case. e 


T. Richmond for appellants. 
B. Sitarama Rao for the Han’ble the Advocate General for 


í, 


respondent, 


ue 
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NOTES OF RECENT CASES. 
. Ag a ,e@ ° oe 


Sundara diyar J. | 
. Sadesiva Aiyar J. - S. A. 111 of 1911. 
1912, October 2. 


Limitation Act, Art. 85—Mutual, open and current accounts 
—Test. 


< Shifting balance isnot necessary for an account being mutual 
open and. curçențt though it isan important factor in considering 
whether there was such an account. The test is whether there were 
mutual demands and not mere payments towards what was due to 
the other side. . 


Shivee Gowdut v. Fernandez? Velu Pillai v. Ghose Maha- 
mad? followed. : ' 


T. V. Seshagiri Aiyar for appellant. 
V. Purushothama Aiyar for respondent. - 


e 
aging fee 2 y . 
© Napier J. Cri. R! C. 44 of 1912. 
1912, October 2. 


Cr. P.C.S. 4398. 145, No? revision h of order under S. 145— 
Charter Act 15—No interference’ under, except on questions of? 
jurisdiction, 4 ° l 


No revision to the High Coyrt will lie under S. 439 Cr. P. © 
against orders passed under S. 145 Cr. P. C. * 


No revision will be entertained under S. 15 of thie Charter Act S 


against orders under S. 145 Cr. P. C. except ong questions as to 
jurisdiction of the lower court. 6 


T. V. Seshagiri Aiyar for petitioner. 
E. R. Osborne and V. Ryru Nambiar for respondent. 


. 
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Ayling J. . | 
Napier J. 


A. S. 202 of 1909. 
1912, October 2. | 


Art..120, 125 Limitation Act— Suit by remote reversioner to 
set aside alienation. e f ° . 


A suit by a remote reversiéner foga declaration of the myalidity 
of a widow’s alienation is governed by Art. 120 and not Art. 125 of 
the Limitation Act and the right to sue accrues ordinarily from the ° 
date of the alienation. ey # 


P. Nagabhushanam for appellant. 


e 
B. Narasimha Row for respondent. 


_——____@ e 
Sundara Aiyar J. | ; . 
Sadasiva Atyar J. S. A. No. 1218 of 1911. 
1912, October 2. 


Madras Estates Land Act—Jurisdiction-—-Revenue Courts— 
' Inam granted by Zamindars—W hether an estate. 


. Though an inam granted by a Zamindar subsequent to the 
Permanent Settlement, from his estate, may not come within the 
definition of an estate under S. 3 of the Estates Land Act, yet the 
person holding the land i. e., the grantee of the inam, is a landholder 
within the meaning of the Act anda suit brought by him to recover 
rent-against his tenant is cognt&eble only by a revenue court. 


B. Narasimheswgra Sarma for appellants. 


a P. Narayanamurthi for respondents. ° 
s e 
e 
2 FON . 
Na Ref. C. No, 9 of 1912, 
i 1912, Octéber 2. 


° Legal Practitioners Act S. 13--Pleader—Grossl y negligent, 
fruudulent or wilful default te appear—Judgment and evidence 

- Mm salit for refund—Admissibility o f—Part payment of fees— 
Liability of pleader to appear. 


A judgment and evidence.in a suitor refund of fees’ against a 
e Pleader for neglect to appear ts admissible in evidence against him 


a 
. e 


kahi 


ie 27 


though not as conclusive evidence when he is called upon to answer 
a charge for that neglect under S. 13 of the Legal Practitioners Act. 


. A pleader is bound to conduct a case up to the end though his 
fees have not been fully paid, unless there is an agreement to the 
‘contrary. ° ki 


e Afalse defehce by the pleader ‘in the suit for refund of fees 
that he was engaged for the fee only to appear up to one stage of the 
case is am aggravation of his offence under the above Act which is 
constituted by the gross, wilful or fraudulent neglect to appear’ when 
in duty bound to appear. ii 


Advocate-General for the court. 
- T. Rangachari and S. Ranganada Aiyar for pleader. 


“K. Srinidasd Aiyangar for Vakils’ Association. 


Offg.C. J. * 

Sankaran Nair J. 

Sundara Aiyar J. 

1912, October 2. 

Legal Practitioners Act S. 13—~ Actionable claim’.—Pleader, 
purchase by—Actionable ‘claim,still so, even after filing suit-T.P. 
Act Ss. 8, 136.—Grossly unprofessional conduct—Rule 27 of 
High Court—Breach of—No charge of-—Costs of petitioner to be 
paid by Vakil. 


Ref, C. 10 of 1912. 


An actionable claim does not tease to beso because of filing 
a suit thereon. A pleader getting a highly speculative transfer of the” 
subject of a suit Violates the provisions of S. 136 of T. P. Act and is 
guilty of grossly unprofessional conduct. , < 


Held, algo that the pleader was wrong in carrying on tade 


without reportigg to the High Court. The pleader was directed to e 


pay the costs of the petitioner. 


e kd e 
Per Sundara Aiyar JA pleader must be held to be carry- 
ing on a trade if his family is conducting a trade though through 


servants, managers or elerks and heis guilty æf professional miscon- e 


duct though he has not been specifically charged with the violation 
of a rule*of the High Coust requiripg pleaders to obtain permission 
before doing so. Carrying on trade is inconsistent with the honour- | 


28 te 
able discharge of professional duties and if permission, would noi 
have been granted if applied for before, he takes the risk of being 
held guilty of professional misconduct if he is found to be carrying on 
the trade. The law as to this is similar to that in the case of a 
trustee not taking the permission of the court before hartd in respect 
of a dealing of his with the trust estate. 7 4 4 

Sankaran Nair J.—No definite or hard and fast rule can be laid 
down or the question whether a Pleader or Vakil ĉan or cagnot carry 
on a trade, but sufficient provision has been made by Rule 27 of the 
High Court Rules to See whether permission should be given or not 
in the particular cases appleed for. In the present state of the 
country it is unnecessary to say whether Carrying eon trade would 


amount to professional misconduct. í 


Sundara Aiyar J. | l 
Sadasiva Aiyar J. S. A. 1315 of 1941. 
1912, October 3.” | 


8.55 T. P. Act— Title ’—Meaning o f “covenant for title.” 


_ A title which cannot be enforced against a stranger in posses- 
Sion is not a good title such as is contempjated by S. 55 T. P. Act, 


S. Krishnaswami_ Aiyangar for appellant. 


W. Barton for respondent. : 


Sundara diyar J.. U a oe 
$ Sadasiva Aiyar J. | S. A. 1147 of 1911. 
1912, October 3.° | : 


. e 
i) . . . . . . 
Genuineness of document—Finding. by District Registrar not 
; conclusive in syit. nF . 


The finding oP the District Registrag in favourof,the genuineness 
of a will is not conclusive in a suit brought on the will. | 


T. Prakasam for gppellant. g 
L. A. Govindaraghawva Aiyar for respondent. 


dé 
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“Sundara Aiyar J. oo 
Sadasiva Aiyar J.. } -© L. P. A. 86 of 1912., 
1912, October 3. ; 


C..P. C. Order 40, R. 1—Property, subject of dispute only. 
A receiver cannot be appointed under order 40, rule 1, in respect 

ofeproperty which is not the sabject of dispute in the case. 
N. Chandrasekhara Aiyar for appellant 


5 e 
S. Swaminathan for respondent. ` 


Ayling J? l | : l 
- Napier J. A.S. 41 of 1910, 
. 1912, October 4. J f 


Speci fid Per formance—Contract of sale by manager—Speci- 
fically enforceable though one of the members, minor—Contract 
by manager may be shown to be such by reference to surrounding 
circumstances. ° 


An agreement for sale entered into by the manager of a Hindu 
family stands unaffected by the judgment of the Privy Council in 
Mir Sarwarjan v. Fakkruddin.+ Specific performance of such an 
agreement may be directed even against minor members is found 
beneficial. It may be shown by reference to surrounding circum- 
stances that a person though no? purporting,to act as manager did as 
a matter of fact act as manager inthe particular transaction. 


The court refused specific performance jn this case inter alia on 
the ground that the sale was not beneficial to the family, the pro; 
perty fetching in less than a month after the contract Rs. 525 more 
(the original priđe was Rs 2375). Where a contract for sale entered 
into by the son in respect of the family property was attested 
by the father the admitted manager of the family but is found 
not to be binding against the family no decree can be passed 
against the sons for damages or for specific performance in respect, 
of the share of the father when the father dies befprethe deoree for. 
specific performance is giveth. ° 


'K. Srinivasa Aiyangar and B. Sitarama Row for appellant. 


T. Rangachariat for Respondent. 








t. (1911) I. I? R. 39 Ç. 232. 6 
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` Sankaran Nair J. 


l C. R. P. No. 140 of 1911: 
1912, October 4. 


Presy. S.C. C. Act, S. 38, Rule 223—Order in, garnishee 


proceedings—Claim to be tried asa Suit, 


_ An appeal lies to the Full Beach of the Presidency Small ‘Catise 
Court: from the order on a claim petition in garnishee proceedings and 
no revision under S. 115 C. P. C. is entertainable. s . 

S. Ramaswami Aiyar for petitioner. 
e 


R. Rangasami Aiyangar for respondent. 6 
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NOTES OF RECENT CASES. 


Sundara Aiyar J. AN 
Sadasiva sliyar J. e S. A. No. 217 of 1912. 
1912, October 8. 


Hiydu Law—Stridhana of a maiden—Step-mother preferen- 


tial heir to maternal aunt. 


.A step-mother is a preferential heir of a deceased Hindu maiden 
e 


to the maternal aunt. 


Stindara, Aiyar J. | 


B. Sitarama Rao for appellant. 


K. Y. Adiga for respondent.’ 


Sadasiva Aiyar J. S. A. 1416 of 1911. 


“10912, October 11. | 


Nuisance to public way—Special damages, necessity to prove. 


Held.—lIn a suit for removal of anjobstruction to public cart, 


track and for damages, mere proof that plaintift was prevented from 
taking his cart to his.neighbouring field without proof of special damage 
beyond and over that which the public suffers is insufficient for 
plaintiff to succeed though he ‘might be igconvenienced more often 


than others. 


Actual pecuniary damagé may not be necessary in all cases. 
S. Swaminadhen for appellant. 


K. Naraing Row for respondent. 


Sundara Aiyar J. ; “ 
Sadasiva Aiyar i S. A. No: 117 of 1911. T 
1912, October 11. ° . 


Landlord, and Tenant Suit after Estates Land Act witho ut 


tender of patta for prior Fasli—Maintainability of—Chit 


Nottam cess—Legality of. 


A suit for rent can be instituted after the Estates Land Act 


without tender of patta fos a dasli prior tohe Act, as the tender 


` is only £ mode of enforcement of right and does not, create a right 


to the rent ; it is only’a processual and not a substantive right. 6 
x! ' e e 


1 e e 5 ei 


32 a0. 
‘Chit nottam’ cess which is one payable for testing coins paid 
by tenant, is illegal and not recoverable. 
L. A. Govindaraghava Aiyar for appellant. ar) 


T. Rangachari for respondent. | ° 





Sundara Aiyar J. | 


Sadasiva Aiyar | S. A. No, 1451 of 1911. 


1912, October 11. | ` te 
Archaka office—Land attached thereto—Mortgage of both— 
Legality of. : 


e 
An usufructuary mortgage of an Archaka Office in a temple and 
the lands attached thereto is not illegal and can be redeemed. 
The transaction is merely void, the result of which is that the.property is 
is not vested in the transferee. A direction in the decree to sell the 
office in case of non-payment is illegal and ought to be expunged. 


S. T. Srinivasa Gopalachariar for appellant. e 


M. K. Narayanasami Aiyar and G. S. Ramachandra Aiyar 
for respondent. - 


Sundara Aiyar J. | i 

Sadasiva Aiyar J. S. A. 1283 No. of 1911. 

1912, October 11. | 

Guardian and Waard—Power of natural guardian to sell 
ward’s estates—Justifying ciréumstances for sale— Necessity,’ 
bene fit—Meaning of—Guardian’s duty to discharge debts by sale 


e, 
or mortgage™—Cases reviewed—Costs. 


Sundara Aiyar J.—A natural guardian’s powers in dealing 
with the ward’s property are not in any way less than those of an 
appointed guardian ; on the other hand they are not as restricted as 
those of the latter. The question necessary for consideration is 
whefher the transaction is for the benefit or necessity of the ward. 

s‘ Necessity’ is when one has to avoid an evil. That which will 
positively tend to promote the minor’s welfare is beneficial to him. 


A discharge of debts due by a minoé’s estate may be good as 


a necessary act though there ntay have been no demand by the 
e creditors. oe e b 


What would be proper or prudent when dealing with one’s pro- 
perty will not be so when dealing with.a minor’s estate. The guar- 
7 edian may efther sell or mortgage 4 portion of the minor's estate to 
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discharge the debts and enable him to incur other necessary expenses 
according as he thinks fit under the circumstances. . 


. €osts ought not to have been disallowed to a successful party 
merely because difficult questions of law were involved. 


Sadasiva Atyar J.—Pressure or necessity is no test for the 
validiwy Of a guardian’s altenation. Alienation (sale or mortgage) is 
good and binding on the minor if the guardian does so after exercising 
his discrgtion he Had, under all the circumstances. . 


T, R. Venkatarama Sastri for appellant, 
T. V. Seshagiri Aiyar for respondent. 


e ` Sankaran Nair J. | 
o.’ o o C. R. P. Nos. 520 and 521 of 1912. 
1912, Ogtober 11. J 
Act XIX of 1841— Succession — Not applicable to cases of 

lapsing in Malabar tarwads—Enquir y— Necessity for. 


Act XIX of 1841 applies only to cases of ‘ succession’ and not 
to cases where the estate of a ‘deceased Karnavan of .a Malabar 
tarwad lapses to the tarward on his death. 


Obiter :—An enquiry, must be held in cases under the Act, an 
order passed without an enquiry and even on prima.facie grounds 
is illegal and liable to be set aside as made without jurisdiction. 


C. Madhavan Nair for petitioner. e 


C. V. Anantakrishna Atyar for respondent., 


——— 
. e 
. 


Sankaran Nair"). | ¿ 
Abdur Rahim J. S. A. No. 1831 & S. A. 1834 of 1908. 
1912, Odtober 11. ; < 


Madras Act VII of 1865-6-Madras Act III of "1905—New 
water cess on wet crops—Legality of—Dam, constructiog of, 


across an irrigation river—Natural right—Prescription. ` 
e 


The ownership of the bed of a natural stream was determined’ 
in this case (filed before the Madras Act II of 1905) from the suryey 
map, village accounts, etc., to vest in the proprietor and not in the 
government. New water cess can be imposed only if additional 
water is taken through the same old sources. The cess is not for the” 
kind of crop though it may be pewly raised bat foreadditional water 
taken iff'any, Itisa natural right of every riparian proprietor to 
take water for irrigation from a rfatural stream passing*by his lands ° 


34 . 


Irrigating.one’s lands by erecting dams across the stream, if 
necessary, in times of scarcity is customary in “India from ancient .. 
times. - Erecting dams when the water is only knee-deep is reason- 
able. i 5 i $ 


The Advocate-General (J. L. RoSario) for appellant. . R 

T. Rangachariar, S.. Srinivasa Ad yangar, S. Muthia Mudaliar 
R. Narayanaswami Ai yar, S. Ramaswami Aiyar and A. Swami- 
nada Aigar for plaintiff—respondent. f ; 


defendant—4th respondent. | : . Se 


K? Srinivasa Aiyangar and. S. E. Sankara Aiyar for 4th 





Sankaran Nair J. l l 
Napier J. A. S. Ne. 41 of 1909. ` 4 . 
+ 1912, October. 15. ee *, 6 


_ Rateable distribution—Mortgage deorée-holder—J udgment- 
debtor personally exonerated— Not entitled to. | é 


A mortgage decree-holder who has got only a mortgage decree, 
(the morgagors being also expressly exonerated personally)cannot apply 
for rateable distribution along with money decree-holders. The fact 
that such a decree has been held to bea money decree, does not 
entitle the decree-holder to claim a rateable distribution. .. It is a 
money decree in so far as the remedy’ against the property goes ; it 
does not abtract in addition the tight to Have rateable distribution 
when the decree does not give the right to proceed against the other 
property of the judgment-debtot. When the decree in terms is a per- 
sonal decree or an order is made under S. 90 the mortgagee is 
entitled to claim rateable distribution. . 
e S. Srinivasa Aiyangar for appellant. 

P. Narayanamurthi for respondent. oe 


Sadasiva Aiyar J. C. M. A. 218 of 1911. ° 
1912, October 15. 


Construction — Power of attorney—Strict construction. 


Sundara Aiyar J. | r 


e A power of attorney must be strictly construed? An authority 
‘to realise decrees @o2s not include authority to transfer the same 





«for lesg than their face yalue. í 

V, Viswanatha Sastry for appellant, 

B. Sitarama Rao for respondent. e : bi 
ga ©: i ž se e 
e . e A e 
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Sundara Aiyar J. | , 
Sadasivsa Aiyar J. S. A. No. 404 of 1911. 
1912, October 15. | 


* °C. P. C. S. 102—Claim for dalanan and AJENG A= 


. Separate Lourt fee for declayation—Second appeal lies. 


When in addition to a claim for melwaram there is also a claim 
fer declaration for which coart fee is separately paid with a view to 
have a binding declaration for all time, a second appeal lies though 
if the chim was ‘merely for melwaram a second appeal wofild not lie. 

S. Srinivasa Aiyangar for appellant. , 

« K. V. Krishnasawmi Aiyar for respondent. 





Sundara Aiyar J. ] Memo of objection 
© Sadasiva Aiyar-J.p. e in 
~ 1912, October 17. Í S. A. 53 of 1911. 

Mort jage—Mortgagee purchasing share of a member of mort- 
gagors family—Dispute as to quantum—Tinder of proportionate 
share found #corredi—Transfer of Property Act 8, Totaig 
to account for reecipts. 

The- mortgagee of cértain immoveable property became the 
purchaser of the ‘share of one of the members’ of the mortgagor’s 
family. There was a dispute as to what share that member was entitled 
to exactly. On the footing : that he was entitled to the lesser share 
(the yiew that was ultimately upheld by the court),a tender was 
made of the mortgage money with proportionate reduction which the 
mortgagee refused to accept. Th: question was whether the 
mortgagor was entitled to an account of the gross receipts under. 
S: 76 T. P. Act. “Held under the circumgtances,’,th2 - section did 
not apply. e ° l 


T. R: Venkatrama Sastri for appellant. 
E. Rantachandra Aiyar for respondent. 


Sundara Aiyar J. | j na AN “a 
Sadasiva Aiyar J. C. M. A. 88 of 1912. ; 
1912, October, 17. 3 : 
Lunacy Act Malabar ae re Manager cannot be 
appointed fort j é 
ʻA manager cannot be apporre? : under the- Lunacy ai for: 
a karnavan of a Malabar Tarwad. eee che A te 
T. R. Ramachandra Aiyar for appellant. : 
The Advocate General (J. *L. Rosario) for: e 
; . aa TEN b 
o 
2 x 3 nee “9: Te 
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Sundara Aiyar J. 
Sadasiva Aiyar J. S. A. No. 1375 of 
1912, October 17. 


Act II of 1894 5. 17—* Continued” meanin 


When there is nothing to show tkat an inam 
of a Village officer was granted by the Crown 
‘proved than that the village officer is if enjoyment 
interference of the Government, the inam cannot b 
.ed or.confinued by the Government so as to bring 
the Madras Proprietary Estates Act II of 1894. 

The Government Pleader (L. A. Govindara; 
appellant. Sy 

V. Ramdoss for respondent. 

Abdur Rahim J. 

Sundara Aiyar J. | S. A. No. 356 of 19. 

‘ 1912, October 18. | 

Ottidar’s Right of Pre-emption—Nature of 
tation Act, Art. 10. É 

The customary right of pre-emption of the o 
consists in having an offer made to him of the equ 
at the price which another is willing to pay for it. 1 
of limitation in such acase necessarily cannot be 
date of notice. Their Lordships expressed ehesitati 
with the view that it could beater than the date of 
of the Limitation Act would not’ apply to the case 
chaser and when the person seeiing pre-emption : 
The appropriate article is Art, 120, the starting poin 
the sale. e : . f 
° The Advocate General (J. L. Rosario) for app 

T. V. Seshagiri Aiyar for respondent. 

e a a) 


“Miller J. . 

Sadasiva Aiyar J. | S. A. No. 1191 of 

1912 October 18. < = 
: Evidence Acé Ss, 13 and 35—Recital of a moi 
certi ficãte not evigence of the existence of the mort; 

° A statement in a salecertificate that the proper’ 

a mortgage is not evidence of. the existence of the. - 
ander S. 13 or S. 35 of the Evidence Act. . 

C. V. Ananthakrishna Aiyar for appellant. 

C. Madhavan, Nair for the Advocaté General 


e ki Ld . 
` 
A . 
. . e 


OF RECENT CASES. 


° S.A. No. 1490 of 1911. 
tion with a widow—Construction of, as 
“ts, : f 
ition deed “ henceforth we shall not dispute 
«d by any of us” do not give a widow of one 
ær powers than she would otherwise have 


«am for appellant. 
spondent. 


_ A. S.Nos..129-and 255 of 1909. 
utravakasom property—Right of members 
«s of a Marumakkattayam family constituting 
vakasom property are entitled to get main- 
avakasom property when it is not shown that 
ent means to maintain them. 
ishna Atyar for appellant. 


«respondent. * ° 
| A. S.No. 200 of 1909, . 7 5 
minor—Suit instituted on the date of filing 
of amendment—Limitation Ach S. 22. . 


“suit was instibuted i in the nam@ of three people, 
them had in fact attained majority at the 
essary amendment was made, limitation period 
1evertheless, the suit was not barred, description’ a 
10r being a mere misdescription and irregularity. 


1ghawa, Aiyar appellant. nee ké 


se 


Vao dor respondent 


. e 


“ 
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The Chief Justice | 3 
Sankaran Nair J. ; S. A. Ne - = 
1912, October 28. | 


Mortgage-—Interest—Rate of —Mist 
quent incumbrances. 


Where in a mortgage di 
as one per cent. per annum instead of one 


„mistake; such mistake can be relieved and 


subsequent mortgagar unless he can prov 


in the mortgaged property in good faith. 


C. Vi A ataken. diyar for appele 


- S. Swaminathan for respondent, |, 


Sadasiya Aiyar J. | 
1912, October 30. | 


-Petition for taking security after mon 
sion of law. 


C. M. P. 2% 


-© Jfat the time a person draws out mone, 
was entitled to do so without furnishing se 


-vision of law by which a court could corfpel 
‘thereafter. © ° é 


` M.D. Devadoss ‘and P. R. Narayanaswe 


N. Rajagopalachari for respondent. 


Miller J. ] 
$ Abdur Rahin J. A. S. No, 141 o 
1912, November J. | è l 


®. T. P. A. S. 76 (c), (d) and (h)—Mode of ac: 


Repairs etc., to be paid first—Interest next. 


The proper*mode of taking accounts in thé ( 
“possession is—first to deduct payments f for publi: 
repairs and apply th= balance sn reduction of i 


‘other way about. ., X 


C. V. Angnthakrishna Aiyar for appella 
J. L. Rosario for respondent. e 


4 e 
e es & Er E es 
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NOTES OF RECENT CASES? ~~" VERDS 


re | ; ` i Padi E kd A ; ay 
Benson J. | N <) eee | an 


Sundara Aiyar J. a: P. A. 59 of 19A 


S$ Was Se 
e A912, November 1.4 o SG i 


Landlord ayd Tenant—Mulgeni or Chalgeni—No pr pho as 


of Chalgeni—50 Years’ Possession on payment of uniform rent. 


In South Canara, where mulgeni tenure4s quite common, the 
court would not be wrong in’ refusigg to finda tenure. chalgeni 
when it is foynd that the tenant has been in possession for over half 
a century paying a uniform | rent. 


- C. Madhayan Nair and G. Annaji Rao for appellant. 
B. Siteram Rao and K. Y. Adiga for respondents. 


: Sadasiva Aiyar J. | 
| . S. A. No. 555 of 1912. 
1912, November 4. | 


(Under O. 41 R.11 C.P.C.) Hindu Law—Father prima riade 
represents son in litigation. 


A Hindo father Prana facie represents his undivided sons in all 
litigations. 


M. V. Kras aSU ats for appellant. 


_ Benson J. . j | . z ° 
` Sundara Aiyar J. C. R. P. No. 313 of 1911. > 
1912, November 6 J i 4 
* Limitation Act Ss. 19, 20—Part payment by maker aftersuni- 
versal gift—LEffect of. 


Payment by the maker of a promissory note after a universaj 
gift by him of his property keeps the debt alive Sr only against the 
maker but also against the donee. 


T. 5. Ramaswami Aiyar for T. R. Venygatrama Sastri Tor 
'petitioner. 


i s. Muthia Mudaliar for respondent. ` 
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Benson J. 


Sundara Aiyar J. S. A. No. 1270 of 1910. 
1912, November 12. eg 


Easement—Right to a privy on another’ : land. 


Quaere.—Whether a right to use another's ‘land for a privy isan 
easement known to law, $ 
V. Venkatachariar for apani: oo. oe . Sha 
_ C. V. Anantakrishna Aiyar for respondent. , : 
Benson J. e || f | . i - 
Sundara Aiyar J. S. A. No. 2149 of 1910. ° 6° 


1912; November 12. . 


Burden of proof —Benami—Want of possession does. not. 


shift onus of proof as to benami. 2 = 


Where a sale deed stands in the name of the plaintiff as gare as 
the defendant, it is not right to say that the plaintiff is botind to 
prove that his name is not on the sale deed benami fop the defen- 
dant. It is for the defendant to prove that the plaintiff i is a mere 
benamidar with no beneficial interest. 


T. Narasimha Aiyangar for appellant. 


M. K. Narayanaswami Aiyar for respondent. 


Benson J. ] aoe 


Sundara AiyarJ. | C. M. A. 269 of 1911. 
1912, November 13. || z 


Mortgage decr ee—Limitation—The date o f the order absolute ? 


the starting point. ° 


e In the case of mortgage decrees for sale limitation’ for execution 


commences with the order absolute. . a 


L. S. Veeraraghava Aiyar for appellant. ae 


C, V. Anantakrishna Aiyar for respondent. 


: Sundara Aiyar J. | . 
Sadasiva Aiyar J. S. A. No. 1981 of 1911. 
* 1912, ka 13. | P 


Landlord and ‘Tenant—Assi¢nment by tenant Liability’ of 
assignee only for proportionate rent. . 


. Where a tenant fop a term assigps hig right to another and the 


assignee $ in possession only for 2 limited geia) he haviag assigned - 
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. “his right to a third person the landlord cannot claim from the 
assignee more rent than was proportionate to the period occupied 
by him, ` 
~ C.V. Anantakrishna Aiyar for appellant. 

K. Govinda Marar for respondent. 


å Benson J.° “i 
Sundara Aiyar j. C. M. A. No. 117 of 1911. 
1912, November 15. | : 
“C.B. 0. S. 16 (d) Suit for declaratian as to immbveable 
° property beyond Court’s jurisdiction—Mainfainability of. 
A court has no jurisdiction to entertain a suit for a declaration 
that a mortgage of lands situated beyond the Court’s jurisdiction is 
invalid as the sume contravenes S. 16 (d) of the new Civil Procedure 
Code. . ` e. 
T. Rangachari and-C. S. Venkatachari for appellant. | 
C. V. Anantakrishna Aiyar and K. S. Kri shnaswami 
Aiyangar for tespondent. 


The Chief Justice 

Sankaran Nair J. O. S. A. P. No. 4 of 1912. 

1912, November 15. 

Insolvency Act (Presidency Towns)—Claim to goods attach- 
ed— Declaration in insolwency—Suit, maintainability of. 

After an order by the Insolyency Commissioner to the effect 
that certain goods seized as belonging to the fnsolvent did not belong 
to the claimant but belonged to the insolvent alone, no regular suit 
will lie to contest the said order. ý 


A Krishnaswamy Aiyar for ‘appellant. é 
M. D. Devadoss(with M. K. Ramaswami Ai yar)for respondent, 





e — Py ah 
Miller J. 4 || 

Rahim J. 

1912, November 18. | 

Trustee of Mogque—Inam grant of Melwarane in kind by for-* 
mer. Government—eT rustee got entitled to convert®into fixed money 


equivalent—No estoppel ayainst breach of trust., 


S. A. No. 580 and 586 of 19075, 


A trustee of Mosque for the support of which the Melwaram of 
certain lands, payable to Government in kind; was granted as Inam ° 
s not entitled to convert it ,into,a fixed mongy equivalent for all 
time by ny arrangement with the Kudivaramdar. The fact that the 

’ naaa b 2 á 
4 ‘ = ` e . e 
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British Government at the time of ‘confirming. the’ Inam in 1864°% . 


estimated the Melwaram at a certain money value does not compel 
the Inamdar to adopt that amount as the one payable by his tenant: 
as such estimate by the Government was only for fixing the amount of 
Quit-rent payable to the Government on the land; and as the. govern- 
ment would have no power to deal with the Melwaram in any way the . 
same having been already parted with in favour of the Mosque. Mere 
payment of Melwaram in money and” at å fixed amount even for 
more,than 30 years is no evidence of a contract to. that effect in the 
absence of any plea to that effect; nor does it estop the trustee 
from now reverting tq the old system. of payment in kind, even if 


pleaded unless such a contract is shown to be beneficial for all imei .* 


.N,.Rajagopalachari afd P. R. Ganapati Cael for S. Srini- 
vasa Aiyar for appellants. 

K. Srinivasa Aiyangar and C. Ka aan ahan. for ‘respon, 
dents. A ote uf AINES 


Benson J. "Ws 
| C. M. A. No. 205 of J 


. Sundara Aiyar |. 

1912, November 19. | 

Appeal—Sanction by the Dt. Judge neat aa Appen to 
the High Court. 

An appeal lies to the High Court from an idie ‘by the Dt. 
Judge giving sanction or revoking sanction ggainst the Amin of the 
court; the Dt. Judge being subordinate to ‘the High Court. in that 
matter tinder the Civil Courts Act. 

` Costs were allowed in this cage though the appt was against 
the order revoking a sanction. "e 
K. V. Krishnaswami Aiyar for appellant. 
N. T. Shamanna for respondent. S 


2 Sundara Atyar J. 
1912, November 21. 


No appeal lies to the Sessions Judgé of Ganjam from. the judg- 
e ment of a Sub-divisional Magistrate having his head- -quarters within 


Cr. Apps 119 of 1919. 


‘Benson’ J. l | 


* the Ganjam Sessions Division to whom an agency case. has been.:. ` 


transferred by the Dt. Magistrate of Ganjam in his capacity’. asthe- > 
Dt. Magistrate of, the agency tract (the Sub-divisional Magistrate 
having also some agency jurisdiction), a2 
° ` “Public Prosecuto? (C. F, Napier) for the‘ Crown, 
T. Ms Sheshagirj Iyer ve ae) for the accused, 


< 
w of . h A , 
Too o # NOTES OF RECENT CASES. 
| ` Benson J. pa 
o ` Sundara Aiyar J. | S. A. No. 1957 of 1911. 
a) N 1912, November 22. | 


a 
i 
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` Asceriainment o mesne pro fits— Proceedings in execution 


Estațes Land Act 8. J51—Action in ejectment—Ayainst 


co-owner owning kudivaram, unsustainable. 


e eRevenue Courts håve fo jurisdiction to entertain an action in 


_ejectment under S. 151 of the Estates Lind Act by one landlord 


against his co- -landlord who owns an Ardhamaniem in the” melvaram 


“as well as the Kudivaram*in certain of the lapds. His proper "remedy 


lies in the Civil Courts. 
` C. S. Venkatachariar for appellañt. 


K.V. Krishnaswami Ai yar for M. K. Narayanasami Aiyar 
for respondent. oso o 
4 61 . . 4 
Benson J. a] 
“Sundara Aiyar J. ; 
1912, Navembor 22. | 


` Res itches Bech Ore ex parte. 


An order returning the application for execution, on the gr ound 
that the interest ought to be calculated ina particular way is res 
judicata in a subsequent application for execution although the order 
was made without notice to the other side. 

KV. Krishnaswarei Aiyar for appellant. 


C. V. Anantakrishna Aiygr for respondent. 


C. M. 5. A. No. 70 of 1911. 


Miller J. | WENG 
Abdur Rahim J. . AS. No, 244 of 1910. 
1912, November, 25. . g 


. . . . . > 
Minórity—Appointment of administrator during minority— , 
Postponement of minority. 


-The appointment of an administrator during minority undef the 


“ Probate and Administration Acf has not the effect of postponing 


majority urfder the Indian Majority act. 


T. V. Seshagiri Avyarfor appellant. | & : 
ORs Rangachgriar for yespondent. *.° z é 
peices 4 
` Benson J. ° 


Sundara diyag J. 
` 1912, November 26. | 


C. P. C. 230 (S. 48)-*-Miftority—No g®und for exiknsion— 


C. M. A. Z68,0f 1911. 7 +e 





| a (on 
_ 4 44 ; 


The rule of 12 years’ limitation laid down in 5, 230 (present 
Sec. 48) C. P. C. is absolute and no extension is permissible on the 
ground that the decree-holder was a minor at the time of the passing 
of the decree. . | me 


Proceedings for the ascertainment of mesne profits under , 
a . RNE 0 . 
“the old Code are proceedings by way of execution and not proceed-- 


ings in suit. s =.. 


Whether the decree is complete or otherwise is to be determined 


by the lay’ as it stood at the date of the passing ‘of the degree and.. 


not by the law as it stands when the application is made subsequently 
for the carrying out of*the decree. 
TV. Muthukrishna Agyar for a ppellant. 





S. Subramania diyar for respondent, “e 

Benson J. ` | -_ “e aan 
Sundara Aiyar J, |. S.A. 2104 of 1910,9 e "2 8 
1912. November 25. | l . 


Revenue Reconery Act,:S. 59—Limitation Act, S. 15—Appli- 
cability of. . sf i 

Section 15 of the Limitation Act, applies to suits governed by 
S. 59 of the Revenue Recovery Act, 

T. Ranzachariar for appellant.. 

The Government Pleader for respondent. 

, Miller J. | b 

Abdur Rahim J. Appeals 32,0f 1909, 

1912. November 27. | | | 

Mortgage—Salvage Jien— Interest” —9, 69, 70, Indian Con- 
tract Act, *e : 


JA mortgage was effected partly with a view to pay off a simple 


decree debt for which attachment shad been placêd on the land mort- . 


gaged. The mortgagee failing to so pay, the property was sold and 


to set aside the sale the mortgagor mortgaged thg property toa : 
third party and with his funds the decree amount was depositedeand ` 


the sale was Set aside. = 


Held : Under the circumstances the second mortgagée had no 


pliority over the first. S. 69 I.C.A., did not apply to. the case be- 


. in the interest of t 
benefitted by the transaction: 


- €espondents im A. 32 of 09, 
cen . 


cause the interest centemplated under that séction is antecedent inter- 
est and fot interest® created by the payment. Nér would S,.70 
apply as the WA. was made in: the payer?s own interest’ and not 


Me cs 
ly 


T. R. Ramachandra Aiyar for appel Jarg; 
S. Srinivasa Aiyfr (with hig) R. ‘Sri 


rin A. 32 of 09, 
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e prior mortg£gee thougsi the former m ight’-be o 


